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THE  EDITOR'S 

PREF AC  E 

TO    THE    SECOND    EDITION. 


In  presenting  to  the  Public  a  new  and 
improved  edition  of  the  late  Mr.  Watkins's 
Treatise  on  Copyholds,  I  do  not  feel  it 
necessary  for  me  to  say  much  in  the  way 
of  preface. 

To  erpatiate  in  detail  on  the  merits  of  a 
work,  which,  even  in  a  first  edition,  has  met 
with  the  most  flattering  reception  from  the 
Profession  at  large,  and  occasionally  been 
noticed  with  peculiar  approbation,  by  men 
so  eminently  distinguished  for  their  inti- 
mate acquaintance  with  the  laws  of  pro- 
perty, as  Mr.  BuTXER  and  Mr.  Preston, 
would  surely  be  a  most  unnecessary  waste 
both  of  time  and  of  words. 
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With  regard,  however,  to  the  corrections 
and  additions  that  are  announced  in  the 
title  page  as  having  been  derived  from  the 
author's  papers,  it  may  not  be  amiss  to  re- 
mark, that  they  are  by  no  means  of  a  trivial 
nature,  but,  for  the  most  part,  of  consider- 
able importance,  and,  altogether,  such  as 
cannot  fail  to  enhance  his  reputation,  and 
add,  in  no  small  degree,  to  the  usefulness 
and  authority  of  his  work. 

In  preparing  this  edition  for  the  press, 
the  course,  which  I  ha^  at  first  determined 
within  myself  to  pursue,  was  to  avoid,  as 
far  as  possible,  the  introduction  of  any 
other  additional  matter  than  such  as  the 
author  had  himself  evidently  intended  for 
in^rtioo,  and  had  left  behind  him  in  his 
own  band-writing ;  but  at  the  lu-gent  soli- 
citatiofL  of  the  bookseller,  seconded  by  the 
reconimend^tion  of  some  highly  respect- 
.able  professional  friends,  to  whose  judg- 
ment it  became  me  to  pay  every  sort  of 
deference^  I  have  been  induced  so  far  to 
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extend  the  limits  of  my  plan,  as  to  add  a 
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few  sappl^ientarj  notes,  embmcing  tlie 
mbstance  of  all  the  more  recently  adjudged 
cases  on  the  subject  of  copyholds,  both  at 
law  and  in  equity,  down  to  the  present 
perbd.  To  prevent,  however,  the  possi-> 
bility  of  any  thing,  which  I  may  have  thus 
added,  being  confounded  with  the  annota*^ 
tions  or  additional  references  of  the  author 
himself,  I  have  caused  it,  in  every  instance; 
carefiilly  to  be  inclosed  within  crotchets. 

Should  it  be  thought,  as,  no  doubt,  by 
some  it  may,  that  this  edition  might  have 
been  brought  forward  to  more  advantage 
under  the  superintendance  of  a  person  of 
maturer  judgment  or  greater  practical  ex- 
perience, I  have  only  to  remark,  that,  feel- 
ing to  its  full  extent  the  weight  of  the  task, 
I  could  have  been  well  content,  as  far  as 
respects  myself,  to  have  committed  the  ex- 
Gcutioii:  of  it  to  abler  hands,  but  that  had 
I  done  so,  I  am  certain  that  I  should  have 
acted  in  direct  opposition  to  the  wishes  of 
a  most  excellent  and  highly-valued  Mend, 
who,  on  quitting  this  world  for  a  better, 
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ooAimitbed  his  -  pap^^  and  every  thing  else 
that  he  held  most  dear  and  valuable  here 
on  earthy  in  an  especial  manner  to  my 
care,  and  bad  me  to  remember,  that  he 
did  80  in  consequence  of  my  having  pos- 
sessed his  confidence  beyond  iany  other  man 
breathing.  » 

ROBERT   STUDLEY  VIDAL.  ^ 
17  Nov:  1815.  ■ 


A  THiap  edition  of  this  Treatise  havifig  been 
called  for,  the  work  has  been  carefully  reyised 
and  corrected  throughout^  and  the  notes  of  cases 
on  tlie  subject  of  Copyholds  adjudged  since 
the  author's  decease,  have  been  regularly  brought 
down  to  the  present  time.  A  copious  Abstract  of 
Stat.  55  Geo.  m.  c.  192.  empowering  persons  to 
dispose  of  their  copyhbld  estates  by  will  without 
surrendery  will  be  fouml '  in  the  Appendix  at  the 
end  of  vol-  ii.  N*  xviji.  p,  364. 

R.S.V. 

16  Jan.  1821. 


THE   AUTHOR'S 


PREFACE 


TO  THE  FIRST  EDITION. 


When  a  Treatise  on  the  Subject  of  Copyholds 
IS  so  geaerally  declared  to  be  wanted,  an  apology 
for  the  publication  of  a  Treatise  on  the  Subject  of 
Copyholds  cannot  be  requisite.  A  Treatise  on 
that  r  subject  is,  therefore,  thus  presented  to  the 
world. 

If  what  is  perfect  cannot  be  attained,  it  can 
be  no  reason  why  that  which  is  u^ful  should 
not  be  attempted.  The  Author  has  taken  some 
puns  to  make  the  foUowing  Treatise  useful ; 
but 'it  must  not  be  expected  that  he  has  made  it 
perfect  If  his  labours  have  not  produced  what 
has .  been  wished,  they  may,  at  least,  shorten,  in 
some  measure,  the  labours  of  others,  and  asmt 
some  ooG,  blessed  with  better  powers  than,  him- 
self, and  with  circomataoces  more  propitiousi  tp 
ffwe  to  the  Profession  a  Treatise  more  complete* 
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He  has,  where  the  subject  would  admit  of  it, 
been  brief:  for  a  multiplication  of  words  is 
too  often  a  multiplication  of  doubts  and  diffi- 
culties* In  bis  references  be  has  been  frequent ; 
and  he  hopes  correct  i  that  if  errors  have  escaped 
him  (and  whom  have  they  not  escaped?)  they 
may  be  detected.  In  order  to  prevent  mi  scon* 
ception,  he  has  generally  given  the  writer  he  has 
cited  in  the  writer's  own  words;  though,  at  the 
same  time,  he  has  carefully  directed  the  reader 
where  the  passage  may  be  found.  Nor  has  he 
been  bo  fasttdious  as  to  reject  a  form  of  ^cpres* 
ttoti  which  he  himself  had  adopted,  when,  in 
some  prior  publication  he  had  occasion  to  treat 
on  the  subject  immediately  before  him,  merely 
because  it  had  already  occurred. 

He  has  generally  also  contented  himself  with 
barely  referrkig  to  the  published  reports  of  cases. 
For  htA  he  given  those  reports  at  length  (which 
might  have  been  done  without  any  great  ment^U 
eterdon)  he  shonld  only  have  made  the  reader 
pay  once!  more  lor  "what,  perhaps,  he  had  paid 
half  a  dozen  tkMs  aln^dy:  and  even  if  he  had 
^iven  them  at  )etigtb,  the  books*  thctilisielves  must 
have  been  resorted  to^  at  laM.  A  ^few  caaes, 
indeed,  ttre  ^ven  at  lengll} :  tKft  that  waa  because 
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liiose  cades  were  nol  b^ore  in  print;  and  wbicby 
tiierefore,   perhaps,  constitute  the  moit  important 
part  of  his  work;  and  for  those  cases  be  is  cUefly 
indebted  to  the  friendship  of  Mr.  Botlbiu 

He  has  endeavoured  to  extract  something  at 
least  hke  consistency  from  tbe  crude  mass  of 
matter  which  the   books  afit^d.     He  has  even 
endeavoured    to   reconcile  the  jarring   and  dis<* 
eordant  cases  on  several  poinb  which  be  bad  to 
consider;    but  this,  he  most  confess,  sometimes 
appeared  to  be  mther  oat  of  the  reach  of  the 
powers  usually  allotted  to  humanity;  and  whkh 
he,  ^^onsequentlyi  oould  only  lament.    He  has  eo«- 
deavoured  also  t»  reduee  some  dtees  to  aekoow^ 
ledged  principles,  and  to  rescue  others  from  the 
clouds  of  mystery  in  whkh  they  had  been  so 
long  enwrapped;  and  if  he  has  been  gitatty  of  on- 
"cmtal  ifreedom  'in  so  ^^ing,  in  calfing  in  queatkqi 
the  doctrines  consecrated  hy  dme  or  by  mMmi^ 
(as  it  is  too  frequendy  termed,   as  if  any  thing 
eMld  be  a^  autiiiority  against  truth  0  but  which, 
]^haps,  liaril  nothing  but  time  or  such  alitbciity 
-to  eon^ecrate^  ttem,  he  can  only  «ay  that  be  is 
'«otrf  that  such  fVeedom  had  dot  beea  esoortad  fey 
ethers  before  Mm,  iMbar  ^tiian  left  ubexeitc^  Ifll 


TO  AUTHOR'S  REFACE. 

Truth  is  generally  found  in  simplicity.  My^* 
tery  and  authoritative  assertion  may,  indeed,  be 
of  service  to  error  and  to  ignorancer— to  oppres- 
sion and  to  deceit;  they  may,  at  ciertain  periods, 
support  a  creed  in  religion,  or  an  al^surdity  in 
law ;  nay,  they  may  even  consecrate  an  Inquisi- 
tion, or  form  the  outworks  of  a  Bastile:  but  he 
would  hope  that  the  days  of  mystery  and  autho- 
ritative assertion  are  past  He  has  considered 
asserti<xi  as  assertion ;  and  cared  not  by  whom 
such  assertion  was  made;  as  he  conceived  that 
no  man,  however  great  he  might  be  deemed, 
could  plead  exemption  from  what  was  just;  or 
make,  right  wrong,  or  wrong  right.  It  was  an  ob- 
servation, of  a  noble  person  (though  that  noble  per- 
son, perhaps,  deserves. but  little  to  be  quoted,)  that 
few.  things  were  so  ttncommon  as  awmon  .sense  : 
and. certain  it,  is  that  man  frequently  takes  mor$ 
pains  to  reason  himself  out  of  rationality  than 
would  have  led  him  into  the  paths  of  truth. 

The  Author,  therefore,  -has  aimed  at  being 
explicit  and  concise;  and  if  he  shpuld  be  so  .for- 
tunate as  to  succeed  in  his  endeiivours  to  com- 
municate ioformation,  however  small  the  portion 
may  be;  if  he  should  simplify  the  doctrines  he 
has  treated  of;  or  remove  one  error  from  the  many 
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which  surround  us,  or  induce  another  to  do  so ; 
he  shall  think  that  his  time  and  his  labour  have 
been  profitably  bestowed. 

The  present  volume  contains  the  Doctrine 
OF  Manors,  Grants,  Surrenders,  Entails, 
Remainders,  Executory  Interests  and 
Trusts,  Admission,  Fines,  Forfeitures, 
Extinguishment  and  Suspension,  and  En- 
franchisement; which  included  the  nature, 
creation,  transfer,  and  destruction  of  Copyhold 
Interests.  If  his  health  and  professional  engage- 
ments shall  permit  him,  he  intends  to  resume 
the  subject,  and  give  a  second  volume  on  Courts, 
Customs,  (comprehending  the  doctrine  of  Free- 
bench,  Curtesy,  Descents,  &c.)  Services,  as 
Heuiots,  &c.  &c.  And  as  such  second  volume 
will,  in  many  parts,  relate  more  immediately  to 
local  matter  than  the  preseqt  one,  the  communi- 
cation of  any  curious  entries,  customs,  &c.  relative 
to  particular  manors,  will  be  much  esteemed. 
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1^  &c«  without  a  further  custom  to  warrant  it,  68. 
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•^How  an  attorney  is  to  be  appointed,  ib. — Fonn  oi 
the  power,  ib.    How  the  attorney  is  to  act,  70. — Sur- 
render by  the  attorney  in  his  own  name,  71. — In  the 
name  of  his  principal,  16.— ^ut  of  court  into  the  hands  of 
the  lord,  ib. ;  of  the  steward,  ib. — Entry  on  tbe  loUs, 
ib. — A  person  is  not  obliged  to  surrender  by  attorney, 
ib, — Nor  the  purchaser  to  accept  a  surrender  00  made, 
73* — ^The  surrender  is  a  relinquishment    of  the  te- 
nancy, ib. — Where  and  to  whom  it  may  be  made,  ib. 
-^In  open  coort,  t6,«— Entry  of  such  surrender  on  the 
roll,  fi. — Out  of  court,  74. — ^Who  may  be  such  a  lord 
as  to  take  a  surrender,  ib. — Surrender  to  a  disseisor  to 
his  own  use,  75. — ^The  lord  may  take  a  surrender  out 
of  court,  or  even  out  of  the  manor,  '76. — ^Steward,  ib. 
A  steward  may  take  a  surrender  out  of  the  manor,  77. 
' — So  he  may  take  a  surrender  by  attorney,  ib, — De- 
puty steward,  i6.-^urrender  to  the  bailiff,  8cc.  ib. — 
To  tenants  out  of  court,  78.— Presentment,  7g«-^When 
requisite,   fft.-***No    presentment   required  when    the 
surrender  Is  made  to  the  lord,  and  admission  be  im- 
mediately made,  ib. — So  as  to  tbe  steward,  80. — But 
if  the  smrrendet  be  made  cut  of  court  and  the  admis- 
sioa  in,  it  should  be  so  certified,  81. — And  if  tbe  ad« 
mittance  be  out  of  court  also,  by  the  persoa  taking 
the  surresder,  yet  it  should  be  certified  at  the  next 
court  day,  ib. — But  if  the  surrender  be  made  to  maj 
other  person  than  the  lord  or  steward,  a  presentment 
is  necessary,  ib. — Entry  of  presentment  on  the  roUs,  St. 
— ^By  whom  to  be  certified,  83. — ^When  to  be  made,  84. 
— ^Want  of  presentment  aided  in  equity,  85.^— PlFesent* 
ment  to  be  made,  though  tbe  surrenderor,  tec.  die,  ib. 
-^Tbe  surrender  does  not  derive  fts  obligatory  power 


CONTENTS— VOL.  L  xix 

[TIm  igon*  rofer  to  the  owgwai  pagnig.] 

from  the  presentmenty  85. — ReTooation  of  a  aurrender, 
S7. — Sunender  becoming  void  on  noa>presentmentwith- 
lA  Ine,  tjie  vendor  must  make  a  new  soneoder,  88. — 
The  presentment  must  accord  with  the  surrender^  ib. — 
An  erroneoos  entry  on  the  roll  may  be  amended^  89.-* 
Sunender  considered  as  a  relinquishment  of  the  estate, 
90. — Under  the  ancient  law  there  were  Tilieios  who 
conld  not  relinquish,  i6.--»There  were  others  who 
mig^t  haTe  done  so,  91. — A  third  class  were  irreniOT- 
able  while  they  performed  their  services,  f  i.— So  a  copy- 
holder cannot  be  expulsed  but  by  reason  of  his  own 
act,  t6« — But  he  may  relinquish  his  estate,  92.— Ex- 
press rdinquishment,  t£.«-No  use  expressed,  ti.-^Jle- 
liuquishment,  93. — ^The  lands  may  be  again  granted  by 
copy,  ib. — Surrender  considered  as  th^  mean  of  con- 
veyance, ib. — Right  of  the  copyholder  to  transfer  his 
interest,  ib. — Surrender  a  form,  94. — On  surrender  no 
estate  passes  to  the  lord,  ib. — Surrenderor  remains 
ttoMot  till  admission  of  surrenderee,  ib. — And  the  sur- 
renderor may  surrender  to  another  without  a  fomud 
revocatioo,  ib. — No  more  passes  than  to  ansiver  the  in- 
tent of  the  surrenderor,  ib. — ^The  residue  continues  in 
him,  95^ — If  he  limit  to  his  own  heirs  they  shall  be  in  of 
the  oM  estate,  ib. — Distinction  in  Alleti  &  Palmer,  eon- 
tioverted,  •fr.-*-Sttrrender  passes  only  what  the  tenant 
lias  a  right  to  transfer,  98. — Surrenderee  does  not  take 
atricdy  as  a  ^ishti  que  ute,  99. — Before  admission  he 
was  said  to  have  neither  ajus  in  re  nor  yet  ad  rem,  too. 
—He  could  not  enter  without  consent,  ib. — Nor  audn- 
Uiu  trespass,  lol. — Nor  surrender  to  anothw,  i6.— 
Nor  forfeit,  i6.«^But  he  may  now  devise  his  interest, 
los. — O^  assign  it,  103. — But  bis  admission  shall  te^ 
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late  to  the  date  of  the  surrender,  tA.— -Lord  is  compel- 
lable to  admit  according  to  the  surrendar,  105.*- And 
the  surrenderee  shall  be  in  by  the  surrenderor,  106.-^ 
Description  of  surrenderee,  ib. — Limitation  of  estates,  by 
what  words,  108. — Heirs,»6.— Hcirsof  the  body,t6.— ^«6i 
If  mis,  log. — ^Sequels  in  right,  ib. — No  use  esEpressed 
but  explained  by  admission,  ib. — ^To  A.  generally  he 
shall  take  only  for  life,  110. — Surrender  to  be  construed 
as  a  conveyance  at  common  law,  ib. — Case  of  fisher  & 
Wigg  examined,  ib. — ^When  a  person  named  only  in 
the  habendum  shall  take,  112. — Implication,  115.— 
Repugnant  clause,  td.— -Of  a  surrender  to  commence 
in  futuro,  ib, — Fee  upon  a  fee,  116. — Surrenders  on 
condition,  ib. — Entry  on  the  roll,  ib. — Defeasance,  ib^ 
— Delay  of  admittance  in  case  of  mortgage,  117.— *Ac« 
knowledgment  of  satisfaction  and  vacation  of  surren* 
der,  t'A.-- -Acknowledgment  in  court,  ib. — Entry,  11 8* 
— Acknowledgment  before  the  lord,  ib. — ^The  caption 
certified,  ib. — Entry  of  on  the  roll,  ib. — ^Warrant  to 
vacate,  iig— Release  of  condition,  120. — Release  of 
equity  of  redemption,  ib. — Who  may  take  advanti^e 
of  condition,  ib. — On  condition  broken,  the  estate  be- 
comes absolute,  ib. — And  a  re-surrender  will  give  a 
new  estate,  121.— Remainders,  ib. — Entails,  ib. — ^To 
the  use  of  a  will,  ib. — Entry  of  on  the  roll,  122. — ^The 
estate  remains  in  the  surrenderor,  ib. — Part  undevised 
will  descend,  ib. — Exchange,  123. — Ultimate  limitar 
tion  the  old  estate,  ib. — An  equity  may  be  devised 
without  a  surrender,  124. — If  it  be  of  a  devisable 
estate,  ib. — Accession  of  the  legal  fee,  ib. — ^Who  may 
surrender  to  the  use  of  a  will,  125. — Joint-tenant,  126. 
^—Presentment  of  a  surrender  to  will,  f6.^-*The  sur- 
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render  only  embraces  what  the  surrenderor  has  at  the 
time  of  such  surrender  made,  126. — ^Hence  lands  pur- 
chased after  surrender  made   will  not  pass,  ib. — ^Nor 
those  purchased  after  making  of  the  will,  though  be- 
fore surrender,  127. — Codicil  and  re-publication,  ifr. — 
Subsequent  admission  shall  operate  by  relation  and  not 
revoke,  but  support,  a  will,  128. — ^Will    made  pre- 
viously   to    surrender,    t6.— Testamentary    disposition 
operates  as  an  appointment,  t'A. — And  the  appointee 
shall  be  in  by  the  surrenderor,  1  A. — ^Appointee  dying 
in  testator's,  life-time,  129. — ^What  shall  be  such  a  will 
as  to  pass  the  copyhold,  tA.— Unattested,  ib. — ^By  pa- 
rol, 130. — Of  an  equity,  131.^ — Of  customary  lands,  tA* 
— ^The  wiH  as  to  form  must  pursue  the  directions  of 
the  surrender,  ib. — If  three  witnesses  are  required,  it 
must  be  so  attested,  ib. — Copyholds  pass  by  a  general 
devise,  132.-^0  they  are  made  subject  to  debts  by  a 
general  clause,  ib, — Surrender  to  will  supplied,  ib. — ^As 
to  children,    133. — ^Grandchild,  136.     Natural^  child,  copjlioi«l 
138. — ^Wife,  ib. — ^Brother  and  sister,  ib. — Nephew  or^^J 
cousin,  139. — Volunteers,  ib. — Creditors,  ib.    SxareiDr^^ctnti 
der  supplied  for  a  limited  interest,  140. — So  as  to  re-  pranooa 
mainders  to  sons,  &c.  141  ^i— Heir  put  to  his  election,  ^'^^ 
142. — Surrender   presumed  by  reason  of  possession,  J*^ 
144. — ^Against  whom  a  surrender  shall  be  supplied,  and  See  itat. 
against  whom  not,  ib. — Nephew,  8cc.  145. — Devisee,  c  19s. 
ib. — Purchaser  with  notice,  ib. — ^Assignees  of  a  bank- 
rupt, ib. — ^Tenant  for  life,  ib. — ^Heir,  ib. — Widow,  ib. — 
Issue  in  tail,  146. — A  person  having  no  interert  at  the 
time  of  contract^  ib. 
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CHAP.  IV. 
OF  ENTAILS. 

History  of  entails^  page  147. — Feuds  granted  to  a 
person  and  the  heirs  of  his  body,  148. — Feudum  nomim, 
ib. — Alienation  of  an  estate  limited  to  a  person  and 
the  heirs  of  his  body^  ii.^— Progress  of  alienation,  150. 
-^l^sades,  t6.-*>  Conditional  fees,  ib.  —  Power  of 
alienation  restrained  with  respect  to  estates  tail,  151. 
Stat,  de  Donii,  15ft. — ^Right  of  alienation  restored,  153. 
•'^-Of  copyholds  grant^  to  a  person  and  the  heirs  of 
his  body,  ib, — Fee  conditional,  i54.'^Rea6ons  against 
applying  the  statute  of  copyholds,  155. — Those  rea- 
sons considered,  ib, — Cases  in  which  the  statute  is  said 
to  apply,  156. — ^Those  cases  examined,  157. — ^Estates 
tail  known  before  the  statute,  i58.-*Truet  of  a  oopy- 
hdd  may  be  entailed,  159.— Alienation  of  conditional 
fees,  160^ — Modes  of  docking  estates  tail,  161. — Reco* 
very,  ib, — Manner  of  suffering  it,  16s. — Entry  on  the 
roll,  168. — Forfeiture  and  re-grant^  175^-— Entry  on  the 
roll,  176^ — Surrender,  178. — Grant  of  the  freehold,  tA.— » 
Of  the  legal  estate,  1 79. — Case  of  Grayme  &  Graytne, 
ifr.-^Entail  of  a  trust  must  be  docked,  180^ — ^Equit- 
able recorery,  ifr.  — Chancery  will  sometimes  aid  in 
case  of  a  trust  entail,  181  • — Presumption  that  an 
estate  tail  has  been  destroyed,  i82«-— Corenant  to  sur* 
render  copyholds  with  declaration  of  trust  on  mar- 
Huge,  ifr*— -Entry  of  the  proceedings  on  the  roll,  1 89. 
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CHAP.  V. 

OFREMAINDERS,  EXECUTORY  INTERESTS 

AND  TRUSTS. 

Limitation  of  remfundere  in  a  surrender, /mt^^  192. — 
Contingent  remainders ;  and  of  the  time  in  which  they 
must  become  vested,  ib. — Admission  of  a  remainder- 
man,  196. — When  a  remainder  shall  come  into  pos- 
session, 197. — Of  a  surrender  to  commence  in/niuro, 
ib.-^Hid^endum  after  surrenderor's  death,  198. — ^Fee 
open  a  fee,  ib. — Case  of  Sympwn  8c  Sauikwood  ex- 
amined, 202.-— S^ocAer  &  Edwards,  204. — Wellcock  ft 
Hammond ;  Brian  8l  Cawson ;  Taylor  8c  Taylor,  205.-— 
Paulier  8c  Comhill,  ^o^^^Bentley  8c  Delamor,  ib. — ^An 
executory  interest  may  be  created  by  wiD,  210. — Of 
transferring  or  barring  a  contingent  or  executory  in- 
terest, ib. — Of  vested  remainders,  ib. — Estoppel,  211. 
' — Devise,  8cc.  ib, — Release,  contract,  8cc.  212. — Of  a 
trust  of  copyholds,  ib. — Declaration  of  trust,  213.*- 
Implication,  214. — Equity  of  redemption,  215.— -'Re^ 
suiting  trust,  ib. — ^Estate  pour  autre  vie,  ib. — Case  of 
Dyer  v.  Dyer,  in  Scacc.  ^iB.^^^oodright  d.  LangfiM 
V.  Hodges,  227. 

CHAP.  VL 

OF  ADMISSION. 

Introduction,  230. — ^No  one  could  be  placed  in  the 
tenancy  witlioitt  the  consent  of  the  lord,  ib^ — Hie 
lofd  took  possesion  when  the  tenancy  was  vacant,  t(. 
—Proclamation  for  the  claimant  to  be  admitted,  ib. — 
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Entry  without  prodamation^  231. — Relief,  ib. — Pri^ 
mer  seisin,  232. — Admission  of  the  heir  of  a  copy- 
holder, lA. — Presentment  of  the  ancestor's  death,  ib. 
— Entry  of  presentment,  ib. — Of  proclamation  where 
the  heir  is  known,  233. — Presentment,  ib. — And  pro- 
clamation where  the  heir  is  not  known,  ib. — Default 
of  appearance  recorded,  ib. — Further  proclamations, 
J134. — Seizure,  ib. — Quousquef  ib. — Provision  by  sta- 
tute in  case  of  infants  and  femes  covert,  ib. — ^Heir 
vithin  the  realm  at  the  time  of  proclamation,  235. — 
At  the  time  of  the  descent,  ib. — Proclamation  how  to 
be  made,  236. — ^Necessary  before  keisure,  ib. — Procla- 
mation for  surrenderee  to  be  admitted,  237. — Warrant 
to  seise,  t&.-— entry  on  the  roll,  ib. — Form  of  the  war- 
rant, 238. — Return,  ib. — Proclamation  not  made  when 
the  person  to  be  admitted  is  in  court,  239. — Entry  of 
the  admission,  ib. — Lord  compellable  to  admit,  240* 
—By  bill  in  equity,  ib. — By  mandamus^  ib. — Action, 
241. — In  what  cases  the  lord  is  compellable,  ib. — 
Tenant  for  life,  ib. — Corporation,  &c.  242. — ^Termor, 
ib. — ^Heir  at  law,  244. — ^What  the  heir  may  do  before 
admission,  »6.— Other  person  taking  by  act  of  law, 
247. — Surrenderee,  248. — Admittance  defined,  ib. — It 
is  the  acceptance  of  a  tenant,  ib. — Need  not  be  co- 
ramparibuSf  249. — But  should  be  notified  at  the  next 
court,  250. — Memorandum  of  an  admittance  made  out 
of  court,  251. — Entry  on  the  rolls,  ib. — ^Admission  out 
of  court,  and  by  whom  it  may  be,  252. — Out  of  the 
manor,  253. — ^Who  may  admit,  254, — Lord,  i ft. — Lord 
de  facto,  255. — Steward,  ib. — Unider-steward,  &c.  256. 
—Stranger,  357. — Admittance  by  attorney,  258. — ^Ad- 
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uiMioii  how  to  be  made,  358. — ^Ezpress,  259^ — GraA- 
te^^  t$.*--SiiTrenderee,  ib. — Manner   of  admittiDg,  ib. 
Sniam  and  fealty,  »i. — ^Entiy  on  the  toUs,  26o«^ — Li- 
very of  aeiain,  ib. — By  rod  or  verge^  ib. — Proper  and 
iiD|»oper   investitare,  ib. — Arbitrary  symbols,  a6i. — 
Coram  patihm,  «i.— The  nsnal  symbol  should  be  ob« 
served,  a6a. — ^Fine,  ib. — Fealty,  263. — Origin  of  its 
institation,  1 6.— ^Tenant  at  will  was  not  sworn  unless  by 
custom,  264. — Who  may  take  fealty,  ib* — ^Who  may 
swear  it,  ib. — Not  by  attorney,  265. — ^Infimt,  feme  co- 
verty  ib. — ^Form  of  the  oath,  ib. — Fealty  is  sworn  in 
respect  of  the  tenements,  267. — Admittance  by  im- 
plicatian,  268. — Admittance  is  the  acceptance  of  a  te» 
nam,  270. — ^Trust,  1 6.—  Condition,  ib. — Equity  of  re- 
demption,   271.-— Reversion,    ib.  —  Authority,   ib. — 

Guardian,    272, Survivor   of  joint-tenants,  ib. — Co- 

parcenen  and  tenants  in  common,  ib. — ^Widow,  &c* 
ib. — Particular  estate  and  remainders,  276. — ^Revei^ 
sion,  tA.— Surrenderee  of  a  remainder  or  reversion,  277. 
— Joint-tenants,  t'A^^Coparceners,  ib.  —  Tenants  in 
common,  280. — Lord,  ib. — The  lord  in  admitting  is 
only  an  instrument,  281. — The  surrenderee  is  in  by 
the  surrenderor,  2?3-^-Ilcbtion,  ib. 

CHAP.  VIL 

« 

OF  FINES. 

Pines  divided  into  three  daseea,  page  285.— 
When  due;  on  the  change  of  the  lord,  tft.— On 
the  change  of  the  tenant,  286.— Defined,  f6.— Pay- 
able only  by  custom,  ib. — On  admi$tion  of  a  new 
tenant,  ib. — Not  payable  by  a  reversioner  on  re-entry 

VOL.  I.  ^ 
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for  condition  broken^  or  on  determination  of  an  estate 
fQr  lifei  &c.  287. — Alit.  of  a  grantee  of  such  re- 
version^  988. — Surrenderor  taking  a  new  estate,  tik*— 
Not  due  ^n  a  release  of  right,  199. — Or  recovery  of 
seisin  by  a  disseisee,  ib. — Nor  where  the  same  estate  is 
continued,  tA.^^Tenant,  whom?  993. — Not  payable 
by  ce$hn  que  trust,  ib. — Covenant  294. — Eqnity  of  re- 
demptiott,  ib. — Authority,  ib. — Assignment  of  bank- 
rupt's estate,  ib. — Bailiff  of  the  manor  as  pernor  of  pro- 
fits, 895.— Releasee  of  the  right,  ib. — Due  on  admis- 
sion of  every  tenant,  996* — Particular  estate  and  re- 
mainders, ib. — ^Apportioning  fine,  16. — Surrenderee  of 
a  remainder-man  must  pay  a  fine,  297. — So  of  an  heir 
of  the  remainder-man,  ib. — Or  reversioner,  998* — Joint* 
tenants,  t6.«>^Deatb,)  t^. — ^Coparceners,  ib. — (Deaths) 
ib. — Tenants  in  cMnmon,  999. — Continuance  of  the 
same  estate,  ib. — Frsebench,  tft.*— Curtesy,  300.— Sei- 
sin in  right  of  marriage,  tfr.— Executors  must  pay  a 
fine,  301. — Heir  at  law,  309. — ^Oeeupant,  ib. — Several 
tenements  must  pay  several  fines,  303. — Surrender  by 
a  particular  tenant  and  remainder-man,  &c.  ib. — By 
coparceners,  ib. — By  joint-tenaote,  304. — By  tenants 
in  common,  ib. — Fine  on  a  recovery  being  suffered,  ib. 
— Quantity  of  fine,  ib. — ^Fine  certain,  ib. — How  proved 
whether  certain  or  uncertain,  f&« — ^Uncertain  fine,  ib. — 
Must  be  reasonable,  307. — Fixed  by  the  homage,  ib.— 
Reasonableness  to  be  determined  on  action  brought,  ib. 
— ^When  restricted  to  two  years  value,  308. — When  not, 
ib. — Fine  on  remainder,  311.— -Tenant  for  life  must  pay 
a  whole  fine,  ib. — Fine  on  estate  for  several  hves,  312. 
— Successivi,  ib. — Occupant,  313. — Assessment,  fcc» 
314. — Tenant  may  refuse  to  pay  an  unreasonable  finc^ 
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314. — Bill  in  equity  will  not  lie  for  relief  in  case  of  ex- 
cessive fine,  315. — Several  fines  must  be  severally  as- 
sessed, 31 6.— Fine  to  be  set  according  to  the  improved 
value,  ib. — When  to  be  paid,  317. — ^Tender,  ib. — 
Where  to  be  paid,  ib. — Demand  must  be  of  the  person 
of  the  tenant,  318. — How  to  be  made,  ib, — As  to  in- 
fants and  femes  covert,  319. — Recovery  of  the  fines, 
t&. — Seiznre  on  non-admittance,  ib. — Provision  by  stat. 
g  Geo.  in  cases  of  infants  and  femes  covert,  319. — Or 
by  action  at  law,  321. — Debt  or  assumpsit,  ib» — On  the 
lord's  death  the  fines  then  due  belong  to  his  executors, 
ib. — Waiver  of  admittance  by  the  heir,  322.-— Pines  due 
on  license  to  alien,  &c.  ib. 


CHAP.  VIII. 

OF  FORFEITURE. 

Nature  of,  324. — ^What  acts  shall  amount  to  a  for- 
feiture, 325. — ^Treason  or  felony,  ib. — Outlawry,  326. 
— Alienation,  ib. — Denial  or  refusal  of  services,  329.— 
Waste,  331. — ^Tearing  the  roHs,  8cc.  333.— What  shall 
be  forfeited,  334.— Who  may  forfeit,  337. — Who  shall 
take  advantage  of  a  forfeiture,  340. — How  and  at  what 
time  a  forfeiture  is  to  be  taken  advantage  of,  345. — 
Dispensation^  349. — ^Whb  may  dispense,  ib. — Notice, 
350. — ^What  acts  may  be  dispensed  with,  ib» — ^What 
shaD  be  a  dispensation,  351. — Relief  in  equity,  352. 
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OF  EXTINGUISHMENT  AND  SUSPENSION. 

Ertinguishment^  what,  354. — ^The  freehold  and  co- 
pyhold interests  must  be  of  the  same  premises,  ib^ 
— But  they  need  not  be  commensurate,  nor  confined 
to  the  same  premises,  ib, — Lease  for  years,  355. — ^Re- 
Tersion,  ib. — £state  tail,  ib, — Defeasible  estate,  356. — 
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coming  to  the  lord,  ib. — ^As  by  release,  surrender,  &c. 
ib. — Forfeiture  or  escheat,  360. — By  the  freehold  com- 
ing to  the  copyholder,  ib. — Observation,  ib. 

CHAP.  X. 

OF  ENFRANCHISEMENT. 

Defined,  362. -^Conveyance  of  the  freehold  to  the 
tenant  by  the  lord,  ib, — ^Who  may  enfranchise,  363. — 
The  conveyance  must  be  to  the  tenant,  ib. — Tenant 
having  a  partial  interest,  364. — ^The  freehold » must  be 
conveyed,  365. — Modes  of  enfranchisement,  ib. — ^The 
freehold  conveyed  must  be  of  the  very  lands  held  by 
copy,  ib. — ^Release  by  the  lord  of  his  seigniorial  rights- 
366.  —  Consequence  of  enfranchisement,  367. — Sepa- 
ration from  the  manor,  ib, — ^Tenure,  ib. — Services,  368. 
— Customs,  ib, — Descent,  ib. — Common,  ib. — ^Enfran- 
chisement of  copyhold  premises  by  way  of  bargain  and 
sale,  369. 
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CHAP.  I. 


OF  MANORS. 

From  ages  remote  and  rude  have  we  de-  introductory 
nved  manj  of  the  most  important  maxims 
of  our  Jurisprudence,  and  the  radical,  and, 
perhaps,  the  purer  principles  of  our  polity* 

But  we  are  not  to  estimate  either  the 
civil  or  political  constitution  of  a  nation  hy 
its  antiquity,  bCit  its  wisdom.  Many  are 
the  principles,  both  of  polity  and  jurispru- 
deuce,  which,  as  they  are  founded  in  nature, 
must  continue  through  all  periods  invaria- 
Wy  i^^  9  while  there  are  others,  of  arbitrary 
imposition,  flowing  from  a  peculiar  state  of 
inanners,  or  suggested  by  emergency,  which . 
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it  will,  when  that  emergency  has  ceased, 
or  the  manners  of  a  people  are  meliorated 
and  refined,  become  the  hand  of  wisdom  to 
remove. 

If  it  becomes  man  to  concentrate  every 
energy  in  preserving  the  principles  of  rec- 
titude and  liberty,  of  national  safety,  and 
of  individual  peace,  from  being  crushed  by 
the  strong  and  unrelenting  hand  of  power, 
or  withered  by  the  blasting  breath  of  an 
[  2  ]  all-contaminating  corruption,  it  should  also 
be  his  care  to  prevent  their  being  frustrated 
and  supplanted  by  a  narrow  adherence  to 
arbitrary  rules ;  b«  should  cherish  those  prin- 
ciples whioh  ought  never  to  die,  and  he  should 
suflfin*  those  to  die  which  were  never  intended 
to  live. 

If  the  radical  principles  of  our  l^al  or 
poKtioal  system  partake  of  the  barbarity,  they 
partake  also  of  the  liberty,  of  earlier  times* 
The  arm  o£  the  savage,  which  repelled  an 
outward  enemy,  was  lifted  against  an  internal 
foe.  He  who  had  but  few  wants,  had  con- 
sequently but  little  dependency }  and,  by 
being  jealous  of  the  power  of  others,  hd 
learned  ^to  preserve  his  own. 


MANORS. 

We  too  generally  associate  the  ideas  of  'Hie  feudal 
granny  and  oi^Nression»  of  despotism  and 
ataYOry*  with  those  of  the  feudal  system.  But 
the  feudal  system  originated  in  freedom ;  and 
that  systan  was  corrupted  when  it  ceased  to 
hefive(a). 

Although  admirably  calculated  for  indi- 
Tidual  freedom  and  for  national  strength,  it 
was,  like  other  ancient  systems,  calculated 
more  immediately  for  war.  Inimical  to  com- 
merce and  the  arts  $  incompatible  with  the 
progress  of  improvement  in  after  ages ;  many  . 
^  ita  principles  became  gradually  obsolete,  and 
were  lost:  bat  laws  founded  pn  those  prin- 
ciples were  permitted  to  continue  when  the 
principles  on  which  they  were  founded  were  [  3  ] 
foigotten  or  condemned. 

Hence»  many  of  our  usages  and  laws 
appear  arbitrary  and  needless,  of  uncertain 
import,  or  of  capricious  imposition,  to  those, 
who,  r^arding  them  merely  as  existing  rules, 
are  unmindful  of  the  times  in  which  their 


,  (a)  See  Walk.  Introd,  an  the  Feudal  System^  pre- 
Sxed  to  Gilb.  Ten.  WatLon  Desc,  ch.  i.  s.  i.  p.  7. 
ii.(^^aDd  ch.  3.  s.  1. 
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principles  were  suggested,  and  of  tlie  poKcy 
which  gave  them  birth.  But  to  the  history* 
and  maimers*  of  the  times  must  we  recur,  to 
illustrate  those  laws  which  were  ordained  in 
ages  that  are  past,  and  those  cnstoms  to  which 
we  have  succeeded,  as  it  were,  by  inheritance ; 
to  trace  out  their  origin  and  mutation,  the 
principles  whereon  they  were  founded,  and 
their  relation  to  the  general  system  of  our 
legal  polity. 


The  principles 
of  our  laws 
deiiyed  from 
it. 


That  our  legal  system,  as  it  is  relative  to 
property,  is  derived  from  that  which  is  usually 
denominated  the  feudal,  and  that  the  feudal 
system  owed  its  origin  to  the  Gothic  tribes, 
seems  sufficiently  evident  (&)• 


Its  otipn  and 
progress. 


In  rude  ages  the  individual  is  generally 
found  to  be  free.  The  nation  is  an  aggregate 
of  freemen,  associated  for  general  protection 
and  defence ;  though  each  has  a  kind  of  in- 
dividual independency  each  forms  a  part  of 
a  great  whole :  each  is  amenable  to  society, 
and  each  is  a  composite  portion  of  the  state. 


(fi)  See  fVatk.  ubi  supra. 
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Man  18  guided  by  facts  before  he  reasons 
abstractedly.      Authority    over    individuals, 
and.profierty  in  the  soil  they  inhabited,  were 
not  to  be  vested  in  this  or  in  that  individual, 
but  in   the    society   which    the  •  a^;regate       [  4  ] 
fiHsned.     Property  and  powen  therefore,  were 
lodged  in  society^   but  society  wasT  tn-^b* 
stract  idea.     It  was,  consequently,  requisite  The  king  was 
that   society   should    be   represented  ^    aftd  Mea^SvTot 
hence  arose  the  chief  political  person  of  the  "^^y- 
state  (c).     As  sodety  was  entered  into  for 
general  defence   and  individual,  protection, 
some  one  was  necessary  to  lead-  foHh  armies, 
to  administer  justice,  and  tgr  f^iporfK)q  laAds* 


But  in  eariy  timeSi  a  nation  frequently 
consisted  not  only  of  an  aggregate  of  in- 
dividuals, but  also  of  an  aggregate  of  smaller 
states :  it  was  composed  of  an  assemblage  of 
fiunilies  or  tribes :  it  was  a  federal  union  of 
originally  independent  clans  ;  each  ofr  w^ich 
continued  distinct,  though  their  unity  formed 
the  state. 


(c)  See  Waik.  on  Descents^  c.  i.  8«  i.  p.  7.  n.  (/). 
c.  3.  8.  1.  p.  92,  &c.  Reflect'  on  Gov,  s,  5.  p.  66,  &c.  and 
9n  the  Feudal  System^  pref.  to  GUh.  Ten.  &c. 
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And  the  lord       £ach  horde  or  clan,  nothwithstanding  its 

of  hbclan.  •  •  »         i  t*  11 

union  with  others,  was,  as  tar  as  related  to 
the  persons  composmg  it,  in  itself  a  nation. 
It  had  its  representative,  who  conducted  the 
people  to  war,  and  who  administered  justice 
among  them  in  peace.  He  frequently  soc^ 
ceeded  by  inheritance  (eQ ;  not  indeed  by 
right,  but  by  custom;  for  most  of  these 
clans  were  families  derived  from  a  common 
parent,  in  which  the  paternal  authority  was 
not  perhaps  wholly  efiaced.  But,  when  se-^ 
[  5  ]  y^ral  tribes,  originally  independent  on  each 
other,  confederated  and  composed  a  general 
society,  the  representative  of  that  society, 
whether  its  powers  were  to  be  vested  in  an 
individual,  or  delegated  in  portions  to  many, 
must  necessarily  have  been  chosen  by  the 
united  clans. 

When  the  northern  nations  abandoned 
their  native  plains,  and  over-ran,  and,  at 
length,  settled  on  the  ruins  of  the  Roman 
power,  these  principles  and  usages  were 
observed*     The  great  chief  of  the  united 


(</)  Vide   Tacii.  de  Moribus  Germ,  c.  7.    And  see 
Sidliw  sect.  3.  p.  37,  8.     Watk.  Reflect,  on  Gov.  66. 
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states  was  this  generaUaamo  <tf  the  emigrat*' 
iBg  anoy ;.  and  each  ckn  or  £similj  was 
nuffched  vnder  the  banners^  and  afteiwafda 
settled  under  the  j^otectioti  of  its  respective 
cUeftam  or  Iord< 

Oki  a  countey  or  district  being  conquered^ 
the  confederated  tribes  compoang  ike  geiie« 
ralannj,  m'the  confederated  barofas  or  in-^ 
dividnala  who  composed  an  invading  and 
adventuring  party  under  the  direotioa  of  theit 
original  oir  ^ected  (e)  chiefs  became  cai^tled 
to  their  portion  of  the  spdiL 

The  victorious  armyt  or  party  of  adveii^ 
tuier^  however  nnmetous  or  hoilrever  fbw 
the  component  individuals,  was  a  social  and 
connected  body ;  and  its  representative  vfas 
its  conducting  chief.  The  conquered  dis-  DiTuioiiof 
trict  vras  the  property  of  the  social  body ; 
and^  on  its  division,  each  person  entitled  held 
his  allotted  portion  of  tl^  state.    The  chief      [  6  ] 


(e)  BoidainxUlieri  Etat.  de  la  France f  toiA,  i.  Ment, 
HitUr.  15.  LacomU  Ahregi  Chronologique  de  fHtP' 
kjtfedu  Nard,  Hist,  de  DannemarCi  aa,  779.  torn.  l. 
p.  4Q.    IVaik,  on Desc.  c.  3.  s.  i.  p« 94* 
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Tenants  in 
capUe, 


represented  that  state;  and  the  tndividftal 
held  his  portion  of  his  chief.  The  first  dhfU 
sibn  was  to  be  among  the  chins»  or,  in  the 
case  of  small  parties,  among  the  individual 
adventurers,  under  certain  services ;  and  th^ie 
portions  allotted  were  held  immediately  of 
the  state:  the  persons!  to  whom  they  were 
albtted  were  the  tenants  in  capite  of  after- 
days;  '  The  portion  of  country  assigned  to 
a  clan,  was,  in  the  same  manner,  vested  in 
the  leader  or  chieftain  of  such  clan:  these 
Heine  lords,     dhieftains  were  the  barons  of  the  state.     Each 

of  these  portioned  out  the  allotment  he 
received  among  his  immediate  followers^ 
who  also  divided  p^rta .  of >  their  shares  to 
others  who  were  dependent  immediately 
on  thein.  These  inferior  chiefs  were  those 
who  afterwards  were  denominated  the  mesne 
lords. 


J   b 


DemesMf. 


VHiat  remained  unallotted  by  the  king, 
or  the  respective  chieftains  or  lords,  was  said 
to  be  in  his  demesne^  or  in  his  immediate 
possession  and  use.  These  demesnes,  if 
not  suffered  to  lie  waste,  were  cultivated  by 
his  own  servants,  or  granted  out  in  small 
allotments  to  persons  who,  not  being  free* 
men,  had  no  title  to  a  share  on  the  former 
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;  and  these  allotmeiits .  were  re- 
wmiible  at  his  [deasare;  for  so  dependent 
aad  sernle  was  their  state^  being  mostly 
t\ie  captivated  natives  of  the  countries  which 
were  over-ran  {f\  that  they  were  not  only 
incapable  of  a  durable  property,  but  were 
themsdves  considered  as  the  pn^ierty  of  [  7  ] 
dieir  lord.  In  after-times,  indeed,  many 
who  were  finee  in  their  persons  accepted 
these  gifts  under  services  denominated.  viU 
km  or  base  services}  but  thepe  werq  fre- 
quency, suoh  as  were  expelled  from  their 
fiee  posses^MAs  by  the  strong  hand  of  tur-. 
bulency  and  oppression^  and  driven  by  ne- 
cessity to  accept  what,  in  better  days,  would 
jmve  been  considered  as  derogatory  to  a 
fireman  {g). 

Thus  part  of  the  portion  allotted  to  the 
king  or  lord,  was  held  by  his  followers  in 
fnink-tenure,  under  certain  services  and  re-' 
turns,,  and  part  remained  in  his  hands,  either 
waste,  or  cultivated  by  his  villeins  or  meaner 


««^w^»*««i« 


(y)  And  see  Britt.  cap.  31.  de  Naifle. 
(g)  Brad.  Tr.  1  lib.  4.  c.  a8.  a.  5.      Fida,  lib.  i. 
c.  8.  8. 2.     BriiU  c.  66,  ■  Fitzh^  Abr.  Prescript  pi.  39. 
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of  the  tenn. 
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dependants.  The  whole  territory  of  the  lord 
was  denominated  his  manor  or  barony,  his 
honour  or  lorlship,  according  to  the  language 
€£  the  day. 

Many  and  discordant  have  been  the  conjec- 
tures on  the  etymology  of  the  term  manor  (h). 
But  that  which  appears  the  most  just  ii»  that 
t^e  term  is  derived  from  the  French  mesnery 
which  signifies  to  govern,  or  to  guide}  because 
the  lord  of  a  manor  has  the  guidance  add 
direction  of  all  his  tenants  within  the  limks 
of  his  territory:  "  and  this^'^  says  SSr  Edward 
Coke,  *^  I  hold  the  most  probable  etymology^ 
and  most  agreeing  with  the  nature  of  a  manor  ; 
for  a  manor  in  these  days  signifies  the  juris* 
diction  and  royalty  incorporate^  rather  than 
the  land  or  scite  (i)/' 


(A)  See  Spdm.  Glou.  voce  Manerium.  Condi  ▼• 
Manor.  Co.  Cppyh*  s.  31.  TV.  p.  51-2.  BoidawoiL 
EtaU  (Uta  France f  torn*  i.  p.  41.  Whii.  Manch.  b.  l. 
c.  8.  8. 3* 

(0  Co.  Copjfh.  8. 41.  p.  53.  Thus  the  term  manor* 
hood  occurs  in  old  custumab,  especially  in  those  of  die 
north,  and  is  used  in  this  sense:  ^'  And  he  further  saith 
that  the  privileges  of  the  game,  of  fishing,  fowling, 
hawking,  and  hunting  within  the  said  forest  and  park, 
(of  Stanhope)  with  the  ntanorhood  of  the  inhabitanU 
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.  Tk»  etjmdagf  most  certainly  accords  Judkiai 
with  the  nature  of  the  thing*  The  chiefs  or  |^.' 
prince^  in  most  ages  and  nations^  posseased 
ihe  civil  with  the  military  power.  Tht 
haroa  led  hia  tenants  to  wm*,  and  he  ad- 
ministered juatice  among  them  in  peace. 
His  jurisdiction  was  commensurate  with  his 
territory.  His  tenants  aasemhied  in  his  hall^ 
where  justice  and  equity  were  dispenaedi 
This  court)  called  the  hallmote  (k)  from  the  Cooitrbmii. 
place  in  which  it  was  held,  or  the  c<mrt- 
baron,  from  the  territory  to  whidi  itbdonged^ 
waa  ^beiabataif  incident  to  ihe  manor.  It 
was  of  its  very  essence :  it  a^iertained  to 
it  of  necesDty.  It  waa  inseparable  from  die 
hanmy;  whidi  could  not  eten  exist  witb- 
out  it.  And  die  suit  of  caurtf  or  the  oUi. 
gation  of  attendance,  was  also  inseparably 
incident  to  the  feud. 

In  this  court  the  Suitors  were  judges  (/) :     .  [  ^  1 
the   freeman    could    only  be  tried   by  his 


■he  parish  of  SUuAopef  beloog  to  thi 
Jhtrhaw^s  focrester  for  Ike  time  being." 
rda^c  to  ihe  cuUams  of  Weardale  in  Durham,  A.  D. 

.^595- 
(i)  See  Spelm.  Gloss,  voce  Halmotei  and  4  Insi.  268. 

(0  Co.  LU.  58.  b.    4  Insi.  368. 
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.  peers  (in),  his  equals,  his  fellow  frank-tenatit0^ 
Hence,  if  the  lord  had  no  tenants,  by  rea^ 
son  of  escheat),  or  the  like,  he  histd  -  noine 
over  whom  to  exercise  jurisdiction.  .  If  he 
had .  but  one .  tenant, :  that .  one,  having  no 
peer,  had  no  judge ;  and  consequently  he 
appealed  to  the  court  of  the  lord  imme- 
diately above.  Hence  we  find  in  our  books^ 
that  if  there  are  not    two  frank-suitors .  at 

•  the.  least  (n),  the  court-baron  cannot  be 
held,  and  consequently  that  the  manor  is 
4e8tr0yed.  But .  it  should  seem  that  there 
must  be  Tnore  than  two  fiink-tenants  holding 
of  the  manor  to  enable  the  lord  to  hold  a 
court  *  ;  for .  otherwise,  if  one  of  those  two 
was .  the  plaintiff,  and  the  other  of  those 
two  the  defendant,  the  lord  would  be  under 


(m)  Magna  Carta,  c.  29.  Vide  Lindetibrogim  Cod, 
Leg.  Antiq,  679.  U,  Longob.  Tii.  8,  and  Spelm.  Glass. 
voce  Pares  Curia  Sf  Parium  Judicium, 

[n)  Bro»  Court,  Bar,  pi.  28.  Comprise^  pi.  31.  Kitch, 
4.  a.  3  Durnf,  and  Easty  445.  Ghver  v.  Lane, 
3  Ld.  Raym.  863-4.  TonMny.  Croier, 

'  *  There  must  be  twelve  to  try  issues.  See  Kitch.  1 1 3. 
a.  and  b.  Co.  Lit,  155.  a.  n.  (3).  Cro.  Car.  Qsg.  1  RM, 
Ahr.  564.  Customs.  I.  pi.  17.  Tr.  17  Edw.  3.  pi.  40. 
f.  44.  a. 
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some  difficulty  to  try  them  by  their  peers  (o). 

Upon  the  continent,  indeed,  at  a  certain  period, 

the  lord  who  had  not  a  sufficient  number  of 

peers  for  the  piurpose  might  have  borrowed  or       [  lo  ] 

hired  a  few  of  the  lord  paramount  (p) ;  but 

as  he  could  not  compel  the  peers'  he  had 

borrowed  to  give  judgment,   it  seems  that 

the    circumstance  stood '  him   but  in    little 

stead.     Hence,  perhaps,  the  practice  so  soon 

declined. 

If  the  party  was  dissatisfied  with  the 
judgment  of  his  peers  he  might  have  ap- 
pealed them ;  that  is,  he  might  have  fought 


(o)  The  tnith  seems  to  be  that  there  should  be  so 
manj  fiank-tenants,  as,  in  case  of  an  action,  to  leave  a 
plurality  of  suitors  to  sit  as  judges  fn  the  cause.  There 
is  an  instance  in  the  register,  f.  lib. and  la b.  of  a 
cause  being  removed  out  of  a  court-baron,  by  reason  of 
there  being  but  four*  suitors  there.  See  the  register, 
uUsup.  sndBro.  cause,  a  remover  pke^  Sfc,  pi.  35;  and 
see  also  Britt*  cap.  120.  de  Court  de  Barotiy  f.  274.b. 
275.  a.  T.  17  £</w.  3.  pi.  40  f.  44.  a. 

(p)  MonUsq.  Esp.  des  Loixy  liv.  28.  c.  27,  &c. 

•  In  the  manor  of  Dymock,  in  the  county  of  Glou- 
cester, there  must  be  three  benchers  of  the  free-suitors 
at  the  least,  or  no  court  can  be  hoklen  :  and  this  by  ian- 
dent  custom.  See  Appendix  No*  I  Customs  0/ Dymock. 
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them;  he  might  have  dared  them  to  the 
combaty  and  appealed  to  the  decision  of 
Heaven.  If  he  did  not  appeal  till  ju^^rat 
was  pronounced  he  was  obliged  to  fight 
the  whole  bench  (p).  And  it  is  observeMe 
that  <^ir  sense  of  honour,  and  of  their 
own  importance  and  independency  was  such, 
that  the  lord  could  not  (and  cannot  even 
now,  in  this  nation,  unless  warranted  by  cus- 
tom) (q\  compel  the  free-suitors,  as  between 
party  and  party,  to  be  sworn:  this  would 
have  been,  to  call  their  honour  in  ques- 
tion*. Hence,  perhaps,  the  suitors  in  a 
court*baron  are  called  the  homage^  or  ho^ 
magerSf  or  benchers,  and  not  the  jury,  to 
this  day. 

Customary  Again,  the  lord   had  a  court  for  his  vil- 

court* 

leins  (r),  who  held  at  his  will  by  copy :  for 


(p)  Montesq.  Esp.  des  Loixy  liv.  28.  c.  37,  &c. 

(7)  2  Inst.  143.  Bro.  Court  Bar.  3,  and  33.  See 
also  Stat.  53  Hen.  3.  cap.  23 ;  and  compare  with  2  Inst. 
49.  a.  and  Mag.  Cart.  c.  39,  and  ante  p.  [9.]  (m). 

*  So  the  peers  of  the  realm  are  not  sworn  in  giving 
judgment  at  this  day.  2  Inst.  49. 

(r)  The  court-baron  is  frequently  called  by  Brition^ 
and  other  ancient  writers,  "  la  court  des/rancks  homes,** 
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the  suiton  in  the  court-boron  could  not  [  ii  ] 
notico  the  claims  of  tlie  yilleina,  who  wer^  of 
a  ^ffisrent  order  of  men.  In  the  court  of 
the  copyholdeciy  or  customary  courtt  as  it 
tria  frequently  called,  were  all  matters  re- 
latiye  to  the  tenements  held  by  copy  trans- 
acted*  But  the  copyholders,  not  being  ori- 
ginaUy  free  in  their  persons,  nor  holding  by 
frank-tenure,  were  not  entitled  to  be  tried 
by  their  peers.  The  lord  himself,  or  his 
steward  who  sat  for  him,  was  the  judge  of 
dieir  court  (5) :  they  were  his  villeins,  and 
dependent  on  his  will.  As  they  were  be- 
bolden  to  his  favour  for  their  lands,  so  he 
might  have  resumed  those  lands  at  his 
pleasure*  To  tins  court,  however,  the  cq>y- 
holders  owed  suit,  as  the  free  tenants  did  to 
the  cQurt-baron ;  and,  like  the  latter,  were 
denominated  the  homage :  not  indeed  that 
the  copyholder  ever  did  homage  expressly, 


•r  the  court  of  ihejrec'men  i  (See  BrUi.  cap.  iSO,  fol. 
375,  a.)  as  coDtradistinguished  from  the  customary 
court,  or  the  court  of  villeins.  *^  The  court-baron,  id 
«ff,  the  court  of  the  freeholders."  Dugd.  OrigineSf 
ca.  g.  p.  35.    See  also  4  Co.  36.  b.  Co.  Lit.  58.  a. 

(1)  Co.  Lit.  58.  b.  See   Walk.  No.  Ixxxviii,  Ixxxix, 
cxi.  to  Gilb.  Ten.  p.  433,  &c.  447,  &c. 
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as  the  frank-tenant  did,  on  acceding  to  the 
tenancy;  for  homage  could  only  be  done  by 
a  freeman.  For  to  what  purpose  could  it  be 
to  make  the  copyholder  say,  ^'  I  become  your 
man  from  this  time  forth/'  when  he  was  the 
lord^s  man  already  by  reason  of  his  villein- 
age ;  And  in  after-days,  when  those  who 
were  free  in  their  persons  accepted  lands  to 
be  held  by  copy,  they  were  still  only  tenants 
at  tvilL  It  should  seem,  therefore,  that  they 
were  so  called  in  the  customary  court  by  way 
of  analogy  to  the  homage  in  a  court-baron, 
and  that  the  term  was  derived  from  the  latter 
court.  ""mi:^ 

[  12  ]  Having  thus  cursorily   remarked  on  the 

origin  of  manors,  we  may  proceedrto  inquire 
into  the  possibility  of  their  crei^n  at  this 
day ;  and  into  the  means  by  which  they  may 
be  divided,  suspended,  or  destroyed. 


mmnora. 


CteatioDof  With  respcct  to  the  first  branch  of  our 

inquiry,   it  is  very  generally  laid  down  as 
law,  that  a  manor  cannot  be  now  created  {f). 


(f)  Bro,  Comprise,  31.  a  RdL  Abr,  120.  Manor 
(A).  Kitch.  4.  a.  3  BL  Com,  92.  ch.6.  Cro.  Eiiz,  38. 
MorrU  v.  Stnith. 
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By  the  statute  of  gtda  emptores  tefra^ 
rum  {u\  the  tenants  of  common  lords  were 
prohibited  from  granting  any  part  of  their 
lands  in  fee,  to  be  held  of  themselves ;  but 
whether  they  aliened  the  whole  or  a  part, 
(for  that  act  enabled  them  to  alien  the  whole,) 
the  feofke  was  to  hold  immediately  of  the 
lord  above. 

However,  the  statute  of  quia  emptores  did 
not  e^Etend  to  the  tenants  in  capite  of  the 
king ;  and  consequently  it  should  seem,  from 
the  statute  de  prerogativa  regis  (w\  that 
they  might  have  aliened  part  of  their  lands^ 
even  without  hcence,  and,  from  what  appears, 
to  have  been  held  of  themselves,  till  the 
I  jth  of  Edward  the  Second ;  so  that  sufficient 
was  left  to  answer  the  services  due :  but  yet 
the  statute  34  Ed.  III.  c.  15,  was  afterwards 
enacted,  confirming  the  grants  made  by  such 
tenants  in  the  time  of  Henry  the  Third,  but 
saving  the  prerogative  of  the  king,  of  the 
times  of  his  grandfather,  his  father,  and  of  his  [  13  ] 
own  time. 


(u)  iSEd.  1.  Wcitm.  3: 
(w)  17  Ed.  a.  St.  1.  cap.  6. 


C 
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Now  the  statute  of  quia  emptores  Urrarum 
\s  expressly  confined  to  alienations  in  fee- 
simple  (iT).  And  it  is  acknowledged,  that  if 
a  person  at  this  day,  seised  in  fee-simple, 
give  lands  to  another  in  tail,  or  for  life,  the 
donee  in  tail  or  grantee  for  life  shall  hold  of 
the  donor  (^).  Here  then  is  a  tenure  con- 
fessedly created.  If  a  person  seised  in  fee- 
siniiple  of  a  thousand  acres  of  land  which  are 
held  by  him  of  a  single  lord,  should  grant 
out  certain  portions  of  such  land  to  twenty 
persons  for  life,  which  he  certainly  would  be 
warranted  in  doing,  it  may  be  asked,  would 
he  not  have  a  manor  ?  The  grantees  are  his 
tenants;  they  are  not  tenants  to  the  lord 
above.  In  answer  to  this,  it  is  said  (z)  that 
though  he  may  create  a  tenure,  he  cannot 
create  a  manor :  for  a  manor  cannot  be  with- 
out a  court ;  and  a  court  cannot  be  but  by 
continuance  time  out  of  mind.     But,   saya 


{x)  *'  Et  scieodum  ett  quod  istud  statatom  tenet 
locum  de  terns  venditis  tenendis  infeodo  simpUciier 
tantum,*'  Ciq>.  3. 

(y)  Lit.  8.  19.  Co,  Lit.  23.  a.  143,  a.  Perk.  b.  637. 
Fitzh.  Abr.  tit.  Avotorie,  pi.  31. 

(z)  Bro.  Compme.  pL  31.    8  Rd.  Air*  Munor,  (F), 

j:  121-2.&C. 
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Sir  Martin  Wright  (a),  it  is  an  obvious  objec- 
tion to  this  reasoning,  that  the  like  reasoning 
might  have  prevented  any  manors  at  all.  And 
another  objection  to  this  reasoning  is,  that  if 
it  he  absolutely  necessary  that  a  court  should  [  14  ] 
have  existed  time  out  of  mind,  the  manor  to 
which  that  court  belonged  must  necessarily 
have  existed  time  out  of  mind  also ;  and  if 
sOy  what  becomes  of  the  doctrine  that  manors 
m%bt  hare  been  created  by  a  tenant  of  a  com- 
mon  lord  till  the  statute  of  quia  emptores^  or 
by  a  tenant  in  capite  of  the  king  till  the  34th 
of  Edward  the  Third  ? 

For  the  truth  seems  to  be,  from  the  veiry 
nature  of  the  thing,  as  well  as  from  historical 
facts,  that  the  court  was  dependent  upon  the 
manor,  and  not  the  manor  upon  the  court. 
The  manor  was  the  principal ;  the  court  was 
only  an  incident.  On  the  creation  of  a  manor 
the  court-baron  followed  of  necessity. 

With  respect  to  the  teilant  in  capite^  was 
the  Stat.  34  Ed,  3,  a  repeal,  to:  necessitate, 
of  the  sixth  chapter  of  the  statute  de  prero- 


(«)  Ten.  156, 9.  n.  (i), 
c  2 
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gativa  regis  ?  Upon  the  supposition  that  it 
was,  it  does  not  follow  that  the  tenant  in 
capite  might  not  have  aliened  with  licence* 
Even  the  statute  quia  emptores  might,  it  is 
said (6),  have  been  dispensed  with  by  the  lord; 
and  the  king  was  within  that  statute  when  the 
lands  aliened  under  it  were  held  of  him  in 
capite  ut  de  honore  (c),  though  he  was  not 
bound  when  they  were  held  in  capite  ut  de 
corona  (d).  It  does  not,  therefore,  seem  to 
follow  of  necessity  that  the  creation  of  ma- 
nors must  have  ceased  in  the  reign  of  Edward 
the  first.  For  though .  it  is  true  that  it  is 
essential  to  a  manor  that  there  be  tenants 
who  hc4d  of  the  lord,  yet  the  position,  that, 
by  the  operation  of  the  statutes  we  have 
cited,  no  tenant  in  capite  since  the  accession 
of  Edward  the  first,  and  no  tenant  of  a 
common  lord  since  the  statute  of  quia  emp- 
toreSy  can  create  any  new  tenants  to  hold  of 


(i)  See  Bro>  Ten.  pi.  a.    F.N.B.2\\.  [I.] 

(c)  Wright's  Ten,  162. 

(^0  See  GUb.  Ten.  53.  and  Wath  n.  (1).  King,  &c. 
might  licence  to  alien,  and  so  a  tenure  be  created.  Bro. 
Ten*  6^.  which  refers  to  J".  AT.  ^.  sii.  [I.]  which  see. 
Licence  was  granted  by  Queen  Eliz.  to  Henry  Neville, 
to  alien  lands  in  Mayfield  to  be  held  of  himself* 
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himself  (e),  appears  diametrically  contrary  to  [  l^  ] 
fact:  unless,  indeed,  we  suppose  that  it  be 
absdlutely  essential  to  the  very  existence  of 
a  manor  that  the  tenants  should  be  tenants 
in  fee :  the  necessity  of  which  the  whole 
history  of  feuds  and  the  present  system  of 
copyholds  seem  most  completely  to  negative. 
But  granting  even  that  the  teiumts  must 
necessarily  have  held  in  fee,  it  appears  that 
the  tenant  in  capite  might  have  aliened  in 
fee  with  licence  after  the  passing  of  the  latter 
act*. 

However,  as  our  immediate  consideration 
of  the  creation  and  progress  of  manors  is 
relative  more  particularly  to  the  doctrine  of 
copyholds,  it  may  suffice,  without  attempting 
U^  reconcile  each  position  with  principle,  to 
remark  that  it  should  seem  to  be  laid  down 
as  law,  in  a  way  not  now  to  be  disputed^ 
that  no  such  manor  can,  at  this  day,  be 
created,  qf  which  a  copyhold  can  he  held. 
A  copyhold  must  be  held  '*  according  to  the' 
custom  of  the  manor,^^  and  a  custom,  it  is 


{e)Btt  2  Bl.  C<mm*Qi.  eh.  6. 
*  Vid.  st^.  note  (d). 

C3 


22  MANORSL 

8ud,  must  be  from  time  whereof  the  memorj 
of  man  is  not  to  the  contrary.  Though  » 
person,  therefore,  may,  at  this  day,  create  a 
tenancy,  yet  he  cannot  at  this  day  create  » 
custom  :  and  if  he  cannot  at  this  day  create 
£  16  ]  a  custom,  he  cannot  at  this  day  create  a  manor 
of  which  copyholds  may  be  held  *•    A  copy^* 


*  Tbe  efficient  cause  of  a  manor  is  expresied  in 
thaiB  words,-*^  hng  ^onfmutmee,  Henco  it  is,  that 
the  king  himself  cannot  create  a  perfect  manor  at  tfai» 
day:  for  such  things  as  receire^ their  perfection  by  the 
continuance  of  time,  come  not  within  the  compass  of  a 
king's  prerogative;  and,  therefore,  tbe  king  cannot 
grant  freehold  to  hold  by  copy,  neither  can  the  king 
create  any  new  custom,  nor  do  any  thing  that  amountetfa 
to  the  creation  of  a  new  custom.  Co.  Copyh.  s.  31. 
Tr*  45,  he.  And  as  the  king  can  do  nothing  whicb 
amounteth  to  the  creation  of  a  new  custom,  so  a  com* 
mon  person  can  do  nothing  which  amounteth  to  the 
creation  of  a  new  tenure,  p.  47.  He  then  distinguishes 
between  a  perfect  tenure  (or  fee  simple,)  and  an 
impeifeet  one«  (or  for  life,  &c*)  48;  and  so  on  to  the 
circumstance  of  tbe  court-baron,  49.  Grant  of  a  manor, 
see  If  oh.  170.  A  manor  lying  in  three  vills^ — (rant  of 
in  two  villSy — that  which  is  in  the  tliird  vill  will  not 
pass.  See  Brooke^  Grants  88.  and  Done^  26.  Q'': 
What  becomes  of  the  proper  manor  ?  Shall  the  grantee 
haye  it ;  or,  shall  it  remain  to  the  grantor  ^  or,  is  it 
extinguished  as  to  the  two  vills  granted  I 
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bold  caanot  be  granted  ^'  according  to  a  cus- 
tom*' which  does  not  exist. 


And  whm:^£Enre,  it  may  be  asked,  then  urge 

ihem  ot^ectioDs  to  the  propriety  and  justice 

o£  a  doctrine  which  it  would  be  needless  to 

eoDifaat?   To  remind  the  student  that  it  is 

htt  duty  to  think  aind  to  reason  for  hinisel£ 

That  if  he  implicitly  acquiesces  in  what  h 

absurd   or  unintelligible,  he  adopts  it,  and 

nakea  it  his  &wn }  but  that,  if  sfler  inrestiga- 

tioii  be  is  ob%ed  to  submit,  he  should  regard 

St  as  the  absurdity  of  others  which  he  is  not 

to  answer  for,  but  to  mark. 


Hie  law  jnslatiTe  to  the  division  of  a  manor  Division  of 
seems  to  be  involyed  in  still  more  uncertainty 
and  doubt. 


Before  the  statute  of  qtua  emptores  terra^ 
rwmj  aa  a  nanor  might  have  been  created,  so 
it  might  have  been  divided ;  and  the  number 
of  manors  of  consequence,  increased  (/^.  But 
if,  according  to  the  doctrine  before  noticed^  a 
maaor  could  not  have  been  c^nei^ted  since  the 


(/)  Vide  M.  8  Ed.  a.  f.  350.  A%n.  Kitck.  4.  a. 

C4 
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passing  of  that  act,  bj  a  tenant  of  a  common 
lord,  it  should  seem  to  follow,  that,  since  the 
passing  of  that  act  a  manor  cannot  be  divided 
into  separate  manors,  by  the  tenant  of  a 
common  brd,  as  such  division  would  be  a 
multiplication  in  effect*.  However,  a  dis* 
tinction  has  very  properly  been  made  between 
a  division  by  act  of  law,  and  a  division  by  act 
of  the  party. 

It  appears  to  have  been  acknowledged  by 

[  17  ]     the  ancient  books  (g*),  and  often  recognized 

by  later  authors  (A),  that  a  manor  might  have 


*  Andy  as  a  manor  cannot  be  divided,  by  the  act  of 
the  party,  into  two,  so  two  manors  cannot  be  united 
into  one.  Co.  Capyh.  s.  31.  Tr.47-8.  and  see  Phuaod. 
Qu^eries,  Q^.  6$.  Grant  of  the  manor  of  A.  except 
lands  in  B. :  the  copyholds  in  B.  cannot  be  granted  by 
the  owner  of  the  lands  in  £.,  there  being  no  manor  of  B^ 
Cro.  Eliz.  443.  Bright  v.  Forth.  ''  A  manor  cannot  be 
severed."    Per  Glanville,  Cro.  Eliz.  443* 

(g)  M.  17  Ed.  3.  pi.  102.  f,  73.  b.  Pasch.  9  Ed.  4. 
pi.  i8.  £5.  a.  Trin.  13  Hen.  4.  pi.  13.  f.  35.  b,  Mich. 
11  Hen.  6.  pi.  10.  f.  36.  a.  Trin.  36  Hen.  8.  pi.  15. 
f.  4.  a;  and. vide  Mad.  Baronia  AngUcUj  b.  i.   c.  3, 

P-  39-  59- 

(A)  4  Co,  36.  b     6  Co.  64.  a.  &c. 
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been  divided,  subsequently  to  the  statute  quia 
emptares^  by  act  qf  law.  As,  if  a  manor  de- 
scended to  several  coparceners,  and  such  co- 
pnoeners  made  partition,  each  should  have 
liad  a  manor,  in  case  part  of  the  demesnes 
and  sernces  were  allotted  to  one  and  part  to 
the  other  (i)*  But  though  the  manor  might 
have  been  divided,  the  tenancy  could  not  have 
been  so;  as,  if  a  tenant  held  by  rent  and 
certain  other  services,  and  the  coparceners, 
on  partition,  apportioned  the  rent  and  ser- 
vicesy  neither  could  have  avowed  without  the 
other  (k). 

With  respect,  indeed,  to  joint-tenants,  it 
is  said  that  the  manor  shall  not  be  divided 
as  in  cases  of  parceners;  as  joint-tenants 
come  in  by  purchase  (/) ;  though  Anderson 
thought  there  was  no  difference  between 
them  (ni)m 


[i)  Vide  Trin.  a6  Hen.  8.  pL  15.  £  4.  a.  Ac.  as 

(fs)  Ifieft.  17  E€L  3.  pi.  102.  f.  73.  b. 

(2)  CSrou  EHm*  39.  per  Ptriam  J.  i&  Marrit  v.  Smith 
If  PagOf  and  1  I^eon^  37.  S.  C. 
(m)  ]  Jjwn.  a8. 
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^  But  vrhether  a  manor  can  be  divided  by 
the  act  qf  the  party  does  not  i^pear  to  be  by 
any  means  settled.  Most  of  the  ancient  eases 
are  relatire  to  aets  of  law ;  and  most  of  the 
modem  ones  are  deductions  from  them.  Ib 
[  18  ]]  Sir  Mojfle  FineKt  case  (n),  a  distinctiMi  was 
taken  between  acts  of  law  and  of  the  party  : 
and  Sir  Edward  Coke  affirms,  in  a  note  to 
MehmcVs  oase  (o),  that  a  lord  cannot  by  his 
own  act  make  of  one  and  the  same  manor,  at 
the  common  law,  simdiy  manors  ccmsisting  oi 
demesnes  and  freeholders  *.  There  is,  hew* 
ever,  a  great  contrariety  of  opinion  on  this  point, 
as  may  be  seen  in  the  books  cited  in  the  mar- 
gin ( p).  To  reooncfle  these,  wonld  be  a  task  of 


(ii)  6  Co.  63.  a. 

(0)  4  0.  36.  b.  and  see  GUb.  Ten.  910*12.  sskI  6  Ct. 
63.  a. 

*  Manor  of  C.  extending  over  C.  and  C — Reco- 
Tery  of  the  manor,  excepting  the  lands  in  B,  and  in  jB. 
were  copyholds,  demesnes,  and  services; — resoWed, 
that  copyholds  could  not  afterwards  be  granted  in  B. 
See  Cro.  Elur.  44S>  Bright  v.  Forth. 

{p)  GUb»  Ten*  210-13.  Cro.  Eliz.  19.  Harru  8f 
Haies  v.  NiehoUsy  ibid^  38,  Morm  t.  Sinith  Sf  Pagtij 
1  Icon.  3&  Marth  8f  ^rniii^  €ra.  MHz.  300.  4  Co. 
26.  b.  6  €0.  63.  a.  &Cn  sad  see  15  F»i«r|  aa^.  Mmmr 
(G.) 
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no  small  difficulty.    But  I  must  confess  that 
none  of  the  ancient  cases  that  I  am  aware  of, 
many  of  which  are  so  generally  referred  to, 
hj  any  means  amount,  in  my  conception,  to 
warrant  die  doctrine  that  a  manor  may  be 
divided  by  the  act  of  the  party  ;  and  the  in* 
conyeniency,  if  not  the  nature  of  the  thing, 
militates,  I  think,  strongly  against  the  adop- 
tion of  sfQch  a  doctrine. 


If  the  lord  grant  the  freehold  and  inherit-  Sepu«tion  of 
all  the  copyholds  withm  his  manor  part  of  a 
to  a  atranger  in  fee,  it  is  said(<^)  that  the  ^^^ 
grantee  may  keep  a  customary  court,  and  re- 
grant  the  copyholds  in  case  of  eacheat,  ftc. 
For  thisj  say  they,  is  only  the  dirision  of  the 
courts ;  and  the  legal  manor  remaiat  in  the 
otiginal  lord. 

But  a  dodaine  like  this  is  justly  question-      [  19  ] 
aUe,  and  perhaps,  on  investigation,   it  will 
appear  not  only  incompatible  ivith  principle, 
but  even  destitute  of  authority  itsdf. 


<^)  4  Co»ii6.  IffMcA'icaM. 
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It  was  acknowledged,  in  the  cases  of  Mur^ 
r^/and  &mth  (r),  and  Mebmch  and  huter  (s\ 
that,  by  the  grant,  the  copyholds  were  se- 
vered from  the  manor.  To  have  permitted 
the  act  of  the  lord  to  destroy  the  interest  of 
his  copyholders  would  certainly  have  been 
unjust :  and  it  would  have  been  inconsistent 
with  the  very  grant  that  the  copyhold  inte- 
rest should  be  turned  into  freehold,  as  the 
freehold  was  the  subject  of  the  grant.  But 
surely,  it  must  be  evidently  repugnant  to 
undeniable  principles,  to  say  that  the  grantee 
of  the  inheritance  should,  in  case  of  escheat, 
or  the  like,  be  warranted  in  granting  the 
premises  by  copy  again.  A  copyhold  must, 
in  its  very  nature,  be  within  and  parcel  of  a 
manor,  and  held  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  manor  of  which « 
it  is  so  held.  On  a  re-grant,  in  the  present 
case,  therefore,  mthin  what  manor  shall  the 
premises  be  deemed  ?  What  manor  are  they 
to  be  parcel  of?  According  to  what  custom 
are  they  to  be  held  ?  By  the  conveyance  of 
the  freehold  they  were  severed  from  the  ori- 


(r)  4  Co.  34.  b.    Cro.  EUm.  353. 
(1)  4  Co.  %6.  a.    Oo.  EUz.  los. 
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ginal  manor  ;  they  were ,  no  longer  within  or 
parcel  of  that  manor ;  nor  can  they  be  held 
according  to  the  custom  of  that  manor  of 
which  they  have  ceased  to  be  held  at  all. 
The  grantee  of  the  inheritMice  of  the  free-  f  20  ] 
hold  must .  hold  of  the  lord  above ;,  but  the 
copyholders  must  hold  of  the  grantee.  The 
cc^holds,  therefore,  on  a  re-grant,  could  not 
be  held  according  to  the  custom  of  the  manor 
paramount  ;  and  it  should  consequently  seem 
tiiat  they  could  not  be  re-granted  by  copy 
at  all. 

And  if  we  look  into  authorities,  the  doc- 
trine appears  equally  destitute  of  support. 
If  the  lord  grant  the  inheritance  of  one  copy- 
hold oniy^  it  ia  acknowledged  that  the  gran- 
tee cannot  hold  a  court ;  nor  grant  the  land 
as  copyhold  again  (*).  And  in  the  case  of 
Neak  and  Jackson  (u\  the  grant  was  only 
of  a  chattel  interest ;  and,  consequently,  not 
within  the  statute  of  quia  emptores  terrarum. 
And,  in  the  instance  of  the  grant  of  the 
/reehold   and    inheritance  of  all  the  copy- 


(/)  4  Co.  24.  b.  Murrd  Sp  Smiik.    4  Co.  37.  a, 
(«)  4  Co.  26.  b,  Cro.  Eliz.  395. 
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holds  in  the  manor,  the  only  ciwe  I  can 
Sind(w)  which  countenances  the  doctrine, 
seems  to  have  been  dented  by  the  justices  on 
a  writ  of  error  being  brought  in  the  Exche- 
quer Chamber  :  for,  although  the  matter  was 
compounded,  the  decision  in  B.  R.  was  given' 
up  as  insupportable ;  and  the  judgment  de« 
dared  to  be  ^^  a  strange  judgment,''  never 
entered  up  by  the  direction  of  the  court ; 
and  all  the  justices  and  barons  in  the  Exche- 
quer Chamber  held  clearly  that  the  grant  by 
copy,  by  the  grantee  of  the  freehold,  was 
void  (^). 

Suspension  of       ^  mauor  may  be  suspended  for  a  time  and 
«  niMjor.         revive  again  :  as  where  the  lord  leases  all  the 

demesnes  of  the  manor  for  years  ;  the  manor, 
during  the  existence  of  the  lease,  is  sus- 
pended ;  but  on  the  expiration  of  the  term, 
it  shall  revive  (y).  So,  if  a  manor  descend 
to  two  parceners,  and,  on  partition,  the  ser- 
vices be  allotted  to  one,  and  the  demesnes  (z) 
to  the  other,  and  the  one  die,  the  manor  shall 


ju. 


(to)  Melmeh  8f  Luter,  4  Co.  26.  a. 
(«)  Cro,  EUx.  103-4.  and  443. 
(y)  1  Leon.  37-8.  cited  as  so  adjudged. 
(«)  Trin.  la  Hen.  4,  pi.  13.  fi  25.  b.  Mich.  18  Hen.  6, 
pi.  10.  f.  26.  a. 
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lerive ;  for  it  was  suspended  only,  and  not 
destroyed  (a). 

Out  next  inquiry  is  into  the  means  of  Dettmction  of 
destruction :  and,  in  the  first  place,  as  a  manor 
must  consist  of  demesnes  and  services,  we 
may  observe  that  whenever  they  become  ab- 
soiutely  separated,  so  as  to  be  incapable  of 
uniting  again,  the  manor  no  longer  continues 
a  manor  in  reality  (6),  though  it  may  in 
reputation ;  or,  in  other  terms,  it  would  cease 
to  be  a  legal  manor,  though  it  may  still  be  a 
seigniory  in  gross  (c). 


(a)  See  12  /fro.  4.  and  18  Hen-  6.  as  before ;  and 
6  Co.S^SL.2  Rci.  Abr.  122.  Manor  (F)  pi.  3.  and  (H) 
wbere  the  nine  cases  are  cited. 

(i)  See  s  MaL  Air.  123.  Idanor  (H).  LM.  lUp.  128. 
and  the  cases  before  cited  from  the  Year-books; 
to  which  add  TVtn.  9  Ed.  4.  pi.  17.  f.  17.  b*  and  1 
And.  257. 

(c)  See  F.  N.  B.  3.  C.  [A  man  may  have  a  manor  in 
groiSy  (as  the  law  termeth  it,)  that  is,  the  right  and  in« 
terest  i3£  a  couit-boroD,  with  the  perquisite^  thereunto 
belonging,  and  another  or  others  have  every  foot  of  the 
Ind.  Kiick.  4.  Certain  minor  prescriptive  rights 
may  also  continue  to  belong  to  a  manor,  diough  rights 

of  a  higlier  nature,  such  as  that  of  holding  courts,  &c. 

begone  and  aerered  from  it.     10  East,  159.  Soa^e  v. 

Irelamd  tt  a/.] 
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If  the  lord  grant  all  the  demesnes  ((2),  or 
[  22  ]      all  the  services  (e)  to  a  stranger ;  or  if  all  the 
services  become  extinct  {f)^  the  manor  will 
be  destroyed. 

We  have  already  seen  that  a  court-baron  is 
essential  to  a  manor  at  law ;  and  that  there 
must  be  frank  tenants  who  owe  suit ;  if  all 
the  frank  tenancies,  therefore^  escheat,  or 
become  forfeited,  or  purchased  by  the  lord, 
the  manor  is  properly  at  an  end  {g\  though 
it  may  continue,  in  contemplation  of  law, 
as  to  certain  purposes;  as  to  preserve  the 
right  of  wrecks  and  estrays,  &c.  (A).  So  if 
there  be  but  one  free  tenant,  the  seigniory 
as  to  him  remains  with  respect  to  his  services, 
&c.  though  there  can  be  no  court  held  (i). 

{d)  6  Co.  63.  a.  Sir  Moyle  Finch's  case. 

(e)  Trin-  9  Ed,  4,  pi.  17.  f.  17.  b.  and  vide  Mich. 
17  Ed.  3.  pi.  103.  f.  72.  b.  and  Trin»  12  Hen.  .4.  pi.  13. 
f.  35.  b.  and  Skin.  661.  in  the  case  of  the  King  v. 
Bishop  of  Chester. 

(/)  y^^^'  190-   The  King  v.  Staverton, 

(g)  Bro.  Comprise,  pi.  31.  and  ante.  p.  [9.]  &c. 

(A)  Calth.  13.  and  vide  Trin*  9  Ed.  4.  pi.  17.  f.  17.  a, 
Danby.  [Also  10  Easi^  259.  Soane  v.  Ireland  et  a/.] 

(1)  1  Anders.  357.  2  Lord  Raym,  864.  If  all  the 
free-tenancies  escheat,  the  lord  may  nevertheless  hold 
court,  &c*  for  the  copyholders.  See  4  Co.  26.  b.  Md* 
tmch  8f  Luier,  and  Calth^  13. 
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In  the  preceding  chapter  we  have  seen  that  Nature  of  i 
the  lord  allotted  certain  portions  of  his  de-  ^^^^ 
mesnes  to  be  cultirated  by  the  lower  order 
of  bis  dependants,  who  held  them  at  his 
vnD,  under  services  of  a  base  and  rustic  na- 
ture,  and  such  ais,  in  the  conception  of  those 
days,  it  became  the  villein  to  return.  Those 
allotments,  like  the  ancient  feuds,  were  pro* 
periy  the  lord's  gifts  in  recompense  of  ac- 
knowledged fidelity,  and  in  consideration  of 
future  services. 

We  may  therefore  define  a  grant  to  be,  '*  a  DefiiiMl. 

gift  of  the  lord  io  another  person  of  a  certain 

portion  of  his  demesnes,  to  be  held  by  copy  of 

Court  Roll,  at  the  will  of  the  lord,  according 

to  the  custom  of  the  manor,  under  the  usua^ 

services  and  returns/* 
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And,  first,  it  is  "  a  gift :" — and  this  the 
very  term  implies.  Even  feuds  held  by  frank 
tenure  were  originally  gifts:  hence  were  they 
denominated  muneray  beneficial  and  Jeuda ; 
and  the  terms  still  used  in  feoffinents  are  those 
of  "  give  and  grant  ;*'  do  and  dedi  being  re- 
garded as  the  most  apt  and  proper  in  that 
species  of  conveyance  (Ar). 

And  when  we  consider  that  copyholders 
were  originally  of  so  servile  and  base  a  class 
[  24  ]  of  men,  and  that  they  held  their  tenements 
strictly  at  will,  we  must  necessarily  regard 
those  tenements  as  primarily  derived  from  the 
munificence  of  the  lord,  as  they  continued  to 
be  even  afterwards  held  at  his  pleasure. 

Hence  too,  even  at  this  day,  a  copyholder 
may,  in  pleading,  all^e  any  admittance,  either 
upon  a  descent  or  surrender,  as  an  immediate 
grant  from  the  lord  (/). 


(k)  See  Co.  Lit.  9.  a.  and  Watk.  No.  II.  to  GtZft. 
7>n.i.a. 

(f)  Cro.  Jac.  103.  Pi/ster  v.  HemUng.  4  Co,  98.  b. 
Brotnn'n  case.  [If,  however,  a  person  be  admitted 
tenant  upon  a  mistaken  claim,  under  which  it  turns 
out  that  he  has  no  title,  he  cannot  recover  in  ejectment 
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Secondly f  a  copyhold  '*  is  the  gift  of  the  Who  nwy 
hrdJ^     And  here  we  may  inquire  into  the  ^'"^ 
capacity  of  the  lord  to  grant. 

In  Toluntary  grants,  says  Sir  Edward  Coke, 
which  are  made  by  the  lord  himself,  the  law 
neither  respects  the  quality  of  his  person,  nor 
the  quantity  of  his  estate:  for  be  he  an  infant,  infant,  && 
and  so  through  the  tenderness  of  his  age  in- 
sufficient to  dispose  of  any  land  at  the  common 
law;  or  non  compos  mentisj  an  idiot,  or  a 
lunatic  (m),  and  so  for  want  of  common  reason 
unable  to  traffick  in  the  world  ;  or  an  outlaw 


by  virtue  c£  such  admusion,  as  upon  a  new  and  sub- 
etaotive  gnmt  from  tke  lord.  See  7  Easiy  i86«  Zauch  v. 
Feme*  And  per  Loan  Ellekbobough,  C.  J.  **  an 
admittance  to  a  copyhold  does  not  in  itself  constitute  a 
possession;  it  only  gives  the  party  the  means  of  posses- 
skm  if  he  have  a  good  title  to  it**  lUd,  192.  Admit- 
tance merely  dothes  a  person  with  a  legal  title  to  the 
possession,  if  he  had  before  a  title  to  the  estate  pur- 
suant to  the  anrrender ;  but  it  does  no  more ;  it  will 
not  ghre  him  a  tide.  Ibid*  8.] 

(si)  His aMRmM^ cannot  grant;  though,  in  Blewif^ 
case,  the  court  ordered  that  the  steward  should  apprize 
the  committee^  and  the  court  also,  of  his  intention  to 
gnatby  copy;  but  this  wasa  matter  of  discretion,  and 
Botof  ri^t.  Le^.  47-8,and  6  Vin.  17,  Copyh.  (G.) 
PJ.  15- 
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in  any  personal  action,  and  so  excluded  from 
the  protection  of  the  law,  or  an  excommuni- 
cate, &c.  yet  he  is  capable  enough  to  make  a 
voluntary  grant  by  copy. 

And  the  quantity  of  the  lord's  estate  is  no 

[  25  ]      more  respected  than  the  quality  of  his  person : 

A  person  hav-  fQj.  jf  j^jg  interest  be  lawful,  be  his  estate  never 

cujar  interest    30  great  or  ncvcr  SO  little,  it  is  not  material  : 

for  be  it  in  fee,  or  be  it  in  tail,  or  dower  *,  or 
as  tenant  by  curtesy,  for  life  or  for  years,  as 
guardian  t,  or  as  tenant  by  statute,  or  as  tenant 
by  elegit,  or  at  will  t,  the  least  of  these  estates 
is  a  sufficient  warrant  to  the  lord  to  grant  § 


only. 


*  Dower:— If  a  widow  sue  for  her  dower  in  one 
hundred  messuages,  &c.  not  naming  the  manor^  she 
cannot  grant,  because  she  has  no  manor.  Gouldsb.  37. 
pi.  11.  Brook* s  case. 

t  (hoen^  115.  Cro.  Jac.  98.  Guardian  taking  Hus- 
band.    See  Plofvd.  293.  Osbom  v.  Garden. 

X  Tenant  by  Sufferance.     Owerif  28-9. 

f  But  a  contract  or  agreement  to  grant,  shall  not 
be  carried  into  execution  against  the  lord  in  remainder. 
1  Vem,  472.  Atobry  v.  Keen.  ["  If  tenant  for  life  6f  a 
manor,  having  a  power  to  grant,  covenant  to  make 
such  grant,  that  would  in  equity  bind  the  remainder* 
man ;  being  in  the  nature  of  the  execution  of  a  power.*' 
Per  the  Lord  Chancellor,  in  St.  Paul  v.  Ld.  Dudley 
Sf  Ward,  15  Ves.  167.    So  if  a  Ic^d,  tenant  for  life  of 
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any  copyhold  escheated  unto  him,  for  as  long 
time  as  the  custom  doth  allow,  the  ancient 
rents  and  services  being  truly  reserved ;  and 
these  grants  shall  ever  bind  them  that  have 
the  inheritance,  or  frank  tenement  of  the 
manor  (ff).  And  the  reason  of  the  law  is 
this:  a  copyholder  upon  voluntary  grants 
made  by  copy,  doth  not  derive  his  estate  out 
of  the  lord's  estate  only,  for  then  the  copy- 
holder's estate  should  cease  when  the  lord's 
interest  determines ;  nam  cessante  primitivOf 
cessat  derivativus :  but  the  life  of  the  copy- 
holder's estate  is  the  custom  of  the  manor ; 
and,  therefore,  whatsoever  befalls  the  lord's 
interest  in  his  manor,  be  it  determined  by^ 


a  manor  with  ranainders  over,  purchase  a  copyhold 
interesl,  and  take  a  surrender  thereof  to  him  and  his 
hdis,  such  copyhdd  interest  will  n»erge,  and^  as  pared 
of  the  manor,  be  subject  to  the  limitations  thereof;  but 
if  the  lord  wo  purdutting,  not  being  aware  of  the  mer- 
ger, covenant  to  surrender  such  copyhold  interest  by 
way  of  mortgage,  a  court  of  equity  will  compel  a  re- 
grant  by  the  remainder-man.    Ibid*"] 

(a)  But,  it  has  been  said,  that  a  lord  having  a  parti- 
cular estate,  cannot  grant  a  copyhold  by  parcels,  or 
demise  part  and  retain  the  residue  himself.  Ter  Pop- 
ham,  Cro.  JBKr.  66a.  in  Gatf  v.  Kay.  Sed  qiutre.  See 
Co.  Capyh.  s.  41.  Tr.  gi.  Cro,  £712.442. 
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the  course  of  time,  by  deaths  by  forfeituref^ 
or  other  means,  yet,  if  the  lord  were  iegiH* 
mus  dommus  pro  tempore,  how  small  soever 
his  estate  was,  that  is  enough ;  for  the  same 
[  26  ]  cufltom  that  fixes  a  copyholder  instantly  in 
his  land  upon  his  admittance^  will  likewise 
preserve  and  protect  his  interest  to  the  end^ 
in  such  manner  that  though  the  lord's  in* 
terest  fails,  yet  his  shall  never  fall  to  the 
ground,  being  upheld  by  such  a  prop,  such 
a  pillar;  unless  perchance  the  copyholder 
oSkt  violence  to  his  founder,  in  breaking  the 
custom  (o). 

A  penon  ^  a  bishop,  prebendary,  parson,  he.  seised 

Of  hi!  SJiJS.    i^  ^^  ^^  churches,  may  grant  by  copy  in 

fee ;  if  an  estate  in  fee  be  warranted  by  the 
custom  of  the  manor ;  and  it  shall  bind  their 
successors ;  and  in  the  case  of  the  hiahop^ 
such  grant  will  be  good  even  against  the  Idn^ 
on  the  vacancy  of  the  see  (p). 


(o)  Co.  Copyh.  6.  34.  Tr.  67.  &c.  4  Co.  33.  b.  Clarke 
V.  Pennyjather* 

(f;)  4  Co.  21.  b.  in  jBrovun's  case,  and  the  books  cited, 
to  which  add  Trin,  15  Hen.  7.  pi.  13.  fol.  ip.  a.  4  Co* 
33-  h.    Gilb.  Ten.  197* 
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So  if  a  person  be  seised  o£  a  manor  in  right  Apenon 
of  Ills  wife,  lie  may,  together  with  his  wife,  of  his  wife. 
grant  ccypyholds  in  fee,  and  it  shall  bind  the 
wife  and  her  heirs  :  but  it  is  said,  in  the  ease 
of  ShopUmd  and  Ryokr  (9),  that  the  husband 
cannot  grant  them  in  his  own  name ;  but 
the  wife  must  join  in  the  grant. 

Bat  if  there  be  two  joint  tenants  of  a  Joint  temmu. 
manor,  one  only  may  grant,  and  it  will  be 
good  against  his  companion ;  f(»r  he  was  do- 
mhtus  pro  tempore^  and  each  was  seised  per 
me  etper  t(mt(r). 

If,  therefore,  a  person  have  a  lawful  interest  conditionti 
in  the  manor,  at  the  time  of  the  grant  made,  ^^mm^^  ^ 
it  is  enough.    Hie  interest  need  not,  we  find, 
be  any  ways  commaistirate  with  the  estate  ^o 
granted  by  copy.     Shou)d  the  interest  in  the      [  27  ] 

■  _  -  -         -  _  -  -  ■■  --  -     -     Ml 

(f )  Cro*  Jac,  gg.  And  note,  on  marriage^  the  free- 
hold 18  in  bdh.  See  Pott*  vol.  2.  p.  [152].  Sir  Edward 
Coke,  (ConfL  Co.b.^  Tr.  68.)  speaking  of  husband 
and  ^e,  aeiied  in  her  right,  aaysi  **  if  they  batk  jcm 
magrantm^  St>  4  Co.  33.  b.  Grapt made  by  Kusb-and 
Wife. 

(r)  See  Co.  Ccpyh.  s.  34.  Tr.  p.  76.  GUb.  Ten,  330. 
But  see  a  dictum  of  Anderson  conirOf  in  1  Leon.  234. 
a  BL  Com.  183* 
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mianor  be  detennined  the  mmnent  after  tli^ 
grant  be  made,  nay,  if  it  be  wholly  and  ab 
initio  defeated,  it  matters  not,  provided  the 
interest  of  the  granting  lord  was  a  lawful  in*' 
terest  at  the  time  of  the  grant. 

Thus,  if  a  manor  be  granted  upon  eendik 
tion,  and  before  the  condition  be  broken,  the 
knd  be  granted  by  copy,  and  then  the  manor 
become  forfeited,  and  the  feoffor  enter ;  yet 
the  copyhold  estate  will  remain  untouched^ 
because  lawfully  established  by  custom  *.  If 
a  man  seised  of  a  manor  in  fee  die  seisedii 
having  issue  a  daughter,  and,  his  wife  being 
privement  ensient  with  a  son,  the  daughter 
grant  lands  by  copy;  this  grant  shall  stand 
good  i^ainst  the  son,  for  tlie  daughter  waa 
kgitima  domina  pro  tempore.  So,  if  the 
feoffee  of  a  manor  upon  condition  to  infeoff 
a  stranger  the  next  day,  make  a  voluntary 
grant  by  copy,  this  shall  bind :  and  yet  his 
interest  was  to  have  but  small  continuance. 
If  a  manor  be  granted  with  a  feme  in  frank 
marriage,  and  there  be  a  divorce  had,  cama 
prcecontractus^  so  that  now  the  interest  of 
the  manor  is  granted  to  the  feme  only,  an<I 

«  — 
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bj  Tdadon  the  marriage  is  void  ab  huAo ; 
yet,  becauae  the  baron  was  legitimus  dommus 
pro  tempore  J  any  copyholder's  estates  granted 
before  the  divorce  will  remain  good.  So, 
if  a  man  espouse  a  feme  seignioress  under 
the  age  of  consent,  and  after  she  disagree ; 
though  the  marriage  by  relation  was  void  ab 
initio^  yet  copyholds  granted  before  disa^ 
greement  shall  never  be  avoided ;  causa  qua 
supra. 

If  the  lord  of  a  manor  commit  felony  or  ^«!  «»- 
murder,  and  process  of  outlawry  be  awarded 
gainst  ium,  and  after  the  exigent  he  grant  >  ^  1 
copyhold  esbites,  'according  to  the  custom, 
and  then  be  attainted,  these  grants  are  valid, 
though  by  relation  the  manor  was  forfeited 
from  the  time  of  the  exigent  awarded.  So, 
if  the  lord  had  been  attainted  bv  verdict  or 
confesnon,  any  grant  by  copy  after  the  felony 
or  muider  committed,  shall  stand  good,  not* 
withstanding  the  relation.  If  the  lord  of  a 
manor  acknowledge  a  statute,  and  then  grant 
lands  by  copy,  and  after  the  manor  be  deli- 
vered to  the  cognisee  in  extent,  the  gfant 
cannot  by  this  be  impeached  (^). 


^«)  Co^  Copyh.  s.  34.  and  post.  [45.] 
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Donrress.  If  the  lord,  after  marriage,  grant  by  copy 

and  die,  and  his  widow  be  endowed,  yet  the 
,  grants  will  be  good  against  her :  but  if  the 
heir;'  after  the  death  of  the  husband  and  be- 
fore endowment  grant,  it  should  seem  diat  the 
widow  may,  on  being  endowed,  avoid  such 
grants  of  the  heir  (t). 

A  person  hav-      j^jii  qq  grant  Can  be  good  if  made  by  a  per- 
M  interest,     son  having  only  a  tortious  or  unlawful  interest, 

as  a  disseisor,  abater,  or  intruder,  or  even  by 
the  heir  or  feoffee  of  such  disseisor,  &c«  or  the 
discontinuee  of  a  tenant  in  tail ;  or  by  a  tenant 
by  sufferance,  as  if  a  person  seised  pur  cMter 
xie  of  a  manor  grant  by  CQit>y,  afto*  the  death 
oicestujf  que  vktmtHl  these  cases  the  grants 
[  29  ]  would  not  be  available  against  the  persons 
having  right  (u). 

GnuiubytiM       It  is  Qot,  however,  necessary,  where  the 
steward.        interest  is  lawful,  that  the  lord  should  grant 


(0  Co.  Ccpyh.  t.  34.  Tn  p.  71.  N.  (6)  to  Co.  LU- 
58.  b.  cites  Raui  and  Atiois. 

(u)  Co.  Copyk.  8.  34.  Co.  Lit.  58.  b.  1  Roll.  Air. 
499-  Copyhold  (C)  pi.  3.  Rous  and  Ariois.  3  Leon.  45. 
S.  C.  GM.  Ten.  198.  &c. 
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in  his  own  person.  A  steward,  retained  by 
patent  in  the  case  of  the  king  (w)f  or  even 
fay  word  only  in  the  case  of  the  subject  (x\ 
may  grant  according  to  the  custom  ftf  the 
manor,  without  the  ^xpi-ess  direction  m  as- 
sent of  his  lord  (y) :  though  not  in  <^iposition 
to  his  positive  commands  (z). 

But,  in  order  to  enable  the  steward  to  grant, 
it  is  not  enough  that  he  be  steward  de  factOf 
he  must  have  a  lawful  authority.  In  matters 
of  necessity,  indeed,  or  in  which  tbe  person 
is  merely  an  instrument,  as  in  admittances 
on  surrenders,  the  acts  of  »  steward  de 
facto,  of  only  a  reputed  or  ostensible  au- 
thority, wiU  be  good;  as  the  person  taking 
under  such  act  is  not  obligated  to  examine 
into  his  authority,  and  the  person  acting  does 
that  only  which  the  lord  himself  would  be 
compellable  to  do  (a). 


(iv)  4  Co.  30.  a.  Harris  and  Jay.  Gilb*  Ten.  ssi. 
Batseettat.1  ilfin.8t.  1.  c  7.8ect«5. 

(x)  Co.  Copyh.  9.  45t  Tr,  p.  lo^. 

(if)  Harris  and  Jaify  M  sup.  Oilb.  Ten.  38 !• 

(z )  Cro.  Eliz.  6gg,  Harris  s^  Joy.  Tniilees  may 
qipoint  a  steward,  ai  Vin.  513.  ^rust  (Q)  pL.  i. 

(a)  Gilb.  Ten.  315.     Ct^  i^  ^» 
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So,  an  under  or  deputy  steward  may  gi*ant(6); 
and  even  such  deputy  may  substitute  or  ap- 
point another  to  do  so  (c).  But,  in  case  of 
the  king,  it  is  said  that  the  steward  must  be 
expressly  empowered  by  his  patent  to  appoint 
a  deputy,  or  the  grant  by  such  deputy  will  not 
be  good  {d). 


Bailiff. 


Grant  out  of 
court. 


The  bailiff  of  a  manor  cannot,  as  such,  make 
a  grant  by  copy  ;  for  such  a  power  does  not 
appertain  to  his  office^  which  was  instituted 
for  other  purposes  (e). 

And  we  may  here  remark  that  the  lord  or 
steward  may  grant  as  well  out  of  court  as 
in ;  and  it  should  seem,  as  a  necessary  con- 
sequence, out  of  the  manor  also :  but  it  is 
said,  that  an  under  steward  cannot  grant  out 
of  court  without  a  special  authority  or  custom 
enabling  him  so  to  do.  Yet  qucere  as  to  this 
latter  point  (/). 


{b)  See  Moore^  1 12.   Bro*  Ten.  per  Copiey  pi.  ^6. 
(c)  See  1  Leon.  s88.  Lord  Dacre'u  case;  and  see 
also  1  Lord  Raym.  658. 
{d)  4  Co.  30.  a.  Ik  Harris  and  Jay. 
(0  GiUh  Ten.  304.  Cro.  Jac.  99.  and  Owen^  115. 
(/)  See  Watk.  No.  cxi.  to  Gilb.  Ten.  447.     How- 
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Tkirdfy,  it  is  the  gift  of  the  lorcl  "  to  an-  '^^  '^*>^«n  • 

__  K'^^  may  b* 

Other  person^'*    For  the  lord  cannot  grant  to  maik. 
himself;  nor  can  he  hold  of  himself  by  copy :  The  lonHiim- 
^lerao  potest  esse  tenens  et  dominus,  was  the  J^^^^^^  ** 
^isfah/ished  axiom  of  the  distant  day. 

Lord  Coke»  indeed,  tells  us,  that  the  lord 

himself  may  take   a  copyhold   to   his   own 

use  (g)  ;  but  it  is  evident  that  he  was  then 

speaking    of    the   lord's  taking  a  Surrender 

to  his  own  use ;   for  although  the  professed 

object  of  his  chapter  in  which  the  cited  pas* 

sage  is  to  be  found,  is  to  point  out  who  may 

be  grantees^  yet  in  truth  the  greater  part  of 

that  chapter  is  confined  to  the  capacity  of  the      [  ^^  ] 

surrenderee^ 

So,  the  lord  cannot  grant  to  his  own  wife ;  Nor  his  wife, 
for  she  is  not  another  person  in  the  eye  of  the 


ever,  even  admitting  that  an  under  steward  has  no  au- 
thority in  himself  to  make  a  grant,  yet  it  should  seem 
that  any  act  of  the  lord,  (he  being  apprized  of  such 
grant,)  acknowledging  the  grantee  as  a  tenant,  would 
be  a  confirmation  of  such  grant,  or  at  least  preclude 
the  lord  from  rescinding  or  annulling  it. 

(g)  Co.  Copyh,  8.  35.  Tr.  p.  79. 
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law :  the  husband  and  wife  being  but  one 
person  in  I^al  estunation  Qt). 

Nor  a  oarpo-        Again;  it  should  seem  that  the  grant  ought 
™^'**"'  to  be  confined  to  a  person ;  for  it  does  not 

appear  that  a  corporation  can  hold  by  copy. 
So  the  king  cannot  be  a  copyholder;  not  only 
in  his  corporate,  but  in  his  natural  capacity  ; 
for  it  is  below  his  majesty,  says  the  law,  to 
perform  servile  services  (f ) :  but,  indeed,  ac- 
cording to  a  doctrine  long  established,  he 
c^not  perform  any  services  at  all,  since  he 
can  hold  of  none  {k). 

Nor ui alien.        lu   Calthorpe(/)  it  is  said  that  an  alien 

may  be  a  copyholder;  but  this,  I  conceive, 
is  under  the  idea  that  a  copyholder  is  strictly 
a  tenant  at  tt;i7/,  which  an  alien  may  be ; 


(h)  2  WUs.  354.  Firebrass  d,  Symes  v.  Pennant. 

(t)  3  Sidqf.  83.  in  Fidd  v.  Boothsby.  [And  see 
infra,  p.  340-1.] 

(k)  Co.  LU.  1.  b.  Di^y  3.  b.  pi.  8.  in  marg.  and 
154.  b.  pi.  18.  Yet  there  are  many  inBtances  of  kings 
holding  lands  of  a  subject  in  ancient  days.  See  1  Rob. 
ScoiL  8.  and  N.  Stuart  Diss.  AnHq.  Engl.  Constii. 
p.  3*  s«  3*  P*  i6o.  N.  (6.) 

(f)  p.  53- 
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but  as  a  copyholder  has  ceased  to  be  merely 
such,  it  is  clear  that  an  alien  cannot  hold  by 
copy  (in). 

But,  witfi  respect  to  other  persons,  we  may 
observe,  generaQy,  that  those  who  are  under 
no  disability  to  take  by  grant  at  common  law, 
are  capable  of  taking  by  copy  according  to      [  32  ] 
the  custom  of  the  manor  (n). 

Fourihbfy  it  is  "  a  gift  of  the  lord,  &c.  of  What  may  be 
a  certain  portion  qf  his  demesnes.^*  ^^^ 

Nothing  can  be  granted  by  copy  which  is  Pkuceiofthe 

manor. 


(m)  See  Dyetf  s.  b.  in  marg.  303.  a*  in  margin,  and 
Attapts  Rep.  14*  Rex  v.  Holland.  Trust  for  an  alien, 
see  Com.  Dig.  Alien  (c.  3.) 


(ft)  Co.  Ckjipyh.  8.  35.    [Q".  Whether  an  attainted 
fiekm,  diBcliarged  by  warrant  under  the  sign  manual^ 
with  a  promise  oi  pardon,  but  who  ^oei^  not  I4>pear  to 
iiare  received  anjr  r^;u]ar  pardon,  be  capable  of  taking 
a  surrender  and  holding  by  copy ;  as  also  whether  a 
lord  be  compellable  to  admit  a  surrenderee  so  circum- 
stanced, or  after  having  by  admittance  accepted  him  as 
a  tenant,  without  being  aware  of  any  grounds  of  ex- 
ception, be  precluded  from  objecting  to  him  at  any 
future  time  ?     See  15  Eaa^  463.  the  King  v.  ike  In- 
Moafo  qf  HatUenham.] 


4a 


Must  lie  in 
tenurt. 


Hanor. 


GRANTS. 

not  parcel  of  the  manor  (o).  The  copy- 
holder held  originally  only  at  will ;  and  the 
possession  of  the  tenant  at  will  was  that  of  the 
lord.  The  tenements,  therefore,  which  were 
held  by  copy  were  still  considered  as  in  the 
hands  of  the  lord,  and,  consequently,  as  his 
demesnes  (p). 

Again;  nothing  can,  by  the  very  terms, 
be  granted  to  be  held  by  copy,  which  does 
not  lie  in  tenure;  for  what  lies  not  in 
tenure  cannot  be  heldy  as  rents,  bailiwicks, 
fairs,  commons,  and  advowsons  in  gross, 
&c.  (y). 

A  manor,  it  is  said,  may  be  granted  by 
copy;  though  this  has  been  much  question- 


(o)  Co.  Lit.  56.  b.  4  Co.  3«.  b.  24.  b.  See  JVatk. 
GUb.  Ten,  313.    And  see  antty  ch.  1.  p.  [19]. 

{p)  2  RdU.  Rep.  336.  Cro.  Jac.  $59-  Fymmock  v. 
Hitder,  13  Mod.  147.  Winter  v.  L<yoedurr,  1  Lord 
Ratfitt.  43,  4.  Brittelv.  Bade,  and  1225.  Crotother  v. 
OldfieU,  1  Salk.  185.  Brittd  v.  Dade. 

(g)  Co.  Copyh.  s.  4a.  Co^  Lit.  58.  b.  See  Robins. 
Gav.  b.  i.«.5.p.  79. 
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«d  (r).  In  the  Year-Book,  M.  32  Hen.  VI. 
pL  16.  fol.  g.  b.  it  is  aflBirmed  that  one 
manor  may  be  parcel  and  held  of  another. 
But  it  may  be  asked^  is  not  every  manor  that 
is  not  absolutely  held  in  capite  held  of  an- 
other manor  ?  And,  therefore,  its  being  held 
of  another  does  not  seem  conclusive  as  to  the 
Talidity  of  a  grant  by  copy.  But  as  to  the 
assertion  that  one  manor  may  be  parcel  of  [  93  ] 
another,  we  cannot  hdp  observing  that  such  a 
doctrine  appears  subject  to  much  objection ; 
the  manor  held  by  copy,  is  held  at  the  mil  of 
the  lord  above. 

If,  by  length  of  time,  indeed,  such  will  is 
become  nominal  only,  it  can  make  no  differ- 
enoB  in  the  nature  of  the  thing:  it  was 
originally  strictly  at  will.  Now  the  concep- 
tion of  one  tenant  at  will  demising  a  manor 
to  another  at  will,  seems  rather  extraordinary ; 
as  the  tenants  at  the  will  of  the  latter  would 
be  subject  to  a  double  caprice  ($).     However, 


(r)  Co.  Lii.  58.  b.  and  N.  (a.)  and  see  Cro,  Jac.  fi59» 
7%eKmg  v.  SiatUMy  GUb.  Ten.  215.  11  Co.  17.  a. 
Sir  Htnry  NeviO^M  case. 

(*)  And'see  Cro.  Jac.  aCo.     The  King  v.  Stanion. 
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several  manors  in  the  kingdom  are  said  to  be 
so  held  (0 ;  and  as  it  is  not  probable  that  any 
more  should  be  so  granted,  the  subject  must 
be  suffered  to  rest. 


Tithes,  Tithes,  it  is  said,  may  be  granted  by  copy  (u) ; 

kc.         '     and  nnderwood  (w\  herbage,  &c.  (/v). 


{i)  Cro.  Joe.  397.  Moore  ▼•  Goodgawe,  11  Co.  17.  a. 
S.  C.  under  the  name  of  Sir  Henry  NeviTs.  And 
see  Year-Book  M.  32  Hen.  6.  pL  i6.  f.  9.  b. 

Aylesham  in  Norfolk  is  held  by  copy.  See  Compl. 
Cofyh^  tit.  AyleBkamy  ftc. 

(«)  See  IVaik.  Gilb.  Ten.  331.  and  n.  (A). 

(id)  4  Co.  31.  a.  Hoe  v.  Taylor  [Cro.  Elix.  413.  S.  C] 
and  GUb.  Ten.  33a.  and  Watk.  No.  clxzvi. 

(x)  See  Co.  Copyh.  8. 42.  Viner.  Copyh.  (E.)  Comyns^ 
Copyhn  (C.  1.)  [Without  the  wxl.  Co.  LU.  58.  b.  So 
one  may  hdd  the  prima  tonsura  or  '^  fore  crop"  of  land 
as  copyhold,  and  another  may  have  the  soil  and  every 
other  beneficial  enjoyment  of  it  as  freehold.  And  an« 
cient  admissions  of  the  copyholder,  and  those  under 
whom  he  claims  the  land,  by  the  description  of  tree 
acraspratif  may  be  construed  to  carry  only  the  prima 
tonsurOf  if  in  fact  they  have  enjoyed  no  more  under 
such  admissions,  whilst  another  has  had  the  after  crop^ 
and  has  cut  the  trees  and  fences,  repaired  the  latter, 
scoured  the  ditches,  and  kept  the  drains,  although 
the  copyholder  may  have  paid  all  rates  and  taxes. 
7  East,  200.  Stammers  v.  Dixon,] 
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But  it  18  alleged  tbat  it  is  necessary,  in 
order  to  su{qM>it  a  grant  by  copy,  that  the 
thing  granted  must  have  been  demised  and 
deonaaUe  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary ;  hence,  say  they, 
a  grant  of  waste-land  by  copy,  which  was  WMie-luidi. 
never  granted  by  copy  before,  would  not  be  f  ^  i 
good(y). 

Yet,  if  lands  have  been  granted  by  copy 
for  a  number  of  years,  as  60  or  80,  and  it 
cannot  be  shewn  that  they  were  not  demisable 
before  that  time,  the  law  will  presume  iha£ 
they  werte  r^^ulariy  granted;  imd  consider 
them  as  ^proper  copyholds.  But  in-  this 
case,  as  Calthorpe  says,  it  is  not  the  number 
of  years,  but  the  memory  of  man,  on  which 


(y)  1  Leon.  SS*  Kemp  and  Carter.  3  KeUe^  104. 
BMop  ^London  ▼.  RaiK^e,  KHeh.  81.  b.  ^  Iftb.  105. 
Rome  d.  Newmattif.  Newman^  2  Durnf,  and  Easiy  415. 
BeoM  ▼.  JodreUf  and  see  Lord  Hale's  note  {a\  to 
F.N.B.  14  D.  which  cites  si  Ed.  3.  56.  Vide  si 
Ed.  3.  f.  56.  a.  Mkh.  pi.  5.  [See  also  a  Bamew.  4r 
JUL  189.  The  King  v.  Tke  Inhabkamis  ^Homdkureh.] 
But  those  grants  would  be  binding  as  to  the  lord  who 
granted.  See  Skepparis  CauH'Keeper'$  Guide,  isi-s. 
where  ig  a  ^tMSr^  how  such  grant  ought  to  be  pleaded; 
whether  as  a  grant  by  copy,  or  asa  leaseparoL 
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their  nature  as  copyhold  depends.  Such  ^ 
number  of  years  would  create  a  presumption  } 
but  if  it  can  be  shewn  that  they  were  once 
not  demisable,  then  such  presumption  must 
give  place  to  proof  (js). 

But  we  are  told  by  Sir  Edward  Coke  (a), 
that  it  is  not  of  necessity  that  the  lands  must 
always  have  been  actually  demised  time  out 
of  mind^  by  copy  of  court  roll ;  if  they  were 
demisable f  said  he,  it  is  sufficient.  If  this 
then  be  law,  what  reason  can  be  given  why 
a  grant  by  copy  of  waste-lands  should  not 
be  good,  if  sufficient  commonage  be  left  for. 
the  other  tenants  ?  It  is  acknowledged  that 
if  a  copyhold  escheat,  and  the  lord  keep  it 
ever  so  many  years  in  his  hands,  he  may. 
again  grant  it  by  copy }  and  such  grant  will 
[  36  ]  be  good  (h).  Now,  on  the  escheat,  the  for- 
mer grant  was  utterly  at  an  end ;  and,  M*  the 
lord  may  make  a  new  grant  (for  a  new  grant 


(?)  Calih.  19.  54-55.  and  Watk.  N.  xc.  to  GOb,  Ten. 
435*  Note»  50  or  60  yean  sufficient  to  establish  a 
copjhoM.    See  3  Leon*  107.  Tavemer  v.  Cromwell. 

(a)  Co.  Litt.  58.  b. 

{b)  Co.  Litt.  58.  b.  4  Co.  31.  a.  French's  case. 
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it  certainly  would  be)  of  tUb  premises,  why 
should  he  not  grant  any  other  part  of  his 
demesnes  by  copy  ? 

He  land  formerly  granted  by  eqpy  was 
or^inally  demesne  land,  equally  with  any 
other  part  of  the  waste  {c).  The  grant  of 
waste-land  cannot  interfere  with  the  statute 
of  quia  emptores  terrarum  {d)^  for  it  is  not 
within  it;  the  copyholder  holding  only  at 
will,  and  taking  no  estate  at  common  law ; — 
no  portion  of  the  tenancy. 

In  many  manors  in  England  a  custom  is 
nidged  as  enabling  the  lord  to  grant  portions 
of  his  waste-lands  by  copy,  with  the  assent  of 
tie  homage  or  of  a  certain  number  of  them. 
And  in  the  case  of  Hughes  v.  Games  {e\ 
such  a  custom  was  admitted  to  be  good ;  and 


(c)  2  RolL  Rep.  336.  per  Ley^  C.  J.  and  see  anit^ 

if)  iSEd.  1.    iVea.3. 

(f)   Scled   Caset  in  Chanc*   Temp.    King.   c.  63. 

Hugka  r.  Garnet*     In  this  case  it  was  admitted  tliat  a 

lordf  by  custom,  may  make  new  grants  of  part  of  the 

manor  to  hold  by  copy ;  and  a  case  was  cited  to  that 

purpose.    LoKJ>  Ch  a  nceli^or  : — In  the  case  citedi  such 

E3 


M  GRANTSw 

a  case  was  also  cited  in  which  it  was  said  to  be 
so  detemiiiied ;  and  Lord  Chancellor  King 
there  seems  to  have  acknowledged  the  validity 
of  such  a  custom  (/)»  but  said  that  the 
questi<m  in  the  case  of  Hughes  v.  Games 
was,  whether  there  was  a  custom  to  do  it 


granto  ware  made  with  consent  of  the  homage;  the 
question  here  iS|  whether  there  be  a  custom  to  do  it 
without  the  homage?  And  that  must  go  to  law,  and  then 
it  will  be  by  them  considered  how  far  a  custom  to  make 
such  grants  without  the  homi^e  be  a  good  custom.  It 
was  said  Lord  Chief  Justice  Pemberton  had  a  copy  in 
this  manor.  See  also  Cos*  Temp.  Finch.  363»  Lad^ 
Wentmorth  etoL  r.  Clay  ei  oL  '  But  note,  it  does  not 
appear  from  the  report  of  the  case,  that  the  ground  to 
be  set  out  by  the  homage,  was  to  be  granted  to  be  held 
by  copy ;  but  it  is  said  that  the  lady  might,  after  such  al- 
lowance by  the  homage,  *'  grant  leases  and  estatea 
thereof  at  her  pleasure,  to  be  enclosed  and  kept  in  se- 
▼eralty,  &c/'  [Custom  for  the  lord  to  grant  leases  of 
the  waste  of  a  manor  without  restriction,  held  bad 
in  point  of  law.  3  Bamew.  Sf  Aid.  153.  Badger  ▼» 
Ford.] 

{/)  And  the  author  has  been  informed,  thatinacase 
which  came  on  in  the  Common  Pleas,  De  Gr^  &  J. 
intimated  an  opinion  that  such  a  custom  might  be  good; 
but  the  case  went  off  on  anodier  ground.  The  custom 
was  alleged  as  withm  the  manor  of  Hampstead  in 
Middlesex.  See  5  Durnf,  and  Eos^,  417.  in  not* 
FMard  t.  Hemmet  etoL. 
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mffiout  the  homage  ?  and  that,  said  his  lord- 
ship, must  go  to  law ;  and  then  it  will  be  for 
the  court  of  law  to  consider  how  far  a  custom      [  ^  1 
to  make  such  grants  without  the  homage  be  a 
good  custom*. 

The  consent  of  the  homage  seems  to  have 
been  necessary  for  the  preservation  of  their 
commonage,  &c.  but  it  should  not  be  for- 
gotten that  the  frank-tenants  might  have  a 
r^ht  of  commonage  in  the  lord's  waste  also. 
The  homage  of  copyholders,  therefore,  (for 
frank-tenants  are  not  of  the  homage  in  the 
copyhold  court)  cannot  bind  the  right  of  the 
tenants  who  hold  not  by  copy.  The  con- 
sent of  the  homage  does  not  seem,  there- 
fore, a  sufficient  ground  on  which  to  rest. 


*  See  3  Bos.  8f  Puller,  346.  Lord  Northxoick  v. 
Stamaay.  [Where  it  was  held,  that  if  there  be  a  cus- 
tom within  a  manor  for  a  lord  to  grant  parcels  of  the 
waste  by  copy  of  court  roll,  premises  granted  in  that 
way  are  weU  described  as  copyhold  premises,  though 
the  date  of  the  grant  be  modem,  and  are  to  be  con- 
sidered 88  much  copyhold  tenements  as  if  they  had 
been  immemorially  holden  by  copy  of  court  roll.]  And 
notey— Custom  for  th^  Lord  to  grant :  it  does  not  notice 
any  assent  of  the  homage. 

E  4 
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The  transcendant  power,  indeed,  of  pap^ 
liament  may  enable  a  person  to  grant  by 
c<^y  {g\  and  such  power  has  been  repeatedly 
conferred  (7^)  \  but  then  such  power,  so  speci- 
fically given,  seems  to  imply  that  the  grants 
would  not  be  otherwise  good. 


JLandsefl- 
cheated^  &c. 


How  the  de- 
misable pro- 
perty may  be 
destroyed. 

[37] 


By  whatever  means  the  lord  accedes  to 
the  copyhold  interest,  whether  in  consequence 
of  escheat,  forfeiture,  descent,  surrender,  <h: 
otherwise  (0^  or  however  the  copyholder 
takes  the  manor  (Jc) ;  yet,  as  lord,  he  may 
regrant  the  premises  by  copy;  unless  he 
change  the  nature  of  the  estate  by  creating 
a  common  law  interest  in  the  lands.  If  he 
make  a  lease  for  years  or  any  other  estate  by 
deed*,  the  demisable  property  of  the  pre- 


{g)  See  2  Durnf.  Sf  East,  415.  in  the  case  of  Recdl 
V.  Jodrdl. 

(A)  35  Hen.  8.  c  13.  37  Hen,  8.  c.  2.  aad  ss  and 
S3  Car.  a.  c.  3.  rehtive  to  Thomburtf  in  GloucetUr^ 
shire,  &c, 

^  (^  1  Roll.  Abr.  498.  Cojpyh.  (B).  4  Cb.  31.  a.  FrentKz 
case.    '  *' 

(Jc)  See' French's  case,  ubi  sup.  &c. 

*  Or  without  deed,  4  Co.  31.  a.  Cro.  Car*  531. 
1  Roll.  Abr.  498.  Copyhold.  (B).  pi.  3.  Lease  for  any 
time  certain  destroys  the  custom.  See  1  RcU.  Abr. 
498.  Copy.  (B).  pi.  3.  and  my  Princ  qf  Convey,  p.  lo. 
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auses  would  be  for  ever  destroyed :  but  if  he 
retain  them  for  any  length  of  time  *  in  hit 
hands,  he  may  grant  them  by  copy  again.  Or 
tf  a  eopyhold  in  fee  escheat  to  the  Idrd,  and 
he  grant  it  to  another  by  copy  for  life,  he 
may  grant  the  reversion  also  by  copy ;  or  grant 


*  Cro.  JESz.  CgQ.  Harrii  v.  /ay.  4  Co.  31.  a 
FrtmXt  case.  Co.  Copyh.  s.  63.  Tr.  141.  Qfugre. 
Il  is  said  if  the  lord  lease  the  copyhold  for  a  year  or  for 
kdf  a  yetn-f  &c.  by  deed,  or  even  by  paroly  the  demisa- 
ble property  is  destroyed ;  because  it  would  be,  during 
that  time,  untndfrom  the  manor.  (See  Cro-  Car.  5*1*) 
Tet,  is  not  the  possession  of  the  lessee  the  possession  of 
the  lord ;  and^  consequently!  may  not  the  copyhold  be 
B^  said  to  be  in  his  demesne  ?  But  it  should  be  re- 
membered that  the  interest  of  the  lessee  is  a  common 
km  interest,  and  not  a  copyhold  interest:  yet  it  is  said 
if  the  lord  kase  at  wU  (Co.  Copyh^  s.  6s.  Tr.  141. 
3  Lam.  108.)  it  will  not  destroy,  the  demisable  quali^, 
tboogh  an  estate  at  will  is  a  common  lam  and  not  a  copy^ 
hold  interest.  Besides,  it  does  not  appear  how  the 
leasing  the  copyhold  for  a  year  can  be  a  severance  from 
the  manor.  It  is  not  like  a  grant  in  fee.  When  the 
copyholder  leases  by  licence,  it  is  no  severance.  It 
should  diereforeseemi  that  the  reascm  is,  that  white  the 
term  (whether  it  be  for  several  yean,  or  for  half  a  year) 
continues,  the  premises  are  not  demisable,  but  that 
when  they  are  only  granted  at  mil  they  are  demssaUef 
as  the  lord  may  determine  his  will  at  anytime. 
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a  new  copy,  on  the  death  of  the  tenant  for 
life(0. 

So,  if  the  interruption  be  wrongful,  as  if 
the  lord  be  disseiaed,  and  the  disseisor  die 
seised,  or  if  the  land  be  recovered  against  the 
lord  by  false  verdict,  or  erroneous  judgment ; 
in  these  cases,  till  the  land  be  recovered  or 
the  judgment  reversed  by  the  lord  of  the 
manor,  the  land  will  not  be  demised  or  de- 
misable;  and  yet,  after  the  land  be  recon- 
tinned,  it  will  be  grantable  again  by  copy; 
for  non  valet  impedimentum  quod  dejure  nan 
sorUtur  ejff^ctum^  et  quod  contra  legem  Jit  pro 
infecto  habetur :  but  if  the  land  so  forfeited 
or  escheated  before  any  new  grant  made  be 
extended  upon  a  statute  or  recognizance  ac- 
knowledged by  the  lord,  or  if  the  wife  of  the 
lord  in  a  writ  of  dower  have  this  land  assigned 
to  her,  although  these  impediments  are  by 
acts  in.  law,  yet,  inasmuch  as  the  interruptions 
are  lawful,  the  lands  can  never  after  be  granted 
by  copy  (m). 

But  if  a  copyhold  escheat,  and  the  lord 


(/)  1  Leon,  56.   Kemp  and  Carter. 
(m)  3  Co.  31 .  a.    4  French's  case. 
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pro  tempore,  who  has  only  a  particular  in- 
terest  in  the  manor,  make  a  tease  for  yean  [  38  ] 
or  other  conunon  law  estate  which  would 
liave  absolutely  destroyed  the  demkable  pro- 
perty of  the  lands,  had  such  lease  or  estate 
been  made  by  a  tenant  in  fee,  yet  such  lord^ 
having  only  the  particular  interest  in  the 
manor,  shall  not,  by  his  own  act^  prejudice 
him  in  remainder  or  reversion:  isnd  there- 
fore, although  he  himself  shall  be  bound  by 
his  own  act,  and  absolutely  precluded  from 
granting  the  premises  again  by  copy,  yet,  on 
the  determination  of  his  estate  in  the  manors 
the  premises  may  be  granted  by  c<^y  again : 
for  the  custom  shall  not  be  destroyed,  as  to 
thoae  in  remamder  (n).  So,  if  the  kii^  lease 
an  escheated  copyhold  by  deed,  the  custom 
Aall  not  be  destroyed;  but,  on  the  expira- 
tion c£  the  lease,  he  may  again  grant  it  by 
copy:   for  the  grant  ol  the  king  shall  not 


(ii)Cn0.  EUm,  459.  QmeMer.Ruikey.  s  Roll.  Abr. 
S71.  Prescripi  (T.)  pl«  1-4.  S.  C.  under  the  name  of 
iZmley  and  Conesby.  2  Hid.  196-7.  Prerogative  ie  Roy 
(6)  pl-  di  4-  CreMfr  and  Airn^,  and  n.  (7)  to  Co.  UU. 
(fi.b.  [But see  3  Barngw.  tf  Aid*  t5J.  Bad/err.  Ford^ 
indjiipr.n.(r)«] 
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enure  to  a  double  intent  as  the  grant  of  n 
subject  may  do  (o). 

Who  mar  w-       And  as  to  the  grant  of  lands  which  were 

gnuittucheft-  ^ 

chMted  lands,  ouce  held  by  copy  and  escheated  to  the  lord, 

we  may  observe  that  it  matters  not  whether 
they  escheated  before  the  accession  of  the 
granting  lord  to  the  manor,  or  within  his 
own  time ;  for  immediately  on  their  escheat- 
ing they  fell  into  the  manor  and  passed 
along  with  it,  and,  consequently,  might  have 
been  granted  again  by  copy  (in  case  their 
demisable  property  was  not  destroyed  by  their 
[  so  ]  being  turned  into  common  law  estates)  by 
any  lord  who  acceded  to  the  manor,  however 
trifling  his  interest,  provided  his  interest  were 
lawful  (jp). 

Again,  if  a  copyholder  accede  to  the  manor^ 
and  his  copyhold  be,  in  consequence,  extin- 


(p)  Cretner  and  Bumettt  ubi  sup.  and  Gilb.  Ten.  304. 

(p)  See  Sir  Wm.  Jones^  449.  Lee  and  Boothfy, 
1  Keb.  730.  SL  C.  Cro.  Car.  521.  S.  C.  4  Co.  31.  h. 
French'BCBMe, 
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gttifihed,   he  may  grant  it  again  by  copy  (q) 

equally  as  the  lord  originally  entitled  to  the 

manor  might  haye  done  in  case  the  copyhold 

had  escheated  or  been  surrendered  to  his  use : 

for  it  matters  not  whether  the  manor  come 

to  tbe  copyholder,  or  the  copyhold  come  to 

the  lord. 

If  the  lord  have  only  a  particular  interest 
in  the  manor,  he  may  grant  by  copy,  though 
the  estate  so  granted  by  him  may  not  only 
continue  longer  than  his  own  estate  in  the 
manor,  but  even  if  the  estate  so  granted  may 
eventoally  not  come  into  possession  during 
the   existence    of  his  own  estate :    thus,    a 
tenant  for  life(r),  in   dower  (^),   or  guar- 
dkn  (t),  and  seemingly  by  the  better  autho- 
rity as  well  as  from  the  reason  of  the  thing, 
a^  lessee  for  years  (u),  may  so  grant  in  rever- 
sion, though  the  grant  may  not  take  efkct 


(jj)  Moore,  1 85.  pL  3^.  Hide  and  Lyon.  4  Co.  31.  b. 
&  C.  Hut.  Ss*      Bkmmerhasset  v.  HumberHon.     &r 
W,  Jone$f  ^x  •  S«  O* 
(r)  Calth.  99- 

(i)  Cfo.  Eliz.  661.  Guy  and  Kay. 
(f)  3  Roll.  Abr.  41  •     GardieHf  (a)  pi.  3*    Shapknd 
and  Ridler,     s  JP.  Wms.  122. 
{ii)SeeGi2(.  Ten.aiH. 
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liand  it  is  not  enough  to  affirm  that  they  are 
held  **  by  copy  of  court  roll,"  without  shew- 
ing also  that  they  are  held  "  at  the  will  of 
the  lord  "(d)  J  for  otherwise  they  may  be  only 
customary  freeholds*. 


of  the  roll,  or  if  he  lose  his  copy,  yet  the  roll  i»  still  a 
sufficient  tide  for  his  copyhold,  and  eren  if  the  roll  be 
also  lost ;  yet  it  seems  that  by  proof  be  can  make  this 
good.  Cttbh.  47,  8.  [And  see  i6  East,  ao8.  Doe  d. 
Bennington  v.  Hall,] 

(d)  Cro.  Car.  339,  Hughes  v.  Harrys.  Carth*  43s. 
Gale  V.  Noble.  Co.  Copyh.  s.  33.  Tr.  p.  58.  Blackst. 
TractSy  Consid.  on  Copyholders,  and  3  Com,  149.  ch.  g. 
Andsee7£a«i, 409.    Brovmr.RaiwUns* 

*  [See  however,  as  to  this,  7  Eastf  399.  Doe  d.  Cook 
V.  DanterSf  where  it  was  held,  that  ihejreehold  of  an 
estate,  parcel  of  a  manor,  and  demisable  only  by  the 
licence  of  the  lord,  passing  by  surrender  and  admit- 
tance, and  to  which  the  tenant  was  admitted  by  the 
description  of  a  customary  tenement,  habendum  to  her 
and  her  heirs,  tenendum  of  the  lord,  by  the  rod,  accord* 
ing  to  the  custom  of  the  manor,  by  the  accustomed 
rent,  suit  of  court,  and  other  services,  is  in  the  lardf 
and  not  in  the  tenant,  though  not  hdden  at  the  will  of 
the  lord:  and  that  such  an  estate  may  weO  pass  under 
the  description  of  copyhold  in  a  will,  or  even  instruc- 
tioBs  for  a  wiU,  without  attestation  or  sigpature,  pro* 
vided  t}iat  neither  be  required  by  the  terms  of  the 
surrender  to  the  use  of  the  will.  See  also.  Hid,  409,* 
Bremt  v.  RatoUns.] 
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.  And  it  is  observed  by  Lord  Coke  (e),  that 
Ihere  is  no  tenant  in  the  law  that  holds  by 
cof  y  but  only  this  kind  of  customary  tenant ; 
for  no  niin,i  says  he,  holds  by  copy  of  a  charter, 
or  by  wffjo{  a  fine }  but  tlus  tenant  holds  by 
cofyy  of  court  roll. 

r 
f 

.  Sixikhi,  they  are  to  be  held  "  at. the  will  -'^•l^ 

^    -       ,    "  _.  _  ^    ,      will  of  the 

of  the  lord,  according  to  the  custom  iff  the  lord,  acooni. 
nuoion"     Under  the  preceding  branch  of  !^tom  of  the 


manor/' 


gar  definition,  we  have  noticed  the  necessity 
of  alleguig  that  the  copyholder  holds  .'*  at 
the  wiD  of  the  lord."    The  copyholder  was,  ^  ^  «<*(• 

'   •"  •    \i  •     t  1  1  .!«     of  thecopy- 

cri^naily,  strictly  and  merdy  a  tenant  at  will,  holder. 
He  was  solely  indebted  to  the  mumficence  of 
his  lord  {or  his  lands ;  and  his  lord  .might 
ham  resamed  them  at  pleasure.  While  the 
tenimt,  howeyer,  conducted  hipiself  faithfully, 
and  fulfilled  his  conditions  and  returns,  he 
was  sufiered  to  continue  in  the  possession  of 
die  estate.  If  in^deed  he  failed  i^  these,  hi9 
interest,  of  consequence,  became  forfeited-  to 
the  larcL  r 


When  the  tenant  died,  his  children,  de-  And  progress 

of  copyholds. 


(f)  Co.  Lit.  57.  b.     Co.  Copyh.  s.  32.  TV.  p.  57- 
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peitdent  upoD  tlioir  itdnftiy  in  ntttio  em- 
[  42  ]  ploys  Sot  iiq^ort^  and  bred  up  Andtr  the 
prataotion  and  ia  tlia  intarait  of  khair  twd^ 
W9te  oftan  paniittad  to  reliia  the  ipot 
whiehfthdr  fiithar  had  cutetwted;  and  aua^ 
ceeded  on  the  conditiona  wader  fvhleh  he 
had  held  them.  This  seemed  reasonaUe 
and  just«  It  was  eonccdted  hard  te  de- 
^e  the  chfidren  df  a  faithftll  tassal,  Of  the 
aeanfty  pittance  thej  might  Map  from  sue- 
eeacfog  him.  This  became,  therefiire,  fi«« 
^uetitfy  {Mclised;  and  in  manjr manoi^  thiff 
x^NOidd  into  custom.  The  eommon  hnw, 
always  friendly  to  freedom,  countenanced' 
afery  measmfo  which  fbroured  it,  Mtd  whidi 
ttSMicd  to  make  the  tenant  less  dependent 
on  his  lord.  The  conditiona  mt  which  the 
yofult  held  his  copyhdd^  became  in  time 
fixed  in  their  nature,  though  periiaps  nofc 
always  so  in  their  duration  and  extent ;  and 
it  thenoe  became  usual  to  grant  such  aa 
interest  to  the  tenant  and  his  hein,  yet 
subject  to  the  right  of  resumption  by  die 
lord.  The  tenant,  notwithstanding  such  de- 
scendible estate,  was  still,  therefore,  said  to 
hold  at  the  lord's  will;  and  his  heu*  was 
necessitated  to  be  regularly  admitted  to 
the  tanaiicy.    He  acknowledged  the  gift,  and 
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gratcfiil  fo  the  ictiemd  munfieence  of 
ikt^  losrd.  H0  aecepled  tbe  seUti  and  p«d 
liiigM.  Skouid  «3ie  laid,  iiidedl,  b«re  reu 
qidtel  lA  auvlKtaiit  fiM^  the  h^  woidd 
Inmm  faeM  dianherilid  ^  hut  Ah  the  kw  it 
Uigth  fiiewumJj  mdooidbied  hhi  dimittcb 
fritUs  tbe  lttdt9  ef  juatiee,  aad  regohted 
^btm  bf  the  mdae  ef  Ae  hmdB  to  whidi 
the  heir  ottghi  ef  r%ht  te  raeeeed.  M  file 
traant  held  only  at  will,  at  least  in  the  coii^ 
aideratioa  of  lat^,  he  could  not  transfer  hia 
ialeiMlto  aowther)  at themost,  he  eoidd  only  [  43  1 
itiiifiiih  hii  tfVffei  vigfat  to  the  premiaea. 
He  tfaaRfnre  fetuned  them  ta  hia  hvd. 
Wh0n  4  eapj^MMei^  vnAsti  fo  tMnafet  hn 
eatata^  W  aoannufliGated*  thaae  wnfaea  te 
the  imd^  irhe  oftm  ennqilied  with  faia  re- 
qoea^  9mA  aooepted  his  reaignaiion  under 
cwfidence  to  r^rant  the  estate  to  the  per- 
son he  waa  desirous  should  succeed  hhn  (/*). 
This  abo  beeoning  neie  fre^ient,  and  the 

every  day  relaxing  between  the 


->■  ^  I » >  J 


(/>  h  aarijr  times  flndwddB  were  freqosmly  a» 
tnottCned.  Vide  MatL  Fmi.  ifigi  No.  C.  JMs/. 
&r.  An^ktu  b.  3. c.  4.  p.  sjo.  ndtymf.  F^P.  o.^ 
f.  i.  pL  f  3S.     Fite.  Air.  Prmfcripi.  pi.  sg* 
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lord  and  his  tenant,  the  returns  and  dutie» 
becoming  more  fixed  and  certain,  and  the 
advantages  of  alienation  perpetually  present^- 
ing  themselves,  the  law  countenaneed  the 
iM»ge,.  and  often  enforced  its  complianee. 
Still,  however,  a  regular  resignation  or  sur- 
render, by  the  old  tenimt,  ;and  e  r^;uhtr 
acceptance  .or  admission  of  the  new  were 
requisite.  And  this  form  must  to  this  day 
be  adhered  to(^). 

« 
Thus  has  the  law  supported  and  strength* 
ened  the  estate  of  the  tenant,  though  it  still 
r^ards  him  as  holding  at  the  will  of  the  lord. 
But  the  tenant  has  long  ceased  to  be  sub- 
ject to  his  caprice.  The  ff^Bt.  indeed  by 
the  lord  is  solely  dependent  on  his .  opticm* 
The  lord  cannot  be  compelled  to  grant  (Ji)i 


.  {g)  Watk,  No.  Ixvi.  to^^;  Ten.  p.  407^4 
Qi)  j\£oor^,  *j9i.  JLord Greta's  CBMe.  fVxitk^V^haad. 
toGM.  Ten.  4.13. 

But  a  custom  for  a  tenant  for  life  to  name  his  8uc« 
cessor  is  good^  for  this  is  a  quasi  fee*  1  Rd.  Abr. 
5$0.  Cuitome$(E.)  pi.  18.  and  (H)  pL  1.  RaulesBXid 
Maton.  a  Brcfaml.  85.  194.  S.  C.  No^'s  Rqf.  3*  8*  C. 
cited*  1  RM.  Rep.  48.  CrM  and  fimr»  cited- 
Nai/.  3.  S.  C.  .and  see  Noy.  9.    4  Lean.  938.    BalTs 
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for  this  were  to  deprive  him  of  the  owner-  [  44  ] 
slop  of  his  property.  The  lord  can  be  no 
msre  obliged  to  grant  a  portion  of  his  de- 
mesaes  to  another^  than  to  convey  the  manor 
Itself  to  a  stranger.  He  may  do  either  if  he 
pleases;  but  he  is  not  compellable  to  grant 
stall. 

Ify  however,  he  chooses  to  grant  a  portion 
of-  his- demesnes  to  a  person  to  be  held  by 
eepy,  his  election  is  made.  *  From  the  very 
time  of  the  grant,  and  in  consequence  of 
the  very  act,  the  copyholder  ceases  to  be  a 
mere- tenant  at  the  will  of  his  lord  :  he  is  no 
longer  sulgect  to  •  his  caprice.  The  lord  has 
gnaited  -  him  his  estate,  and  •  the  law  -  has 
esteftlished  it.  The  absolute  control  of  the 
lord  has  fled,  and  the  tenant  is  in  by  the 
custom.  «  Hence  he  is  no  longer  said  to  Thecopy- 
hold. merely  «  at  the  will  of  the  lord,*'  but  ^^Scoiom. 
"  at  the  -will  of  the  lord  according  to  the 


cue.  Precedm  Ckanc.  3.  Devenish  v,  Baines,  and  see 
a  JJsnif.  4*  ^Bol/,  746.  Mardiner  v.  EllidtL  See  post 
c&.  7.  of  Fines.     Cohe^  C.  J.  thought  that  a  copy- 

hoJder  €*ouId  -not  nominate  part  to   one  and  part  to 

anotber.     See  2  Brtmnl.  199.  *  ' 

^3 
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custom  qf  the  mamrJ"^  But  tliougli  tlfe 
copyholdw'B  intereit  is  thiu  ertiUished,  he 
n  still  oonmdfrody  as  ta  many  pttrpotesi  ai  li 
tenant  at  will }  though  that  will  be  dicom* 
flcrihed  and  cantroUed  by  die  <wtom#  The 
freehold  of  the  premises  remains  in  die 
[  45  ]  lord  (J) }  and  the  possession  of  the  eopy<- 
holder  is  regarded  9A  the  lord's  possession^ 
and  shall^  consequently,  cause  a  possesHo 
fraim  in  him(Ar)«  While^  how6?er»  the 
tenant  renders  his  services  and  doei  no  act 
which  may  amount  to  a  forfeiture  of  hia 
tenancyj  he  cannot  be  deprived  by  the  lord 
of  his  interest  in  the  lands*  The  lord  eaor 
not  rescind  his  estate}  he  cannot  deter- 
mine his  will :  and  if  the  tenant  has  a  trans- 
missible interests  he  is  compdlahle  to  ad* 
mit  the  hev  or  other  person  entitled  by 
law.  Should  the  lord  presume  to  remove 
him  from  his  lands,  or  evim  to  enter  on  them» 
the  tenant   may  have    his  action  of  tres^ 


(t)  LkU  8.81.    And  see  3  Burr.  it}73«    SUfhimot 

r.um. 

(k)  Watk.  en  Dcic.  cu  s«  !•  p«  £!• 


to  the  msBBuie  of  iiis  ofttice*» 
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)(  aocording 


(I)  See  Co.lM.  6o.  b.  A  ftt  si  Jde.  c.  i5« 

^)heOdk  Tim.  3^9. 

•  [Niillifer  caa  tbe  bird  a«  »  te  topykohtar'H  hodi 
Ar  the  gveal  prqudice   thai  bie  wpuid  do  to  th« 
€op|rlic»lder^«  estate.      Gt2(«  Ten.  327.  and  aee  1  Roll. 
Akr*  ix)6.     iS^  WUUamJantij  343.  Player  y.  RoberiSf 
and  1   A    ITflM.  408.    Aad  in  Boume  t.   Tbylb^, 
loJiM,  xft<^  h 'Rpaa  aeeoiritiigly  beldi  dial  iba  lord  of 
a  manor,  as  aacli,  has  no  rigfat,  wiAout  0  q^eokd  ouf* 
torn,  to  enter  upon  the  copyholds  withm  his  manor, 
wider  wfakli  there  are  mines  and  veins  of  ooal,  in 
order  to  bore  for  and  work  the  same:  and  that  the 
copyholder  majr  inahrtaift  trespass  agriast  hhn  for  so 
iiing.    Hence  it  shdidd  seem  that  tkelord  irf  o  aaiot 
maj  ke  in  the  sam6  sitoalion  with  respect  to  mines  a* 
with  reelect  to  trees^  that  Is,  the  propetty  ttifty  be  in 
htm,  but  at  the  same  time  he  cannot  enter  nhA  take  it 
TrithoQt  consent;  which  most  be  acqvdrtd  by  pnf^ 
diase  or  otherwise.  See  17  Ve$.  ^t.    Andif  apeiMO 
attempts,  at  eren  threatens  to  bred^  up  mines  having 
no  right  So  to  do,  that  is  a  reason  fot  coming  into 
Chancery  to    hare  an  mjancdon.     Per  die  LdnO 
CRAVCEJLi.ott,  in  Oibson  ▼.  Smith,  Paseh.  1741.  Bar* 
mrd.  Chanc.  Jtep.  497.    And  accordingly,  in  Orey 
▼.  the  Duia  of  Northumhertand^  an  injunction  was 
granted  against  a  lord  preparing  to  open  a  mine. 
13  Fee,  236.      But  a  distinctioii  was  recognised  be- 
tween opening  a  mine  and  working  one  already  opened : 
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Immediately  on  the  grant  being  made^  the 
tenant   is   in   by  the   custom.     Hence  the 
estate  of  the  lord  need  not  be  commensu- 
rate with  that  of  the  tenant;  the  former  is 
not  merely  derived  from  the  latter.     Hence 
a  tenant  at  will  of  the  manor  may  grant  a 
copyhold  to  a  stranger  in  fee  (n).    The  copy- 
holder shall  be  in  by  the  custom,  and  para- 
mount the   interest  of  the   granting  lord. 
And  his         Hence  the  estate  so  granted  to  be  held  by 
nof  u\ub-     copy  B^^  ^ot  ^  subject  to  his  charges  or 
&S^.  incumbrances  (o). 


and  such  mjunction  will  not  be  continued  beyond 
a  ]::ea8onablo  time  for  bringing  the  matter  to  trial. 
I J  Ibid.  281.  Andy  with  regard  to  the  opening  and 
working  ,of  mines  by  the  lord  of  a  maaory  it  has  fur- 
ther  been  held,  that  a  custom  for  him  and  his  tenants 
sinking  pits  for  collieries  in  the  freehold  lands  to  lay 
an^  continue  the  rubbish,  materials,  &c.  on  the  lands  of 
the  customary  tenants  near  the  pits,  is  void,  as  being  un- 
reasonable and  arbitrary,  and  tending  to  defeat  the 
copyholder  of  the  whole  profits  of  his  land,  and  to  de- 
stroy his  estate.  See  2  Stra.  IS34.  and  1  IVib.  63. 
Wilkes  V.  Broadbetit.  With  respect  to  the  lord's  power 
as  to  trees,  see  Gilb.  Ten.  238.  and  seq.  fFatk.  Ed.  and 
the  authorities  there  cited,  and  infr,  p.  332.] 

(«)  4  Co.  23.  b.    6  Co.  60.  b.   . 

(o)  bee  8  Co^  Gj.    Swaynes  case. 
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If  a  copyhold  escheat,  and  the  lord  grant 
ft  rent-chai]ge  or  acknowledge  a  statute^  and 
then  regrant  the  copyhold,  the  rent  or  statute 
wiU  not  afBbct  the  copyhold ;  but  the  tenant 
shall  be'in  paramount  the  chai^  (p).  If,  in-  [  45] 
deed,  the  manor  had  been  actually  extended 
on  the  statute,  the  lands  would  be  bound  (q) ; 
but  in  that  case  they  would  be  no  longer 
grsntable  by  copy. 

The  copyholder,  therefore,  being  in  by  the  JlS'lKr*^' 
custom,' shall  not  be  prejudiced  by  the  acts  •ctt. 
of  the  lord.  If  the  lord,  therefore,  convey 
the 'freehold  of  the  lands  so  held  by  copy 
tea  8taranger(r),  or  lease  them  to  a  stranger 
for  years  (s),  the  copyhold  shall  not  be  ex- 
tingu^Jked.  If,  mdeed/  the  lessee  assign  over 
to  the  copyholder,  his  copyhold  interest  would 
be  destroyed ;  but  then  this  would  be  in 
consequence  of  his  own  act  (t\  and  not  im- 


(p)  See  GiU.^  Ten.  203.  and  Watk.   No.  Ixuvi. 

P-430- 
(9)  Co.  Copyh.  8.  6a.  Tr.  141.     Sec   Sari/fe,  71- 

pL  146. 
{r)  4  Co,  S4.  b.  Murrd  and  Smithy  &c. 
(s)  3  Co,  16.  b.  Lane's  case.    2  Leon,  soc^    Beat 
mi  Lamgley,     4  Leon.  230.  S.  C. 
(0  Lane's  case,   ubi  sup. 
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mediately  in  coiiieqiieiiee  of  the  wt  of  his 


The  next  thing  to  be  imaiikedt  with 
^ct  to  ^'  the  cutom  of  the  manor/'  k,  dbe 
estate  which  such  euiteni  prenribes. 

What  estate        When  B  copyhold  eaoheatSf  the  lard  iSf  a* 
g!^tod.         ^^  ^^^^  ak-eady  observed,  under  no  oUi^pa* 

tion  to  regrant  it  by  copy:  he  may  keep 
it  himself;  or  abaolataly  destroy  its  demis- 
able properties^  by  turning  the  preuttees 
into  fraQk>fee.  Yet  if  he  ehoosts  to  gtaiit 
it  again  by  copy,  Ua  control  over  it  is  no 
more  during  the  existence  of  the  gnnt*  On 
the  grant  beii^  nude,  the  custom  of  the 
manor  immediately  tikes  eftct,   and  pre- 


scribes its  extent  with  respect  to  the 
[  47  ]  of  the  tenant.  The  lord  cannot  exoeed  the 
limits  prescribed  by  the  custom ;  be  may 
giant  for  a  less,  but  he  cannot  grant  for  a 
greater  estate  (u).  If  the  custom  warrants 
him  to  grant  in  fee-simple,  he  may  grant 
any  other  estate,  since  all  others  are  in- 
cluded in  a  fee  (w) ;   he  may  grant  te  a 


(u)  See  Co.  Copiah.  8.  4] .     Tr*  p.  QO, 

{tv)  4  Co.  23.  a.  Bullock  and  DiUey.  Co.  LU,  59.  b* 
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pemm  and  the  betrs  of  his  bodji  with  re- 
aainden  over  (s).  If  the  custom  authorises 
him  to  grant  for  three  livei^  he  bmj  gnmt 
for  one  ;  or  to  one  for  the  lives  of  three  (^); 
or  he  may  gnnt  ftr  years  {z).  If  he  may 
grant  an  abeofaite  estate,  he  may  grant  a  con- 
ditional one*.  If  the  custom  be  to  grant 
in  iee»  ^  €aid  not  oAerwi^j*  a  less  estate 
may  be  equally  granted,  though  a  less  estate 
lias  never  granted  befiire;  for  the  words, 
^  and  not  oAeroMe^^  would  be  of  no  avail; 
such  a  TCStrictife  dause  would  not  be  good(6). 


(x)  See  £s&elaad  JMUry,  vtiiuf.    Cro.  EHx.  373. 
SimImM    and   BMnus.  Ifatk.  No.  luiau    GiU.  T€n. 

(jf)  a  LtL  Baym*  994.  Smartie  and  Pofkallam. 
Ikevards^  non^Uiier  must  be  meant  only  cftiesx- 
tent  of  the  custcmj  sod  not  that  the  lord  is  confined  to 
iieJormaUly  of  a  grsnt  for  three  lives  only.  Custom 
to  grut  for  one  life ;  grant  to  two  jowtly  not  good. 
Per  Fenmr  sod  T^ham^  oktery  ia  Oranener  v.  Broek 
et  oL  Poph.  35*  and  see  Lord  Raym.  997.  Arg,  (ted 
putrtn) 

{t)  4  Co.  93.  a.     Co.  £cf.  5a.  b. 

*  Cro.  £&.  323.  Dowu  V.  Hopkins.  4  Cs.  39.  b. 

(i)  Stanton  and  Barnes^  uii  tvp*    a  LordRaym,  994. 
Smartk  and  Pcnhalhuf. 
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So  the  lord  may  grant  in  remainder  cy 
reversion,  though  he  have  only  a  particular 
interest  in  the  manor  (c). 

The  usual  ser-      Seventhly ,  the  copyhold  must  be  granted 

vices  and  re-  •^ '  ^^  o 

turns  must  be  "  tmder  the  usual  services  and  returns.'^ 

reserved. 

It  was  said,  by  Ley^  C.  J.  in  the  case  of 
Smith  v.  Reynard  (d)f  that  when  copyhold 
lands  come  into  the  hands  of  the  lord  by 
escheat  or  forfeiture,  the  ,  lord  may  grant 
those  lands  by  copy  rendering  (or  resenring) 
a  greater  rent.  But  Sir  Edward  Coke  lays 
it  down  in  express  terms  (e),  that  the  most 
trivial  variation  must  not  be  made  from  the 
ancient .  services,  else  the  heir  may  avoid 
the  grant :  nay  if  the  ancient  rent  were 
expressly  reserved  in  gold,  and,  on  the  new 
grant,  it  be  reserved  in  silver,  it  would  be 
fatal ;  or  if  two  copyholds  escheat,  the  one 
usually  demised  at  twenty  shillings  rent,  and 
the  other  at  ten,  and  the  lord  grant  them 


(c)  AntCj  p.  39.    Though  it  has  been  said  that  such 
a  lord  cannot  grant  in  parcels.    See  antep  p.  35.  n.  (»> 

(d)  3  Roll.  Rep,  336. 

(e)  Co.  Copyk.  s.  41.  and  see  Cro.  Eliz,  699.  700. 
Harrisand  Jaysy  -dndposl,  ch.  6.  p.  381-3. 
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bothy  rendering  thirty  shillings,  it  would  not 
be  good.  And  this  doctrine  of  Lord  Coke's 
is  adopted  in  its  fuUest  extent  by  Mr.  Jus- 
tice Bbdcstone  (^f) ;  and  also  by  the  late 
Chief  Baron  Gilbert  (jg\  who  reasons  that  as 
thore  is  nothing  but  custom  to  warrant  the 
grant  hj  copy,  so  it  ought  to  be  strictly  pur- 
sued  as  to  the  estates,  customs,  services,  and 
tenure,  else  it  is  not  the  estate  that  was  de- 
mised  before ;  and  though  he  conceived  that 
if  there  were  a  copyhold  in  fee,  the  lord 
might  release  part  of  the  services  and  not  do 
any  prejudice  to  the  copyholder's  estate,*  (for 
there  woi^d  then  be  an  estate  in  being  which 
would  appeiur  to  have  been  the  old  estate,)  [  49  ] 
yet,  when  the  lord  grants  a  new  estate  by 

■ 

copy,  since  it  is  an  estate  against  common 
right  and  warranted  only  by  custom,  such 
custom  must  be  strictly  pursued  in  order  to 
bind  the  heir. 


(/)  8  Ccmm.  370.  di.  aa. 

(g)  Ten.  198. 

*  See  HU.  7  Edw^  4.  Q5.  a.  pi.  3a.  If  the  loid  rtt- 
lease  his  aeigniory  in  part  of  the  tenancy,  all  the  seig- 
niory by  his  own  act  is  gone.    See  6  Co.  i.  b. 
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Fomt  qfa  Grani. 

IF  the  grant  be  out  pf  court  let  »iiiem^ 
nuidum  be  tbns  made  :^^ 

Mmof^  -iBk  it  rbmxmkked  that  mi  tUe^ 
Fairhurst.  /the  day  of  in  the 

year  of  our  Lord,  ftc.  I,  Afr  Earl  of  B«  Jlord 
of  the  manor  of  Fairhurst  aforesaidt  Havm 
granted  unto  C  i).  of  &c«  and  hia  heira  alc 
that  roeawagia  &c«  aitoatOi  &&  and  wkhift, 
and  parcel  o^  dia  laid  manor^  which  were 
heretofore  in  die  posaaBuni  ot  A.  &  and 
held  by  him  of  the  aamo  manor  1^  copy  of 
court  roU»  &c»  and  on  his  deceaae  eicheated 
for  want  of  hdn;  amd  that  I  hsire  also  g^vea 
unto  the  nid  C.  D.  sewn  thereof  by  the  rod; 
TO  HOLD  to  bins  the  aaid  CD.  and  hia 
heirs,  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according,  &c.  by  the  same  rents,  cus- 
toms, and  services,  as  the  same  messmge» 
&c«  have  been  heretofore  held.  And  that 
the  said  C.  D.  gave  for  a  ime  laol  but  hia 
fealty  was  respited. 
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If  in  courts  say, — 

Also  at  thi»  €0UKT  tlie  lord  of  the  saud 
manoTy  by  bis  said  steward,  granted  unto 
CL  D«  ALL,  &c.  And  the  said  C«  D*  being 
pieseat  in  court  in  bis  proper  person,  prayed 
mm  of  the  said,  &c.  whereupon  the  lord 
by  his  aUA  atnfird  gcaated  seisin  thereof  by 
the  rod,  ftc. 


CHAP-  III. 


OF  SURRENDERS. 

[  60  ]      A  COPYHOLDER  being  in  consideration  of 
Natitft  o£       ig^  j,mj  a  tenant  at  will,  he  had  no  interest 

which  he  could  transfer  to  another ;  he  could 
only  relinquish  his  own  right  to  the  pre- 
mises. When  he  was,  therefore,  desirous 
that  another  should  succeed  him  in  the  te- 
nancy, he  surrendered  or  returned  the  pos- 
session to  the  lord,  under  confidence  that 
he  would  regrant  the  premises  to  the  person 
he  himself  should  designate*.     If  the  lord 


*  Bract,  lib.  4.  Tr.  i.  c.  28.  s.  5.  fol.  209.  a.  Trew, 
weiver  eel  et  dit  que  Fusage  fuit  tiel,  et  que  les  fraunk 
tz  poiet  vendr  lour  terres,  et  quant  ilz  vendr  &c..  Us 
xiend  "en  court  et  rend  al  oeps  cesty  que  serra  f^ee^ 
et  les  ballet  ^erra  exec,  Sfc.  Fitxh.  Abr.  Pretcript, 
pi,  29.  cites  P.  13  Ed.  3.     Note.    T)xef^jTan1c-tenants 
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accepted  such  resignation  under  such  confi« 
deuce  the  Court  of  Chancery  enforced  the 
trust.  This  power,  thus  assumed  by  the 
courts  of  Equity,  seems  coeval  with  the  in- 
troduction of  uses  with  respect  to  freeholds. 
Though  seemingly  new  in  the  time  of  Edward 
the  Fomrth,  it  was  generally  acquiesced  in,  as 
it  opened  the  way  for  the  alienation  of  copy- 
hold as  well  as  of  freehold  estates ;  and  the 
connection  between  the  lord  and  teotot  every 
day  relaxing,  and  the  returns  and  duties  be- 
coming more  certain  and  fixed,  the  law  coun- 
tenanced the  usage  (K). 

Before  the  statute  of  quia  emptores  terra- 
rum  this  was  an  usual  mode  of  conveying  free- 
hold estates.     Many  instances  remain  of  their      [  ^^  ] 
being  so  transferred,  even  through  the  medium 
of  the  king  (i). 


were  staled  to  hold  in  villeinage;  t.  e.  their  pertons 
were  Jree^  but  their  tenure  was  base.  See  ante^  p.  7. 
The  word  feoffse  shews  that  the  custom  of  enfeqfing 
was  usual  at  that  time  (13  Ed.  3.) 

(A)  See  Walk.  GUb.  Ten.^0%.  No.  Izvi.  410.  No.  Ixix. 
and  s  m.  Comrn.  3G6,  ch.  23. 

(i)  Mad.  Bar.  Angl.  b.  3.  c.  4.  p.  330.  (&)•  Mad. 
Form.  An^.  No.  c.  Watk.  No.  Ixvi.  to  GUh.  Ten. 
408.  and  lee  Dalrymp.  F.  P.  ch.  6.  ■.  1.  and  ante, 
^  ^'  P-  [43]. 
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Copyholds  being  stiU  considered  in  law 
•atotes  at  will,  they  can  only  be  thu8  transferredL 
A  surrender  or  resigoatiim  must  be  made  by 
the  tenant  to  the  lord,  and  a  new  grant  must 
be  made  to  the  person  who  wishes  to  sueoeed 
him  (k). 

This  mode,  indeed,  is  now  considered  as  a 
form  (0 ;  but  even  as  a  form,  it  is,  generally 
speaking,  indispensable.  A  copyhold  caanol 
properly  be  transferred  by  any  other  assurance ; 
no  fooffinent  or  grant  will  haye  that  operatiem 
If  I  would  exchange  a  copyhold  estate  with 
another,  I  cannot  do  it  by  an  ordinary  deed 
of  exchange  at  the  common  law,  but  we  must 
surrender  to  each  others'  use,  and  the  lord  will 
adfbit  us  aecordingly«  If  I  would  devise  a 
copyhold,  I  must  surrender  it  to  the  use  of 
my  last  will  and  testament  (*)  {  and  in  my 
will  I  must  declare  my  intentions,  and  name 
a  devisee,  who  will  then  be  entitled  to  ad- 
mission (m). 


(k)  Watt.  GUb.  Ten.  No.  Ixvi.  and  Ixix.  4  Co.  d ft.  a. 
(f)  See  Watk,  GUb,  Ten.  No.  Ixx. 
(*)  [But  by  8t.  ss  Creo.  3.  c.  19^.  iuch  lurrender  ia 
now  rendered  lumecewSr^.] 
{m\  t  BL  Comm.  367.  ch.  92. 
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The  power  of  atienation  in  the  copyholder 
0  BOW,  however,  so  established,  that  the  lord 
18  compellable,  not  only  by  subposna  in  equity, 
but  by  mandamus  at  law,  to  admit  the  person      [  69  ] 
nominated  by  the  former  tenant  (n). 

Hie  manner  in  which  a  copyhold  is  sur-  Howmadt. 
rendered,  is  this :  the  tenant,  either  in  pers(m 
or  by  attorney,  yields  or  returns  the  seisin  or 
posKSBioii  of  the  premises  to  the  lord,  or  hia 
steward,  or  to  certain  tenants,  according  aa 
the  cQstcmi  is,  by  re-deKvering  or  returning 
&e  symbol  of  seisin  by  which  he  was  ad* 
mitted  (o),  as  a  relinquishment  of  the  premises 
as  to  himself ;  and,  if  it  be  not  intended  for 
the  immediate  benefit  of  the  lord,  at  the  same 
time  des^nating  the  person  who  is  to  be  instil 
tuted  into  the  tenancy.  It  is  thus  entered  on 
tbe  roll : 


{n)  [Tbe  lord  cannot  help  receiring  the  surrender. 
Per  tbe  Lord  CHANCBLLORy  in  Williams  v.  Ld.  Lent* 
daky  3  Fa,  753.  and  vide  in/r.  p.  93.  and  chap.  6.  Of 
Admissioa.  But  by  special  custom  the' sole  right  ot 
preparmg  sach  surrender  may  belong  to  the  steward  or 
his  deputy.     See  3  Barnes.  S^  Aid.  550.    Thi  King  t. 

(o)  Past,  f  fa.  6.  Of  Admission. 
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Eiitry  of  in  "  At  this  court  Came  I.  S.  one  of  the  copy- 

the  roll.  .  *• 

hold  or  customary  tenants  of  this  manor,  and 
surrendered  into  the  hands  of  the  lord  by  the 
rod,'*  (or  other  customary  symbol,  as  the  usage 
may  be,)  **  and  acceptance  of  the  said  steward, 
according  to  the  custom  of  the  said  manor^ 
all  that  copyhold  messuage,  &c.  now  in  the 
occupation  of,  &c.  and  of  which  he  the 
said  I.  S.  at  the  time  of  making  the  sur- 
render, was  seised  in  fee  {p\  at  the  will 
of  the  lord,  according  to  the  custom  of 
[  53  ]  this  manor;  [and  all  other  his  copyhold  or 
customary  tenements  whatsoever,  holden  of 
the  manor  aforesaid:]   and    all    his  estate, 


(p)  Though  a  surrender  paases  only  that  estate 
which  the  copyholder  has  in  himself  and  may  lawfully 
pass,  yet,  if  the  uses  to  which  the  surrender  is  made,  are 
more  extensive  than  such  estate,  and  the  lord  admits  the 
surrenderee  according  to  the  uses  declared,  the  admit- 
tance may  operate  as  a  new  grant.  [ Vid.  supr.  p.  24] 
It  is,  therefore,  advisable  to  express  the  estate  which 
the  surrenderor  has  in  the  premises  in  order  to  prevent 
an  imposition  or  error.  For  should  the  expressed  estate 
not  be  commensurate  with  the  uses  declared,  the  mat- 
ter would  be  apparent. 

See  Walk.  Gilb.  Ten.  *2ss,  357. 451-3.  No.  cxix.  cxx, 
4  Leon.  88.     Ca.  186.  "i  Freem,  346. 
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right,  title,  interest,  use,  trust,  benefit,  claim, 
and  demand  (q)  of,  in,  to,  or  out  of,  the 
wne  or  any  part  thereof,  to  the  use  and 
behoof  oft  SfC. 

A  surrender,  therefore,  may  be  thus  de-«  Defined 
fined :  *^  the  yielding,  up  of  an  estate  by  the 
tenant  to  the  lord,  either  as  a  relinquishment 
or  resignation  of  such  estate,  or  as  the  mean 
of  conveying  or  transferring  it  to  another." 

First  then,  it  is  *^  the  yielding  up  of  an 
estate/' 


{q)  It  IS  often  proper  to  insert  the  words  **  all  the  r  t 

estate,  nght.  Sec!*  as  they  may  operate  as  a  grant  onr^  ^* 

l^u€  of  ike  righty  when  the  tenant  has,  in  realit;y,,ffa^  | 

a  right  to  or  an  equily  in  the  premises.  See^  p  .  Fern, 
16.  $pmdlar  and  Wilford,  and  post.  p.  61.  But  q^.  of 
this,  as  it  is  neither  under  seal  nor  stamped.  And  a 
right  or  equity  of  any  kind  should,  at  law,  be  released 
by  deed.  And  though  a  court  of  equity  might  deem 
signing  suffident,  yet  may  i$  not  be  subject  to  a  stamp 
duty  i  See  post,  as  to  the  surrender  of  a  rent,  and 
q^.  whether  Sjdndlar  v.  Wilford  was  not  on  surrender^ 
which  were  made  before  the  Statute  of  Frauds  ?  But 
note,  that  interests  in  copyhold  property  are  excepted 
in  the  stat.  sect.  3.  But  trusts  must  be  granted  or 
assigned  by  writing.  8.9. 
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What  ihdi  Thb  must  be  apparent  from  what  has  been 

■mount  to  a  ** 

iumnder.       already  observed ;  but  we  flhaii  here  inquire 

into  what  the  law  considers  as  amounting  ix^ 
the  yielding  up,  or  surrendering  of  a  eopy^ 
hold :  and  such  yielding  up  or  surrendering 
of  a  copyhold  may  be  either  by  express  wwda 
or  by  implication  of  law. 

Sir  Edward  Coke  affirms  that  the  word 
surrender  is  vocabuhtm  artis ;  and  therefore, 
where  a  surrender  is  needful,  if  this  one 
word  be  wanting,  all  other  words  used  in 
[  54  ]  ordinary  conveyances,  says  he,  are  ineffec- 
tual and  insufficient  to  convey  any  copyhold 
estate ;  for  if  a  copyholder  come  into  court, 
and  offer  to  pass  his  copyhold  by  word  of 
grant,  of  gift,  of  bargain  and  sale,  or  such 
liha^c  I  doubt  he  will  fail  of  his  purpose :  for 
as  he  is  tied  to  a  singular  form  of  assurance, 
so  is  he  restrained  to  peculiar  words  in  his 
assurance  (r)« 

Yet  he  tells  us,  in  the  same  section,  that  a 
surrender  (where,  by  a  subsequent  admissimi, 
the  grant  is  to  receive  its  perfection  and  con- 


(r)  Copi/h,  i,  3g. 
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finnatioii)  is  ndier  s  Bumifestiiig  of  the 
gm&tor's  intentioii^  than  the  passiiig  away 
any  interest  in  die  poiaeflskm.  Aad  it  shoidd 
seenii  fimn  other  booka,  that  any  words  ma* 
aifiBathig  such  intentioOi  will  operate  as  a 
amnnder,  provided  it  be  not  pregndicial  to 
the  i%hts  of  third  persona  {$). 

There  is,  indeed,  much  obscurity,  and 
seemmgly,  inconsistency  in  the  books  with 
reqieet  to  this  aobject ;  though  there  are  se- 
veral diattnctioafi  laid  down  which  seem  to 
have  been  relied  on,  that  should  not  here  be 
forgotten.  When  the  lands  are  to  pass  for 
the  lord's  immediate  benefit,  *'  a  small  mat* 
ter  wffl  suffice  to  throw  them  into  his^ 
hands  C<);''  but  the  law  will  be  more  striet, 
and  insist  mare  strongly  on  the  compliance 
with  fmrm,  vriiere  the  surrender,  if  well  madOi 
will  be  the  mean  of  conveyance  to  a  stmnger ; 
and,  lastly,  it  vnll  net  dispense  with  a  particlo  [  66  ] 
of  the  form,  where  it  is  to  operate  to  the  de- 
stniction  of  a  third  person's  right. 


(«)  GUb.  Ten.  95s*  31 1»  Sir  Thomas  Jtmeis  Rep.  149^ 
Xnizim  ▼.  Talmash. 
(i)  s  Shofw*  Rep»  131.    Zinxon  v.  Talmash, 
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Ab  to  thie  first  and  second  casest  it  has 
been  held,  that  if  the  copyholder  use  the 
words  '^  bargain  and  seU^*  instead  of  *'  sur- 
render "  it  will  be  su£Bicient  to  extinguish  his 
copyhold  for  the  benefit  of  the  lord  (u) ;  but 
that  those  words  j¥iU  not  operate  as  a  sur- 
render so  as  to  benefit  a  stranger ;  for  in  that 
case  the  heir  of  the  copyholder  may  avoid 
it(w). 

When  the  interest  of  third  persons  is  af- 
fected, the  surrenderee  is,  with  more  pro- 
priety, restricted  to  the  prescribed  terms. 
Thus  on  a  grant  for  lives  successive^  with  a 
custom  for  the  first  taker  to  destroy  the  whole 
estate  by  surrendering  into  the  lord's  hands ; 
if  the  first  taker  join  with  the  lord  in  levying 
ajine  of  the  lands  to  the  use  of  others,  the 
fine  shall  not  operate  as  a  surrender  so  as  to 
satisfy  the  custom  and  defeat  the  limitations 
over  to  the  other  lives  (.r). 


(u)  Hutton^    65.      Bletnmerhasset   v.    Humbentone. 

Sir  W.  Jones  s  Rep,  41,  S.  C. 

(ttf)  Cdth.si'     SeeCo.Copt/h.ubigup, 

{«)  2  Sh<ru3.  Rep.  130.  Zinzon  ▼.  Talmash*  Sir  T.  Jona, 

143.  S.  C.     1  Freem.  263.  S.  C. 
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* 

In  instances,  however,  where  the  rights 
of  other  persons  are  not  prejudiced,  it  should 
seem  the  better  opinion,  as  well  by  the 
greater  number  of  cases  as  the  reason  of  the 
thing,  that'  any  words  exprfessive  of  the  in- 
tuition of  the  copyholder  to  return  the  copy'* 
hold  into  the  lord's  hands  for  the  purpose  of  ^ 
its  being  conveyed  to  a  stranger,  will  be  a 
sufficient  surrender  in  law. 

CaUhorpe  says,  that  if  a  copyholder  come  [  M  ] 
into  court  and  tell  the  loM  that,  for  the  pre- 
fisrment  of  his  son  in  marriage,  his  will  is  to 
give  his  land  presently  to  his  son,  and  desire 
the  lord  to  be  contented  therewith,  and  the 
same  be  recorded  or  found  by  the  homage 
as  a  sorrenderj  and  so  presented,  it  would 
be  a  good  surrender,  without  other  words  (^y\ 
So,  if  in  court  he  desire  the  lord  to  admit 
his  son  to  be  tenant  in  his  father's  place, 
he  says,  this  seems  a  good  surrender  to  the 
K>n  (z). 

w 

ft 

If  a  copyholder  come  into  court  and  say 


(jf)  Readings^  59. 
{*)  Calih.  57,  8. 
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ft 

tliat  ke  ^^  is  wwry  of  his  copyhold,  **  and  re- 
quest the  lord  to  take  it(a) ;  or  if  he  resign 
his  interest,  in  coorty  into  the  lord's  handi^ 
tp  do  therewith  his  will  (b) ;  it  will  be  a  good 
surrender;  but  in  these  eases  the  surrender 
operates  as  an  extinguishment. 

n 
a 

But  it  is  said  that  if  a  copyholder  renounces 
his  copyhold  (c),  or  declares  that  he  will  be  no 
longer  the  lord's  tenant  ((/),  though  the  words 
be  recorded,  it  wiU  be  no  surrender. 

But  surely  if  the  word  surrender  be  not 
tocabulum  artis^  be  not  absolutely,  in  any 
instance,  indispensable,  there  cannot  be  an 
instance  in  which  it  would  be  less  wanted 
than  in  these.  Is  not  the  copyhold  in 
[  57  ]  these  cases  solemnly  resigned^  relinquished, 
and  abandoned?  and  is  it  not  said,  with 
respect  to  extinguishment,  that  **  a  small 
matter  suffices  to  throw  it  into  the  lord's 
hands"?  And  Chief  Baron  Gilbert  infers, 
that,  as  a  copyholder   is  only  a  tenant  at 


(a)  Hutt.Gs. 

{b)  CaUh.  58. 

(c)  1  RM.  Ahr.  502.  (L.)/rf.  2.    Sec  KUch,  124.  *. 

(rf)  Cakh.  58.    See  KHch.  124.  b. 
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win,  any  thing  amountkig  to  »  dtteiMiiuitimi 
of  dut  willy  on  the  put  of  the  oopyholder, 
w31  be  raffident  to  extii^uUi  hia  copy* 
holdCe). 

Tet  words  spoken  by  a  copyholder  must 
be  ezpre8Bi¥e  of  an  actual  and  inmediate  re- 
Imquiflliinent  of  the  premises  to  amount  to 
a  sumoidery  for  if  he  only  says  he  is  content 
to  surrender,  or  the  like,  he  only  expresses 
an  intention  of  doing  so  at  some  fiiture  time: 
which  wiU  not  be  a  surrender  in  bw  (^. 

So,  if  a  copyholder  covenant  to  surren« 
der(g);  Chough  the  covenant  be  presented  by 
t]iehoouige(A). 

But  we  may  here  observe  that  those  words 
which,  if  spoken  in  court  would  amount,  to 
a  surrender,  will  amount  to  a  surrender 
when  spoken  out  of  court  before  a  person 


(je)  GOh.  Ten.  301 . 
If)  Cakh.5%.  Gilb.  Ten.  253. 
(g)  See  9  SAcw.  131.  Zinzon  ▼•  Talmaik. 
(i)  s  Durnf.  Sf  Eatt,  484.     The  King  v.  The  Lord 
^iAe  Manor  ^  ffendim. 


92  SURRENDERS.  a 

who  is  authorized  to  take  a  surrender  out  of 
court :  but  words  spoken  before  indifferent 
persons,  or  in  common  conversation,  or  in 
anger,  &c.  cannot  amount  to  a  surrender  of 
copyholds  (i). 

[  4^  ]  That  a  copyhold  may  be  surrendered  by 

Surrender  by     ^         ^       ^  *  •'  \  ^         ^ 

implication,     implication,  is  now  indisputably  established^ 

however  it  was  doubted  in  former  times. 

If  a  copyholder  in  fee  comes  into  court 
and  accepts  a  new  copy,  to  himself  for  life^ 
remainder  to  his  wife  for  life,  remainder  to  his 
son  for  life,  this  is  tantamount  to,  or  implies 
a  surrender  to  the  use  of  himself  for  life,  &c. 
But  the  reversion  continues  in  him  (k) :  for, 
had  an  actual  surrender  been  made,  iio  more 
would  have  passed  than  would  have  satisfied 
the  uses  declared  (/)  ;  and  no  further  surren- 
der shall  be  implied  than  is  requisite  to  give 
eflfect  to  the  new  uses  or  estates. 

What  may  be 

turrendered.         Secondly j  a  surrender  <*  is  the  yielding  up 


(t)  See  Gilb*  Ten.  373*4.  and  Walk.  No.  cxv.  p.  450. 

(Jc)  Gilb,  Ten.  p.  254. 

(0  See  IVatk.  No.  cxvi.  to  GM,  Ten.  p.  450, 
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of  an  estate  J^  Nothing  can  properly  be  the 
subject  of  a  surrender  but  a  legal  interest* 
A  surrender  is  the  relinquishment  of  the 
tenancy  \  or  at  least  the  returning  of  that 
portion  of  the  seisin  which  rests  in  the  person 
who  is  about  to  surrender. 

But  it  is  not  necessary  that  ^  such  person  Arevenion 

1  .    ,      •  **^«  i*i*  or  remainder. 

have  an  estate  in  possession ;  it  is  enough  if 
it  be  in  remainder  or  reversion ;  for  the  per- 
sons in  remainder  or  reversion  are  equally  in 
the  seisin  of  the  fee  (m).  A  remainder  or 
reversion,  therefore,  is  equally  the  subject  of 
a  surrender  *. 

If  a  copyholder  in  fee  surrender  for  a  less  [  69  ] 
estate t,  as  to  A.  for  life,  he  may  enter  on  J^^^^^ 
the  determination  of  A.'s  estate ;  as  he  con-  his  old  seisin. 


(«)  See  BuiL  Addit.  Notes  to  Co.  Litt.  266.  b.  N.  (1). 

*  [And  previously  to  the  passing  of  8t«  5s  ^^<^'  3* 
c.  192.  a  devise  of  either  required  a  surrender  to  the  use 
of  the  wilL  See  12  Ves*  426,  Church  v.  Mundy;  hut 
by  the  provisions  of  that  act  such  surrender  is  now 
rendered  onnecessary  as  to  a  contingent  or  executory 
interest.    Seein/rOf  p.  210.] 

t  Copyholder  may  surrender  part  of  his  interest. 
Cro.  Eliz,  442.  Fitch  v.  Hockley;  or  part  of  the  lands. 
Vin^  Coptfh,  4'2.  (A.  a.)  pi.  3. 
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titiuet  in  of  his  old  seisin  (n) :  if  A  copyhold 
or  remainder  be  limited  Ux  ono  petsoD^  with  remainders 
mission  of  the  oftT  to  Others^  the  admission  of  the  parti- 
^irucoiar  te-   ^j^^  tenant  gives  seisin  or  admission  also  t& 

the  cemainder  men(o):  the  reversioner  or 
remainder  man,  therefor,  being  in  the  seisin, 
may  surren-     may  surrender  that  reversion  or  remainder 

to  another,  ^thout  a  personal  admittance  to 
themselves  (p). 


4ler; 


but  not  the         But  the  Surrenderee  of  a  reversion  or  re^ 

surrenderee  •,  ^  ,  ii/*i» 

of  a  revei^  mamder  cannot  properly  surrender  before  fais 
foreh^o^  ^"^^  admission  J  for  before  such  admission 
admission.      jj^  jg  j^q^  [^  |.jig  gcisiu ;  having  never  been 

accepted  as  a  tenant  (q). 
H«irof  revar-      The  heir  of  a  reversioner  or  remainder* 

sioner,  &c. 


(n)  9  Co,  107.  a.  and  see  pott.  ch.  6.  of  Admiarion, 
and  ck*  7.of  Finefl. 

(0)  Set  post.  ch.  6.  Of  Admiision. 

(p)  Cro.  EUz.  504.  Gyppem  v.  Btamey.  Ibid.  66«« 
Cckkin  V.  CokUn.  3  Lion.  959.  Butier  k  U^tfoai, 
4  IbiiL  9.  S.  C.  and  4  lUd.  111.  H^er  v.  Fdtitm. 
Q7-  whether  the  remainder  man  must  not  aatiify  the 
lord  for  hit  fine,  as  the  heir  must  do  on  lurrendering 
before  admiasion  ? 

(g)  See  post.  p.  6o» 
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Huai  iB47»  indeed^  surrender  .before  hit  oVhk  ?«T  tmui^ 

der  on  Mtii- 

admittance,  on   ntitfying  the  -lord  for  his  factKmor 

&ie  (r);  but  this  is  no  more  than  an  heir  of 

a  peTson  who  was  actutlly  possessed  might 

have  done  (s).    As  the  heir,  in  each  of  the 

three  instances,  has  a  legal  interest  in  the 

ppemiseay  the  actual  admittance  is  only  for 

tike  security  of  the  lord^s  fine ;  if  that  fine  be 

satisfied  it  is  enough;  the  admission  of  the 

heir,  is  not  essential  to  establish  the  heir^s 

title  so  as  to  enable  him  to  surrender*    But 

duB  is  only  a  dispensatfon  of  the  admissicm  i 

and  not  that  strictly  the  heir  is  tenant,  or      [  w  ] 

possessed  of  an  estate  which  is  the  proper 

object  of  a  surrender,  independently  of  such 

admission. 

Where  a  person,  therefore,  is  not  in  the  Wiiatcwinot 

be  tuiiW" 

seisin,  he  cannot  properly  surrender.     If  he  deied 
has  only  an  equity,  or  right,  or  authority,  or 
in  short,  any  claim  which  lies  not  in  te* 
nme  (!)#  he  must  pass  it  by  another  mode 


(r)  Cro.  Biz.  504.  Giffpen  v.  Bunheif,  But  q^^. 
wbedier  the  case  of  Gj/ppen  v.  Bunney  warranto  this? 
Sedvideposi.  245. 

(1)  4  Co,  23.  b.  and  post,  ch.  Q. 

{i)  Afyrtiari^  if  the  person  has  no  claim  at  all;  as 
an  heir  in  the  life  of  his  ancestor ;  for  a  surrendershall 
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of^  conveyance*  '  The  person  having  the  legal 
possession,  is'  the  tenant  to  the  lord;  and 
how  frequently  soever    such    right,  equity^' 
&c*  be  transferred^  the  tenancy  will  remain 
unaffected. 


Ail  equitable 
interest; 


An  equitable  interest  in  copyholds,  there- 
fore, may  be  assigned  or  devised  widiout  c 
surrender  (w)* 


An  authority 
or  power. 


Suri'eaderee 
cannot  sur- 
render before 
admission. 


So,  if  an  authority  or  power  be  given  to  a 
person,  he  may  exercise  it ;  and  the  vendee 
or  appointee  shall  be  in  by  the  original  in- 
strument   without  a  new  surrender    to  his 

use  (w). 

So,  if  a  surrender  be  made  to  the  use  of  a 


not  operate  as  an  estoppel.  See  3  Durnf.  and  East^ 
365.  GoodHtle  V.  Morse,  and  6  Ibid.  63.  Doe  d.  Ibboti 
V.  Coiwling  Sf  Ux.  1  Anttmther,  ii.  Mone  v.  Faidhier 

(u)  1  Atk.  388.  HMvkins  t.  Leigh  Sf  al.  Ibid.  389. 
Macey  if  al.  v.  Shurmer.  2  Ibid.  38.  Tuffhell  v.  Page. 
3  Ibid.  73.  Car  v.  EUiion,  1  Ves.  vii.  Allen  y.  Poulton^ 
Ibid.  490.  Gibson  v.  Lotd  Montfori.  and  see  1  Hen. 
Blacksi.  461.  Roe  v.  Laaoe. 

(to)  2  JVils.  400.  Holder  d.  Sulyard  ▼.  Preston.  Cro. 
Jac.igQ.  BealSf  Shepherd. 
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stnmger,  that  stranger  cannot  before  his  own 
admittance  surrender  to  the  use  of  another  *. 
The  surrenderor  continues  tenant  to  the  lord, 
if  indeed  the  lord  accept  the  surrender  of  the 
cestuu  que  trusty  it  may  be  an  mpUed  admis- 
jiow  on  ike  JSrst  surrender  [x).  [  ^H 

I£  a  c^^yholder  surrender  to  another  on  Release  of 
<ODdidan,  who  18  theieupoa  admitted,  be  may  ^^"^ 
release  the   condition  by  deed.(^);  for  the 
tenancy  is  already  full. 

So,  one  joint-tenant  may  release  to  his  comr  Release  by 

joint- tenanti* 

panion  {£) ;  or  he  may  surrender  to  him,  as 
the  surrender  is  through  the  intenrention  of 
the  lord,  and  so  not  like  the  surrender  of  a 
joint-tenant  of  freehold.  But  by  such  sur- 
render the  joint^tenancy  is  severed,  and  the 


*  [So  a  surrender  to  the  lue  of  his  wiU^  made  by  a 
sunenderee  before  adnufision,  is  absolutely  void  and 
of  BO  effect ;  and  cannot  be  rendered  valid  by  his  sub" 
sequent  admittance,  ii  Eatt^  346.  Doe  d.  Tqfidd  v. 
Tcfidd.  See  also  16  ibid.  aio.  and  vid.  infira^  p.  [86] 
[100]  €t  teq^l 

(x)  See  GUb.  Ten.  975, 281.  t^c.  and  Watk.  No.  Ixxv, 
p.  163.  and  cxxx-  p.457.  WiApost.  p.£ioi] 

(y)  Cro.  Jac.  36.  Hull  and  Shar^brook. 

(z)  Co,  LU,  59.  a.  N.  (2). 
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surrenderee  shall  not  be  in  oti  the  lyrigidal 
grant,  but  by  his  companion  (a). 

R^e&80  of  If  a  person  be  wrongfully  admitted^  he  Who 

has  the  right  may  release  it  (b) ;  but  such 
right  is  not  the  subject  of  a  sttrrelider.  If^ 
indeed,  the  person  having  right  **  surrenders  '* 
it»  such  kis  act,  though  it  Will  not  operate  as 
a  suntndef ,  may  operate  as  a  release^  ind  so 
be  snftcient  to  pitss  it  (c)« 

A  person  There  cannot  properly  be  a  disseisin  of  a 

wrong  cannot   copyholder ;  fw  the  freehcHd  is  ill  the  lord  : 
surren  *-r;       j£  ^^^  ^^^^^  therefore,  enter  "  with  strong 

hand''   into  a  copyhold^  he  doei  not  usutp 


(a)  Kitch*  86.  a.  Co*  Copyh.  $.  95,  p*  79. 

(fi)  4  Co.  35.  h.  Kite  and  QMiento>rC%  case.  A  person 
wrongfully  admitted  (and  haying  the  possession,)  is  a 
disseisor  of  the  person  having  right.  See  1  Burr.  io8. 
fiut  see  3  Lttm.  isio.  C.  374. 

(t)  3  Show.  ttep.  83.  Stone  Shd  JKfxfon,  Cind  dfOe, 
[53I  (?)•  [A  court  of  law  will  not  presume  k  release 
of  right  froih  the  heir,  during  the  exisietice  of  a  legal 
estate  by  which  he  was  precluded  from  setting  up  his 
.  chim,  (as  a  tenancy  by  the  curtesy,  or  the  like, )  o^ 
within  twenty  years  after  its  determ)natio& :  but  he 
may,  m  equity,  be  called  on  to  discover  whether  sii6h 
release  were  ever  executed  by  him.  See  16  ferrfi  583. 
Doe  d.  Milner  v.  Brightwen.'] 
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the  iei^n{  nor,  coDsd^uentlji  become  a  te- 
nant*.    He  cannM,  th^eforci  surrender  (c/)^  but  the  per- 
The  person  having  right  continues  tenant  to  ZX^Ti.y 
the  hnrd :  knd  he  iftay  enter  and  surrender  the  ^  '^' 
eltAet*  So,  if  hi  die,  his  heir  maj  enter  and 
sanender  (e). 

SOf  if  the  l^rd  seiae  the  copyhold  wrong-  So  he  maj 
fidly  and  grant  it  te  another^  and  he  be  ac-  ^^n^" ' 
cordingly  admitted ;  the  rightful  copyholder  3S^„j 
may  surrender  on  his  entry  (J*)  ;  or  he  may  «'^^p«'*'  • 
release  his  rights  as  before  obsenred  {g) :  tiiough 


m  «i 


^  Th^  dlueUee  coRtinues  tenant  (see  pM,  v.  2. 
p.  [146])  snd  must  be  answerable  for  the  services. 
The  writ  de  contuetudtnibus  tt  servitiisj  lay  agamst  the 
iiank-teiisnt  who  was  disseised.  See  Kiehf*  ao.  b.  pi,  4. 
And  the  disseisee  must  have  his  action  orer  againat  thtf 
disstisor. 

[d)  i  Mod.  3d.  keen  v.  kirby. 

t  Y^v^fion,  ti.  Now^z  ck^.  8e^  izi  Jac.  c.  15. 
and  Co.  Lit.  957.  b.  N.  1.  and  Clayton,  p.  1.  [Entry 
not  tolled  bj  descent  See  7  Eattt  ^99-  ^o^  d*  ^ook 
^  17*.  V.  Puiiverf.] 

(e)  Cro^Jac.  36.    Jd^fierani  Lamheri. 

{/)  ttk  dn  his  enti^  he  would  be  in  of  his  former 
seiun.    See  Co.  Copyh.  s,  56.  Tr.  129. 

(g)  See  befofe,  p.  [61]  (6).  6ut  this  is  in  case  he 
does  not  enter  ;  for  his  entry  would  destroy  the  privity, 
by  taliog  the  possession  out  of  the  person  wrongfully 
admitted. 

H  2 


loa 


A  rent  cannot 
properly  be 
surrenaered. 


Who  may 
surrender. 
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he  cannot  release  to  a  disseisor,  as  the  disseisor 
is  not  tenant  to  the  lord  (A). 

A  rent  cannot  properly  be  held  by  copy  (i), 
nor,  consequently,  be  properly  surrendered  (Ar) 
except  as  incident  to  the  reversion  (/):  but 
an  act  purporting  to  be  a  surrender  may 
operate  so  far  as  to  pass  it  in  equity,  as  a 
grant,  or  evidence  of  an  agreement  fer  its 
sale  (m). 

Thirdly^  a  surrender  ''  is  the  yielding  up 
of  an  estate  by  the  tenant**  And  here  we 
may  inquire,  hy  whom  such  surrender  may  be 
made? 


Who  not. 


Every  person  having  such  an  estate  as  may 
be  the  subject  of  a  surrender,  must  be  pre- 
sumed capable  of  making  such  surrender ;  and 
therefore,  if  they  are  not,  it  must  be  from  a 


(A)  1  Leon,  102.  Wakeford^$  case. 

(s)  See  Co.  Copyh.  8.42.  TV.  97.  Calih.  54.  GUb. 
Ten,  331. 

ijc)  2  Vern.  16.  Spindlarv.  WUfordl^  al. 

(/)  See  1  Leon.  315.  Austin  and  Smkh. 

(m)  Austin  and  Smith,  Spindlar  and  WUford^  as 
before. 
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personal  incapacity ;  as  by  being  under  age, 
covert  or  the  like. 

Asid^sty  as  to  the  surrender  of  an  infant  j      [  ^  } 
the  act  of  an  infant  shall  not  prejudice  him :  ao'idL/;  ^ 
if  therefore,  he  make  a  surrender,   he  may 
enter  at  full   age  without  suit ;   though  the 
surrenderee  be  admitted  (n). 

But  an  infant  may  be  ordered  by  the  court  *7^*f'  ^^ 
of  Chancery  to  surrender  a  copyhold  which 
he  has  as  a  trustee  or  mortgagee  (o).     So  the 
CGmmittee  of  a  lunatic  may  surrender  the  copy- 
holds of  such  lunatic,  under  the  direction  of 

the  court,  by  the  equity  of  the  statute,  4  Geo.  2.^ 

c.  10. 

Secondly  J  ^&  to  femes  covert  Femes  coverts 

Husband  and  wife  may,  together,  surrender  Husband 
the  wife's  lands ;  she  being  on  such  surrender,        ^  ^' 


(ji)  Moore,   597.      Gooles  v.  Grane.     PophoMy  39. 
1  Liom.  gs.  Knight  and  Footman, 

(0)  See  7  Durnf.  and  Eatt^  103.  Dot  d.  Harman 
if  Ux*  Y*  Morgan:  and  see  also  %  Chanc.  Rep.  392. 
Nayler  r.  Strode. 
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examined  apart  by  the  steward  (jp),  thougfi 
such  steward  be  only  by  parol}  and  that 
without  any  special  custom  to  warrant  it^q)* 
So  the  steward  may  depute  another  to  take 
such  surrender  and  to  examine  the  feme 
faaimnation    covcrt  (r).     So  her  examination  may  be  taken 

on  a  surrender  out  of  court  by  two  tenants^ 
if  there  be  a  special  custom^  but  not  other- 
wise (^). 

Wife  alone.  As  the  husband  becomes,  on  marriage, 
entitled  td  the  profits  of  the  wife's  copyholds, 
during  her  life,  and  often,  by  custom,  during 
f  64  ]  his  own,  it  would  be  unreasonable  that  the 
wife  should  be  suffered  to  deprive  him  of 
them  by  force  of  a  particular  custom  with* 
out  his  consent :  it  has  therefore  been  deter- 
mined,  that  a  custom  for  a  feme  covert  ta 


(p)  Gilb.  Ten.  277.  and  see  1  Hen.  BlacktU  334* 
Compton  V.  CoUinson.  And  it  should  seem,  that  by 
special  custom  such  surrender  would  be  good,  though 
di^  feme  covert  be  an  infaat.  See  1  Hfn.  Blgcist.  345. 

(q)  Cro.  Jac.  526.    &miih»Qn  v.  C^ge. 

(r)  1  Lfeon,  989*  Burgpss  and  Fester,  Cro*  Efk.  48. 
Burdetfs  ciise. 

{s)  Cro.  EUz,  717.    Erish  and  Rivet.    [And 
4  l^aunt.  294.    Driver  d.  Perry  v.  Thon^fsonJ] 


mmm^  wiUwiit  tiwh  oonKiit  cwnot  be  Notwhhout 

assent  of  hus- 

Bat  wheFe  ^  copyhQ}d  13  i^ttled  on  a  wi&  Separate 
fpi*  her  own   sepanrfie  ufse,  it  does  not  fall 
within  ihe   i^afow  of  the  last  ctee ;   and 
tiiopfio^  9ke  may  lurrender  it  without  her 
hofilbwd  (u). 

And  where  the  wife  is  not  entitled  to  her 
SEfnrate  use,  yet  a  surrender  of  her  copyhold, 
by  her  alone,  with  the  consent  of  her  husband, 
would  be  good  (w). 

And  if  the  husband  be  present  at  such  wfaatshaUbe 

anaiNi9iitof 
-.     the  IwibamI* 

(0  8  fFik.  1.  Stevens  and  Wise  v.  Tjflrrdl. 
(n)  See  s  Bro.  Chan.  Cos.  377.  Campion  v.  Cofitn- 
4^  sod  1  Heis.  Bkeist.  341.  a5i«  8.  C.  [So  if  a 
cpfylioU  be  forreqierfd  to  vicii  aBes  as  a  ftme  covert 
dbaU  bj  wfll  or  codicil  appoint,  a  paper  purportipg  to 
be  a  willy  though  made  bjr  her,  living  her  husband,  is 
a  good  execution.  4  Tami.  094.  Driver  A,  Berry  v. 
Thom^psoMmj 

(«)  See  3  Leon.  ^i.  8i^pMik*M  case.  4  Ibid.  148. 
S.C.  OaA.  14.  143.  e.C.  tBramt.  218.  Jtfoore, 
133.  Co.  268.  See  Bre.  Devise.  34.  Co.  Copyh.  8.  35^ 
Tr.  79.  1  Ves.  asg.  rs^  t.  PkOHps.  AnM.  698. 
Gapr^tf  y.  «— ^.  3  fifr«>.  CA.  Ca.  377.  Cbm/iioM  v. 
CoOkmoii,  and  1  Hen.  Blacist.  S,  C. 
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surrender  it  will  be  sufficient  proof  of  \uii 
assent  (a;*).  So,  if  the  husband  and  wife  agree 
to  live  separate,  and  the  husband  thereupon 
covenants  that  the  wife  shall  therefoile  enjoy 
to  her  own  use  her  real  estates,  &c.  after 
such  covenant  her  surrender  shall  be  taken 
to  be  with  his  assent  $  and  by  culstom  such 
a  surrender  is  good,  as  appears  in  MoorCy 
I23,[ca.  268.]  0). 

[  <^  ]         If  a  feme  sole  surrender  to  the  use  of  her 

^^ooftiSonV  ^^U,  and  afterwards  marry ;  the  marriage  will 

a  wiSr^r  ^  '^  *  revocation,  or  at  least  a  suspension,  of  the 

feme  sole.  surrender  (-?). 

Surrender  by        jf  ^   husbaud  surceudcr  the  copyhold  of 

husMnano  ,        .        .        .  . 

discontinue      his  wifc,  it  will  uot  be  a  discontinuance;  a 
r.e*"^'''*  mirrender  only  pa«dng  ^hat  he  has  a  right 

to  convey  :  it  only  binds  during  his  own  life : 
on  his  decease  his  widow  or  her  heir  may 
enter  {a). 


(x)  1  Ves.  229,  Taylor  v.  PhUlips. 
y)  3  Bro  Ch.  Ca.  377,  and  •387,  />•  Butter^  Com- 
missimiery  and  see  1  Hen.  Bliuiksi.  S.  C. 

(«)  AmUer,  627.  George  v. . 

(a)  4  Leon.  88.  Ca.  186.    4  Co.  23.  a.  GUb.  Ten. 
189,  kc. 
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And  it  may  be  here  observed  that  an  hu0-  Husband  may 
band  may  surrender  bis  own  estate  to  the  use  theuseof  his 
of  his  wife  (6) ;  or  the  wife,  where  the  custom  ^*'  *  «  «». 
authorizes  her  to  surrender,  to  that  of  .her 
husband  (c) :    for  the  conveyance  is  through 
the  intervention  of  the  lord.    But  an  husband 
cannot  without  such  intervention  convey  to 
his  wife,    or  the  wife  to  the  husband,  they 
bang  but  one  person  in  law ;  and  therefore, 
the  lord  cannot  grant  a  copyhold  to  his  own  Bat  the  lod 

™e(rf).  to  his  own 

wife. 

So,  one  joint-tenant  may  surrender  to  the  Ajoint^e- 

i.  1  •  •       /  N  rant  may 

use  of  his  companion  (e).  samnder  to 

his  compa- 
nion. 

But  when   any  one   is  authorized  to  sur*  Surrender  hy 
render  his  copyhold,  it  is  not  always  neces*  *    ™*^' 
sary  that  he  should  do  it  in  person  :  he  may 
i^point,  in  many  cases,  an  attorney  for  the 
purpodie. 

Where  the  copyholder   is  not  under  any 
personal  incapacity,    as  non  compos,  covert. 


(4)  4  Co.  29.  b.  Co.  Copgh.  s.  35.  GM.  Ten.  220. 
(e)  See  last  page. 

id)  2  Wik.  254.  Firebrass  d.  5ym«  v.  Pennant, 
ie)  AnUy  p.  [61] 
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or  w  infant,  and  poweaBe»  iv  pow^r  which 
may  b^  delegated  to  another,  »  puirender 
which  is  warranted  by  the  gmeral  law  of 
copyholds  may  be  by  attomeyf  ai  well  a«  in 
propria  persona. 


Who  cannot        In  ^i^  ^^  pIaoe»  then,  the  person  must 
niet,  with  re-  not  be  undcr  personal  disability,  as  before 

specttothe  i     i       /•  j 

,£noD«  remarked;  mr  a  person  non  composy  under 

coverture,  or  an  infant,  cannot  make  an  at- 
torney by  the  common  law  {f\  nor  can  they 
be  enabled  by  custom. 

Femai^ov^rL       In  some  cascs,  indeed,  an  attorney  may  be 

appointed  by  the  husband  for  himself  and  his 
wife ;  but  that  cannot  be  done  in  the  present 
instance*  The  wife  must,  on  her  surrender^ 
be  s€fNurately  eMmined  by  the  steward,  to 
prevent  the  coercion  of  the  husband )  thia» 
therefore,  would  be  frustrated  by  his  i^point^ 
ment  of  an  attorney :  for  a  person  cannot  be 
examined  by  deputy. 


{/)  The  sUU,  9  Geo.  i.  only  enalil^  bosom  covert 
and  infants  to  make  f  ttoriue^  for  ihe  |»iirpoM  of 
admiuioH.    It  has  nothing  to  do  widi  SMTWukrs* 
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But »  fem9  covtvt,  or  infaiit,  mw  be  mi  «fe*  Butstea 

oovttff.  Ilk* 

famiey  for  another )  for  they  woaU  wt  i»Jy  M  mayiM^ii 
iostniBents  and  miiiist^rially  (^)«  «^tonMgr, 

Secondly 9  The  person  who  would  make  an  Who  cuuiot 

•  •  nuke  ttttor- 

attomey  must  have  such  a  power  to  assign  as  nief ,  with  v- 
may  be  so  executed ;  for  delegatus  turn  potest  ^^^te. 
delegare. 

And,  therefore,  where  executors  or  other 
persons  are  empowered  to  sell  the  copyhold 
of  their  testator,  they  cannot  surrender  by 
attorney ;  for,  in  ^t,  they  we  no  WW  tiim 
attomies  themselves  {h). 

[671 
Agam,  a  surrender  which  may  be  made  by  Apenoncan- 

attorqey  must  be  mch  as,  if  made  by  the  copy-  by  attorney^ 
Iiolder  himaelf,  would  ba  wairantCMl  by  tbf  Tc^^i^ 
gcmeral  law  of  eepyhaldis.  «^g^ 

speciaicus- 

Tbus,    a    copyholder    may   surrender    in  And,  then- 
court  {})^  pr  wto  t^fl  hands  pf  the  Iprd  (*)  ^^*  ^""^ 

ig)  See  Co.  LHt.  s^-  a. 

(A)  Co.  Copyh.  8*  a4-   0  ^o.  75. 6. 

( i)  9  Co.  75.  b.  Combeis  case. 

(k)  Co.Liii.  59.  a.  1  SaOt.  184.  Dudfieldy.  Andrem. 
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he  may  lur* 
renderby  at- 
torney in 
court,  or  to 
the  lord  or 
steward  out 
of  it 


or  the  steward  (/)  out  of  court  (m) ;  without  a 
special  custom  to  do  so.  He^  therefore,  may 
surrender  in  court  (n),  or  to  the  lord  (o). 
or  steward  (p)  out  of  it,  by  attorney.     For 


(/)  1  Salk.  184.  Dueifieldv,  Andrews.  1  LordRaym,  76. 
Tuieli^  V.  Hatokifu. 

(m)  In  2  Ves.  680.  in  the  case  of  Mitchell  v.  Neale, 
it  18  said,  that ''  a  surrender  by  attorney  cannot  be  out 
of  court/'  But  this,  if  understood  generally,  is  con« 
trary  to  unquestionable  authority. 

(n)  9  Co.  75.  *. 

(0)  GUb.  Ten.  251.  2. 

(p)  It  often  happens,  that  a  case  the  most  obvious 
and  likely  to  occur  has  either  not  received  an  absolute 
decision,  or  that  decision  has  not  been  regularly  re- 
ported; hence  a  direct  reference  is  sometimes  im- 
practicable. The  present  point,  hovrever,  that  a  copy- 
holder may  surrender  by  attorney,  into  the  hands  of 
the  steward,  out  of  court,  without  a  special  custom, 
may.be  proved  syllogistically,  thui»,— In  cases  where  a 
copyholder  may  surrender  by  the  general  custom  of 
the  realm,  he  may  surrender  by  attorney.  Combes's  case, 
9  Co.  75.  6.  A  copyhdder  may  surrender,  by  the 
general  custom,  to  the  steward  out  of  court.  Dudfidd 
T.  Andrews^  1  SaUt.  184.  Tukely  v.  Hawkins,  i  Lord 
Raym.  76.  Therefore  a  copyholder  may  surrender  by 
attorney,  into  the  hands  of  the  steward  out  of  court, 
by  the  general  custom  of  the  realm. 
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where  he  may  surrender  by  the  general  cus- 
tom  of   the    realm,  which   is  the  common 
law,   it  follows  that   he  may  do  it  by  at- 
torney, as  a  thing  incident  by  the  common      [  ^  ] 
law  (y). 

fiat  where  it  is  necessary  to  allege  a  spe*  He  cannot 
cial  custom  to  enable  a  copyholder  to  sur-  ^^!^^|oants, 
render  in  person,  there  he  cannot  surrender  Jjj^^j^lj^; 
by  attorney ;  as  to  surrender  into  the  hands  forther  cu». 
of  two  tenants  (r),  or  into  the  hands  of  the  nntit. 
bailiff  or  reeve  of  the  manor  {s)  :  for  in  these 
cases  a  .special  custom  would  be  necessary  to 
warrant  the  surrender  of  the  copyholder  him- 
self, and,  therefore,  a  surrender  by  attorney 
would  not  be  good  without  a  further  custom 
ioT  dxmg  so. 

Having  thus  seen  who  may  appoint,  and 
who  may  be  appointed  an  attorney  to  sur- 
render copyholds,  we  will  now  inquire  how 
siidi  attorney  may  be  appointed,  and,  when 
he  is  appointed,  how  he  is  to  act. 


(?)  9  C'o.  75.  A. 

(r)  Co.  LUU  59.  a.  9  Co.  75.  i.  Comhes^B  case.   Co. 
Copyh,  s.  34.  GSb.  Ten.  352. 
(s)  Co.  Liu.  59.  a. 
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How  an  at-  ^nj^  in  the  first  place,  it  is  said,  that  he 

torneyitto  be  ,  '^ 

apfwinted.       must  be  appointed  by  deed  (t) :  for  when  a 

stranger  comes  into  court  and  declares  him- 
self authorised  to  surrender,  and  so  to  convey 
away  the  property  of  another  person,  it  is  cer- 
tainly necessary  that  such  authority  should  be 
satisfactorily  proved  by  the  sblemn  iristniment 
of  the  absetit  [tarty. 

The  power  inay  be  in  this  form : 

Fonnofthe         ^*    Know   ALL   MEN   by  thcsc   presents^ 
^^^'  that  I,  Timothy  Walgrave,   of  Clayton,  in 

[  w  ]      the  county  of  Nottingham,   Esquire,  a  cus- 
tomary or  copyhold  tenant  of  the  manor  of 

f^airhurst,  in  the  county  of ,  have 

made,  ordained,  constituted,  and  appointed, 
and  by  these  presents,  do  make,  &c.  Henry 
Pemberton,  of  Fairhurst  aforesaid,  gentle- 
man, and  Edmond  Akehurst,  of  the  same 
l^e,  yeomani  (the  bailiff  or  beadle  of  the 
manor  of  Fairhurst  aforesaid,)  my  true  and 
lawful  attorney  and  attoiHios,  jointly  ol- 
severally,  for  me  the  said  Timothy  Walgrave, 


mU^ 


(t)  Gilb,  Ten,  252.  and  Walk.    No.  cxiii.  p.  450. 
and  see  Co.  Litt  52.  a. 
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«nd  m  my  ntime  and  steady  to  nurreiid^  into 
the  hands  of  the  lord  Of  lords  ot  the  ^d 
manor  of  EaiffauiM;,  aocOfirdittg  to  the  custom 
of  the  same  manor,  all  that  capital  mes- 
snage,  ftc.  And  also  all  and  smguhr  Other 
toy  copyhold  or  eustoinary  messuages,  landSi 
ted^ments,  and  her^taments  whatsoever, 
lying  or  beii^  within,  and  belonging  to,  or 
held  of,  the  tome  manor,  with  their  and 
every  of  thmr  appurtenances;  and  all  my 
estate  and  interest  therein  (  To  the  use  qf 
Walter  Bridgmaa,  of,  &e.  his  heirs  and  as- 
s%ns  for  erOr,  according  to  the  custom  of 
the  same  manor:  8nd  for  me  the  said  Ti'- 
mothy  Walgrave,  atld  in  my  name,  to  do 
and  exectite  all  and  every  act  and  acts, 
thing  and  things,  as  shall  be  needfiil  and 
reqiDsite  for  making  such  surrender  as  ^ore-> 
said,  and  for  procuring  him,  the  sdd  Waher 
Bridgman,  his  heirs  and  assigns,  to  be  ad- 
mitted  to  the  said  copyhold  premises  aceofd-> 
ingly ;  as  fully,  to  all  inteflffi  ttud  puiposei, 
as  if  I  the  said  Timothy  Walgrave,  were  per- 
sonally present  and  did  the  same  myself; 
hereby  ratifying  and  cottjSrming  whatsoever 
my  said  attorney  or  attoruies  shall  lawfully 
do,  or  cause  to  be  done,  in  or  about  the  [  70  ] 
premises.     In   witness  whereof,    I  the  said 
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Timothy  Walgrave  have  hereunto  set  mjr 
hand  and  seal,  this  day  of 

in  the  year  of  our  lord  one  thousand,  &c/' 
• 
How  the  at-         When  thus  appointed,  the  attorney  is  to 

tornej  is  to  .  /. 

«cL  appear  m   person ;  for   an  attorney  cannot 

make  an  attorney.  He  then  should  exhibit 
his  powers  that  the  court  or  lord,  &c.  may 
be  satisfied  as  to  his  authority.  In  making 
the  sunender^  he  must  follow  the  usual 
customs  as  to  form,  as  if  he  was  surrender* 
ing  for  himself  (A:).  He  must  pursue  the 
particular  powers  with  which  his  principal 
has  invested  him ;  for  he  has  no  power  of 
his  own.  If  he  be  authorized  to  surrender 
black  acre,  he  cannot  surrender  white  acre ; 
though  they  both  belong  to  his  principal 
and  both  be  held  of  the  manor.  If  he  be 
commissioned  to  surrender  to  the  use  of  A. 
he  cannot  surrender  to  the  use  of  B.  If  to 
the  use  of  A.  for  life,  he  will  not  be  war- 
ranted in  surrendering  to  the  use  of  A.  in 
fee(/). 

(k)  9  Co.  76.  b.  1  Roll.  Abr.  501.  Copyh.  H.pL  (iX 

(I)  But  if  A.  be  admitted,  it  will  be  good  for  his 

life ;  for  where  an  attorney  exceeds  his  authority,  the 

excess  only  shall  be  void.    And  see  Co-  Copyh.  s.  41  • 

Tr.  93. 
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He  ought  to- act  in  the  name  of  his  princi- 
pd  *,  for  though  he  may  act  in  his  own  name, 
it  is  more  proper  and  r^ular  to  do  it  in  the 
name  of  the  parson  appointing  him  (m).  But 
he  may  act  within  his  authority,  although  his 
prindpal  be  present  (fi). 

When   the   attorney  surrenders,    let   him       [  71  ] 
"  I,  Edmund  Akehurst,  by  virtue  of  the  Surrendar  by 

•      .  •  ■         1  A  the  attorney. 

authority  to  me  given  by  the  power  of  at- 
torney now  read,  and  made  by  Timothy  Wal- 
grave.  Esquire,  to  me,  do,  for  and  in  the 
name  of  the  said  Timothy  Walgrave,  surrender 
and  yield  up  into  the  hands  of  the  lord  of 
this  manor  of  Fairhurst,  all,  &c.  (^folUyumg 
the  descripHon  in  the  power  of  attorney t)  to 
the  use  and  behoof  of  Walter  Bridgman,  of, 
&c  his  heirs  and  assigns  for  ever,  by  the 
dehvery  of  this  rod." 

Or  thus: 


C( 


Timothy  Walgrave,  of,  &c.  doth  by  me  ^  ^«  "^ 

pal. 


(«)  See  1  Salk.  95-6.     Father  t.  Rett.  9  Co.  76-7. 
(s)  s  Vts.  679.    Mitchea  v.  NeaU, 

I 
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his  afctomey,  lawfiilly  appcsnted  by  the  in- 
strument now  read,  surreifder  and  yield  up 
into  the.  hands  of  the  lord  of  (his  manor  of 
Fairhurst,  all,  ftc.  To  the  tfse  of  Waller 
Bridgman,  of,  &c.  has  heirs  and  asrigns  for 
ever,  by  the  delivery  of  this  rod." 


Out  of  court        If  the  surrender  be  to  the  lord  out  of  court, 

into  the  haodi 

of  the  lord,     it  may  be  thus  taken  : 


Manor  of\   Be  IT   REMEMBERED,  that  OU  the 

day  of  m  the  year  of 

our  lord  one  thousand,  &c.  Timothy  Wal- 
grave,  of  Clayton,  in  the  county  of  Not- 
tingham, ^Esquire,  one  of  the  copyhold  or 
customary  tenants  of  the  manor  of  rairhurst 
afo^skid,  "by  Henry  Pemberton  his  attorney, 
diily  appcHnted  by  a  certain  deed  poll  under 
the  hand  and  seal  of  the  said  Timothy  Wal- 
grave,  bearing  date,  &c.  did  surrender  into 
the  proper  hands  of  the  lord  of  the  said 
manor,  by  the  rod,  according  to  the  custom 
of  the  manor  aforesaid,  and  by  the  ^rsonal 
[  i<2  ]  acceptance  of  the  said  lord,  all,  &c.  To 
the  use  of  Walter  Bridgman,  of,  &c.  his 
heirs  and    assigns   for   ever,    at  the  will    of 
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the  lotd,  accerdii^  to  the  cusitom  of  the  ^id 
manor. 


Timothy  fValgrave^ 
by 

Taken  the  day  and  year!      Henry  Pemberton, 


ly  and  yearl 
ittenbymej 


fint  abore  written  by  me  J  fais  attorney. 


A.  jB.  lord  of  the  said  manor. 


If  the   surrender   be  to  the  steward,  say  — cftheitew- 

"  by    the    acceptance    of  Robert    Atkins, 

Esquire,  chief  steward  of  the  said   manor, 
her 


If  the  surrender  be  made  in  court,  enter  Rntiy  on  the 
it  thus  on  the  roll : — 


*^  Also  at  this  court  came  Timothy 
Walgrave,  of  Clayton,  in  the  county  of  Not- 
tingham, Esquire,  by  Edmund  Akehurst,  his 
attorney,  (duly  constituted  by  a  certain  deed 
poll,  under  the  hand  and  seal  of  the  said 
Timothy  Walgrave,  bearing  date,  &c.  which 
was  jnoduced  and  read  in  court,)  and  sur- 
rmdered  into  the  hands  of  the  lord  by  the 
lod,  and  acceptance  of  the  said  steward,  all 
that  capital  messuage,  ftc.  and  ail  his  estate 

I  2 


116  SURRENDERS. 

and  interest  therein,  to  the  use  and  behoof 
of  Walter  Bridgman,  of,  &c.  his  heirs  and 
assigns  for  ever." 

A  person  is  But  here  we  may  observe  that  a  person  is 

wn^^by^  not  obliged  to  surrender  by  attorney;  and, 
attorn^,        therefore,  on  a  covenant  to  surrender  on  re- 
quest, the  refusing  to  execute  a  power  to 
make  a  surrender  is  no  breach  (z). 

[  7d  ]  So,  a  purchaser  is  not  obliged  to  accept  a 

nor  the  pur-     Surrender  by  attorney,  where  the  necessity  is 

chaser  to  ac-  .  . 

oept  a  Burren-  uot  apparent  {a). 

derso  made. 

The  surren-         Fourthhf^  "  A  Surrender  is  the  yielding  up 

derisa  re-^  ,,  ««••• 

linquishment    of  an  estate  by  the  tenant  to  the  lord. 

of  the  te- 
nancy. 

We  have  already  noticed  that  the  surrender 
is  only  the  resignation,  or  returning,  or  re- 
linquishment of  the  copyhold  to  the  lord, 
at  whose  wUl  it  was  originally  held ;  we 
will  now,  therefore,  inquire  into  the  powers 
and  capacity  of  the  lord  to  accept  such 
surrender. 


(x)  Cro.  Car,  299.    Symnu  ▼.  Lady  Smith, 
(a)  2  Ves,  679.    Mitchell  v.  Neak. 
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And  in  the  first  place,  we  miut  observe  that  Where  and  to 
a  surrender  may  be  made  either  in  or  out  of  bemade^ 
court,  to  the  lord  in  person,  to  the  steward, 
or  Ins  deputy ;  or  by  special  custom,  to  the 
bailifi^  beadle,  or  reeve,  or  to  certain  tenants 
of  the  manor- 
Little  need  be   observed   on  a  surrender  la  open 
in  open  court :  it  is  a  matter  of  common 
right.     The  copyholder  has  power  to  sur- 
render in  court  as  incident  to  his  tenure. 
No  special  custom  is  necessary  to  be  alleged 
for  his  doing  so(b).     Such  surrender,    in 
the  presence  of  his  fellow  tenants,  is  a  mat- 
ter of  paUidty  ;  it,  of  consequence,  requires 
no  presentment  to  effectuate  it,   but  is  im- 
mediately enrolled :  and  it  is  simply  entered 
ihus: 

'<  At  this  court  came  /.  S.  one  of  the  Entry  of  such 
copyhold  or  customary  tenants  of  this  manor,  the  roiL^  ^ 
and  surrendered  into  the  hands  of  the  lord, 
by  the   rod,    and    acceptance   of  his    said 


(6)  Co.  Lit.  59.  a. 
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[  74  ]       steward^  according    to  the  cuaUnn  of  the 
manor,  all,  &c/'  (c). 


We  will  therefore  direct  our  more  im- 
mediate attention  to  a  surrender  out  of 
court ;  and  proceed  to  inquire  into  the  oafSk- 
city  of  the  person  to  whom  a  surrender  may 
be  made. 


Who  may  be 
such  a  lord  at 
to  take  a  sur- 
render. 


An4»  first,  as  to  the  person  of  the  lord* 

When  the  surrender  is  only  to  operate  as 
a  mean  of  conveyance  to  a  third  person,  who* 
erer  is  lord  by  riight  or  by  wrong((0,  at  the 
time,  is  capable  of  taking  suoh  surrender; 
the  lords  in  such  caae^  being  merely  aa 
instrumenti  the  law  regards  Qot  his  title. 
Whether  he  be  tenant  in  fee-simple,  or  only 


I  >  W  !» 


•*>4WiM**«>^ 


i*i4a«a 


(c)  See  anUf  p.  [52.] 

{d)  But  \ovAy  either  by  right  or  by  wrong,  h«  mu|t 
be;  andy  thereforci  if  the  freehold  of  a  pardcolar  te- 
nement held  by  copy  be  granted  to  a  stranger,  guch 
grantee  cannot  take  a  surrender ;  for  he  is  not  dotfunus 
pro  tempore.  Having  no  manor,  he  can,  consequently, 
be  no  lord.  See  4  Co.  35.  a.  MurreU  t.  Stniih.  And 
Ha  Cro.  EUx,  35a.  S.  C*  miaitU^  c.  2.  of  Grants. 
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tenaDt  for  years,  at  will,  or  by  mdkrmce ; 
wbether  ba  have  an  ^Koliite  or  defeuibb 
tide,  w  not  any  title  at  all ;  as  if  he  be  an 
abator,  intruder,  or  disseisor;  whether  he 
have  any  interest  or  not  in  the  manor,  bq  if 
he  be  a  guardian  only,  or  have  only  an 
aathcvity;  whether  he  be  an  infant,  or  of 
hH  age,  &c.  (e),  it  matters  not }  ibr  in  all 
diese  instances  he  would  only  be  the  me* 
dium  of  transfer  and  act  ministerially.  The  [  75  ] 
surrenderee  when  admitted  will  not  be  in  by 
the  lord,  but  by  him  who  surrendered  to  his 
U8e(/). 


But  if  th^  surrender  be  to  liie  lonFs  own  Surrender  to 
use^  or  to  be  dispospd  of  as  he  didl  please,  a  hii oi^nuie. 


wmender  tt>  a  tenant  by  wrong,  as  the  dis- 
seioor  of  a  manor^  shall  notf  it  is  said,  operate 
9f  ap  ^xtingltidlln^n|;(^)* 


(e)  See  4  Co.  S3,  b.  34.  a.  Co.  Lit.  58.  b.  Co. 
CcpyL  s.  a4-  ^iner.  Copyk.  (O.)  (I.  b.  $,)  Gmym** 
i)^.  Copyh.  (C.  3.) 

(/)  4  Co.  28.  i.  and|x»^.  p.  [106]. 

{g)  Sir  T.  Jona^  153.  PU  ▼.  Moor,  3  Shoiw.  Rep. 
1  j6«  S.  C 

14 
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Yet  the  doctrine,  that  a  surrender  to  it 
disseisor  shall  not  operate  as  an  extinguish- 
ment, seems  questionable.  A  tenant  by 
wrong,  indeed,  ought  not  to  be  suffered  to 
prejudice  him  who  has  right;  but  it  does 
not  appear  that  if  the  surrender  in  this  case 
was  to  be  an  extinguishment,  it  would  be 
attended  with  injury  to  any :  as  to  the  copy* 
holder,  it  was  his  own  folly  to  surrender; 
and  if  he  sujSers  in  consequence  of  his  own 
act,  he  has  nobody  but  himself  to  blame : 
and  as  to  the  rightful  lord,  he  would  be  be- 
nefited and  not  injured  by  the  extinguish- 
ment of  the  copyhold;  for  it  would  then 
go  along  with  the  manor,  and  be  recoyered 
as  part  of  it  on  the  manor  being  recovered  (A). 
The  grant  of  such  copyhold  by  the  disseisor, 
after  the  surrender,  would,  most  certainly, 
not  be  good  against  the  lord  by  right;  for 
the  voluntary  grants  qf  a  disseisor  would  not 
be  valid;  and  that  was  the  principal  point 
in  the  case  of  Moore  and  Pit.  As  to  the 
extinguishment,  we  find  a  great  difference 
[  76  ]      of  opinion  in  that  case ;  and  we  are  told  in 


(A)  See  French's  case,  4  Ct7.  31.  a.  and  £• 
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Freeman  (i),  that  the  court  inclined  to  think 
that  it  'was  an  extinguishment. 

A  copyholder  may  surrender  into  the  hands  He  lord  may 
of  the  lord  as  well  out  of  court  (k)  as  in,  and  rend(^<^f 
even  out  of  the  manor  (/),  without  alleging  a  ^^'outof 
wpeaak  custom  for  so  doing.  ^  manor. 

Secondhf^  As  to  the  steward.  stawaid. 

As  the  steward,  in  taking  surrenders,  acts 
only  ministeriaUy,  the  law  is  not  very  curious 
in  CTamining  the  imperfections  of  his  person, 
nor  the  lawfulness  of  his  authority;  for  be 
he  an  in&nt,  or  turn  compos  mentis,  an  idiot, 
or  lunatic,  an  outlaw  or  an  excommunicate, 
yet  what  things  soever  he  performs  as  incident 
to  his  place  can  nev^  be  avoided  for  any 
such  disability,  because  he  performs  them  as 
a  judge,  or  at  least  as  custom's  instrument. 
And  for  his  authority,  though  it  prove  but 
counterfeit,  if  it  come  to  exact  trial,  yet,  if 


(s)  1  Freem.  245. 

{k)  Co.  Liu.  SQ.  a. 

(0  1  SaOc.  184.    Dwfftdd  v.  Andrew. 
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in  abearance  or  outward  show  it  seems  cjor- 
rent,  that  is  sufficient  (jn). 


A  steward 
may  take  a 
surrender  out 
oftbemaiiori 


As  he  aet%  therefore^  merely  as  an  instru- 
ment in  these  cases^  no  one  can  suffisr  from 
his  want  of  a  legal  authority,  since  he  only 
does  that  which  he  who  has  authority  is  com- 
pellable to  do ;  and  a  tenant^  when  about  to 
surrender,  is  not  to  investigate  the  legitimacy 
of  his  powers.  If  he  acts  ostensibly  as  steward 
it  is  enough. 

A  steward,  as  incident  to  hi^  office,  nu^ 
take  a  surrender  out  of  court(n),  or  even 
out  of  the  manor  (o) :  and  may,  as  a  conse- 
quence, take  the  examination  of  a  feme  co- 
wrt  (p) ;  though  the  surrmder  be  to  his  own 
vm{q)i  and  this  without  any  special  custom 
to  wamuit  him,  and  though  he  be  retained 
only  by  parol. 


*  ■"  f 


(m)  Co,  Copyk.  ^.41.  Tr.  104. 
(«)  1  SM.  184.    Dudfiddy.  AndretM^  Co.  LU.^g.  a, 
n.  (6). 
(0)  1  LordRaym,  76.     Tukefy  v.  HatKiiifls. 
(p)  Cro.  JaC'  526.    Smithson  v.  Cage. 
(f)  Cro.  Elix.  717.    Emh  y.  Bkes. 


So,  the  copvbolder  may  surrender  to  hioi  ^J^  "^y 

*■  *  tue  a  nn^ 

by  attorney  without  alleging  a  c^stoni  (r\        nn^er  by 

attorney. 

So,  a  surrender  to  a  deputy  ^wa^  it  d^m 
good  (s).  Soji  a  deputy  may  appoint  another 
person  to  take  a  surrender  (t\  though  it  be 
to  be  taken  out  of  the  kingdom  (u) :  w4  it 
should  seem  that  the  person  40  deputed  rsnj 
do  ally  act  which  his  principal  might  hifiH) 
done  (w\  and,  by  copse^u^nce,  t^e  th^  c^-^ 
amiiiatioQ  of  a  feme  covert  (4'). 

Thirdfyf   As  to  the    bailiff,    beadle,   or  Smmduto 
reeve.  ' 

A  copyholder  may  surrender  out  of  court 
to  the  bailiff,  beadle,  or  reeve  of  the  manor. 


(r)  See  ante^  p.  [67]. 

(<)  1  Can^t  lUfK  84.  Pari4r  y.  Kkk.  1  L»rd 
Ra^.  658. 8.  C.  1  SaVk.  95.  S.  C.  See  M09re,  11 8. 
Ca.  952. 

(0  See  Parker  and  ITedl,  as  before. 

(«)  4Xreon.  111.    fliqggw and /Vtooft. 

(10)  See  1  LordRaym.  659. 

(«)  1  i:,€ofi.  aSg.  Bwrgctic  aad  JFy^iApr.  Ciu  £&. 
4>*  Bwrdefs  ease,  and  tee  Cra.  /4c.  596.  Smihatm 
vACagi. 
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by  virtue  of  a  special  custom ;  but  not  wfth- 
out :  and  as  a  special  custom  is  thus  necessary 
to  warrant  such  surrender,  the  copyholder 
[  78  ]  cannot,  without  the  like  special  custom,  sur* 
render  to  them  by  attorney  (y). 

Totenanu  And,  lastlv^  a  copyholder  may  surrender 

outof  court.  i.     r         ^     1.  •  1 

out  of  court,  by  special  custom,  to  certam 
tenants  *  of  the  manor ;  as  into  the  hands 
of  two  tenants,  (jgr) ;  or  of  one  tenant  (£?); 
or  to  one  tenant  in  the  presence  of  other 
persons  {b\ 

And  the  heir  of  a  copyholder  is  a  sufficient 
tenant  for  the  purpose  of  taking  such  surrender 
before  his  admittance  (c). 


(y)  Co.  Liit.  sg.  a. 

*  Custom  to  surrender,  &c.  in  the  presence  of  '*  saf- 
ficient  witnesses/*  though  not  tenants.  See  Appendix, 
No.  n.  Cust&mi  £/*  Yestminster,  prima  Co.  Dorset 

(«)  Co.  Litt.  59.  a.  Co.  Copyh.  s.  34.  Tr.  79.  9  Cb. 
76.  a,  and  h.    Chapman's  case  cited. 

(a)  Kiich.  103.  *.     1  RolL  Rep.  135. 

(jb)  Kitch.  103.  b. 

(e)  I  Keb,  35.  Mun^ace  and  Baker^  p.  Tmisden. 
The  heir  before  admission  is  tenant  by  copy  of  court* 
roll.    See  4  Co.  33.  b. 
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But  a  copyholder,  after  attainder  for  felony» 
eannet  take  such  surrender;  though  he  be 
pardoned ;  for,  on  attainder^  he  ceased  to  be 
a  tenant  (jdf). 

As  a  special  custom  is  requisite  to  warrant 
a  surrender  to  tenants  out  of  court,  so  a  copy- 
holder cannot  surrender  to  them,  when  so 
viarranted,  by  attorney,  without  a  further  cus- 
tom to  enaUe  him  to  do  so  (e). 

So,  such  tenants  who  are  authorized  to  take 
a  surrender  cannot  take  the  examination  of 
a  feme  covert  without  a  special  custom  em- 
powering them  so  to  do  (f)* 

If  a  copyholder  covenant  to  surrender  his 
copyhold,  and  afterwards  surrender  it  to  two      r  79  1 
tenants  out  of  court,  according  to  the  custom ; 
it  will  be  a  good  performance  (g). 


(ji)  Sir  7*.  Jimegf  190.    Benkon  and  Strode* 
{t)  Ante,  p.  [68]. 

(/)  Cro.  Elix.  717.    Erish  and  Rivet. 
(g)  3  Sdk.  100.     Page  V.  Smith.    1  Levinx.  993. 
Bemy  ▼,  Turner-     Ji  Kcb.  660.  Turner  v.  Benson. 
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Bat  if  a  tetmtrt  pefax  to  take  a  surr^foder 
out  of  coart,  where  the  cosUnn  is  that  he  may 
take  siidh  smrrender,  yet  no  action  Kes  against 
him  ( A), 


Presentment. 


When  requi- 
site. 


When  a  surrender  is  made  out  of  court 
into  the  hands  of  any  who  cannot  thereupon 
make  an  admittance,  or  if  no  admittance  be 
in!miediately  made  by  a  person  enabled  to 

« 

admit,  such  surrender  should  %e  regularly 
presented. 

From  \kke  geneeral  terms  in  which  the  ne- 
cessity W  a  preseflftmetift  off  a  surrender  made 
out  of  court  is  asserted  «  many  of  our 
books,  it  seems  to  have  been  too  often  in- 
ferred, dutt  such  presenlment  is  equaUy  re- 
qtiisite  into  wfbose  fami  Ai  soever  tiie  surrender 
Is  made* 


No  presents 
ment  required 
when  the  sur- 
render is  made 
to  the  lord, 
and  admission 
be  immedi- 
ately made. 


It  is  said  in  Calthorpe^  that  if  the  lord, 
having  copyhold  lands  surrendered  into  his 
hands,  will,  in  the  presence  of  his  tenants 


(A)   1  RoU.  Rep.  136.  in  the    case  of  Ford  and 
Hoihns. 
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Qot  of  court,  grant  tlie  same  to  another; 
and  the  ateward  enter  the  same  into  the 
Gouit  book,  and  make  thereof  a  copy  to  the 
grantee ;  and  the  lord  die  before  the  next 
eonrt ;  it  will  be  no  good  copy  to  hdd  the 
land  (i). 


Bat  it  mast  be  evident,  from  the  reason  of 
the  things  as  well  as  from  the  weightier  testi- 
mony of  odter  writers,  that  the  presentment 
is  onfy  for  the  iiifonnatiM  of  the  lord,  to  [  8o  ] 
spprize  him  that  such  ^rrender  has  been 
nnde(^). 

To  what  purpose  can  it  be  to  make  known 
to  tlie  lord  that  such  surrender  was  made, 
when  the  lord  knoiVb  k  already.  Why 
declare  to  him  that  tt  was  taken,  when  he 
must  be  conscious  that  he  had  taken  it  him- 
sdf?  Besides,  who  is  to  present,  a  sur- 
render taken  by  the  lord  ?  The  lord  may 
take  a  surrender  without  the  presence  of  a 
tenant  Is  the  lord  to  present  it  himself? 
But  to  whom  is  he  to  present  it  ?     Whom  is 


(f)  Cabh.4.6, 

(i)  Gilb.  Ten.  ^78. 
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he  to  inform  of  the  event?  He  cannot 
present  it  to  himself;  and  he  is  not  ohiiged 
to  say  any  thing  about  the  matter  to  his  te- 
nants.  When  the  lord»  therefore,  takes  a 
surrender  out  of  court,  he  may  admit  with- 
out any  presentment  (/). 

So  as  to  tiMB         The  same   reasoning  holds  equally  good 

as  to  the  steward,  in  cases  where  the  surren- 
der is  only  the  mean  of  conveyance.  He 
.  may  accept  such  surrender  and  immediately 
admit  the  cestuy  que  use  {ni).  It  is  clear 
that  many  of  the  books,  when  speaking  of 
the  necessity  of  a  presentment  in  case  of  a 
surrender  being  made  to  the  lord  out  of 
courts  mean  only  a  surrender  made  out  oi 
[  SL  ]  court  to  the  lord  by  the  hands  qf  tenants^  or 
qf  those  qf  the  ImUffor  reeve  (n). 


(J)  I  Roll.  Abr.  Copyh*  (M)  /rf.  4.  p.  502.  JVot- 
toetf  V.  Welch,  and  see  the  S.  C.  at  large.  1  RolL  Rep. 
514.  and  3  BuUh'.  214.  Godb.  368.  and  see  also 
IVaik.  Gilb.  278-9.  and  No.  cxi.  p.  447. 9. 

(m)  See  FrotvoeU  and  fVeleh^  as  before,  and  fVaik. 
No.  cxi.  and  cxii.  to  Gili.  Ten. 

(fi)  See  Co.  Litt.  6s.  a.    Co.  Copyk.  s.  40. 
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But  if  the  surrender  be  taken  out  of  court  But  if  the  sur. 
by  the  lord  or  the  steward,  personally,  and  no  made^JStf  a/- 
immediate  admission  be  made,  the  memoran-  ^^^^ . 

the  aamission 

dura  of  the  taking  of  such  surrender,  sined  •^  '^  *houid 

-,  -  iiii***'^  certified. 

by  the  tenant  who  surrenders,  and  the  lord  or 
the  steward  taking  it  (o),  should  be  certified 
and  produced,  on  admittance  being  requested 
at  a  futiu^e  time,  from  the  lord  if  the  steward 
had  taken  it,  or  from  the  steward  if  taken  by 
the  lord. 


If  admittance  be  immediately  made  by  the  And  if  the 
lord  or  steward  taking  such  surrender,  yet  be  oat  of  court 
such  admittance  should  be  regularly  notified  ^^on^t^Lr 
at  the  next  court-day  for  the  information  of  ''^^.•ufrender, 

.  yetitshouid 

the  tenants.     This  too  was  more  immediately  ^e  cerufied  at 

,      1  .  ^r       ^®  "«*t  court 

necessary  in  ancient  days,  as,  m  case  the  day. 
tenants  should  have  known  any  objections  to 
the  person  so  admitted,  of  which  the  lord 
might  have  been  ignorant,  they  might  have 
informed  him  of  them ;  from  which  he  might 
have  been  induced  to  resume  the  estate,  as 
having  conferred  it  on  a  person  who  was 
unworthy  of  the  grant.  Add  to  this,  that  it 
must  be  regularly  inserted  on  the  court-rolls 


(ft)  Artie f  p.  [71]. 
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of  the  manor,  by  a  copy  of  which  he  is  to 
hold(p). 

Butifthdsur*  If  the  Surrender  be  made  into  the  hands 
made  to  any  of  tenants,  or  into  those  of  the  reeve  or 
diartfei^  bailiff,  or,  in  short,  of  any  other  person  than 
p!^Jt™nt*  the  .lord  or  steward,  the  surrender  must  be 
wUibenecea-  presented  in  court,  in  order  to  inform  the 

Nil  T* 

[  82  ]  lord  or  the  steward  that  such  surrender  was 
taken  (^).  And  the  presentment  is  thus 
made:  the  person  who  took  the  suiTender 
comes  into  court  and  produces  the  memo- 
jandum,  if  any ;  if  there  be  none,  he  certi- 
fies to  the  court  that  the  surrender  was  duly 
made  into  his  hands,  and  then  the  homage 
present  it:  and  the  presentment  is  thus 
entered: 


sentment  on 


Entry  of  pre-       ^\  And  the  homage  afcNresaid  also  find  and 
th«  roUi^  ^    present,  that  A*  B.  one  of  the  copyhold  or 

eustoBiary  te&anta  of  this  manor,  who  held  to 
him  and  his  heirs,  at  the  will  of  the  lord, 
aceordit^  to  the  custom  of  the  manor  afore- 
said, All  that  customary  or  copyhold  mes-^ 


(p)  Watk.  GUh.  Ten.  449.  cxi. 
(f)  Co  Lin,  59.  ^.  &c. 
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9ug^,  &c«  Dip,  out  of  court  and  since  the 
last  courty  surrender  into  the  bands  of  the  lord, 
hy  the  rod,  and  acceptance  of  C.  D.  the  bailiff 
of  this  manor,  (or  -£•  F,  one  of  the  customary 
tenants  of  this  manor ;  as  the  case  may  he) 
aocovding  to  the  custom  of  this  manor.  All 
that  his  said  ciistomary  or  copyhold  messuage, 
*c.    To  the  use  (ff,  &c." 

Or  thus: 

'^  Al30  at  this  court  came  A.  B.  and 
C.  D.  two  of  die  copyhold   or  customary 
tenants  of  this  manor,  in  their  proper  persons^ 
and  certified  in  open  court,  and  thereupon  the 
henage  present^  that,  out  of  court,  and  since 
the  kst  court,  JS.  F.  who  held  to  him  and  his 
hen  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  Att^  &c.  Did  surrender 
into  the  hands  of  the  lord,  by  the  rod,  and  ac- 
ceptance of  the  said  A.  B.  and  C  D.  according      [  8S  ] 
to  the  custom  of  this  manor,  AU  that  his  said 
copyhold  or  customary  messuage,  &c.     To  the 
useiif^JlSC. 

Sudi  eunendor,   so  taken  out  of  court.  By  whom  to 
should  be  regularly  certified  by  those  who 
took  it.     But  this,  though  frecpiently  affirmed 
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in  the  books  to  be  indispensable,  is  now 
acknowledged  not  to  be  of  necessity.  If  the 
tenants  or  bailiff  who  took  such  surrender 
die,  yet  it  may  be  presented  on  good  proof  (r). 
And  if  they  are  living  and  do  not  certify  the 
taking,  yet,  if  it  be  satisfactorily  proved  to 
the  court  that  such  surrender  was  made,  it 
is  sufficient  (5),  Were  it  to  depend  wholly 
on  the  personal  testimony  of  the  individuals 
who  took  it,  the  time  allowed  by  the  custom 
for  presentment  might  elapse  before  they 
chose  to  certify  (/)•  Besides,  the  only  end 
of  such  testimony  is  to  inform  the  lord  or 
steward  that  the  surrender  was  duly  taken; 
and  if  this  be  acccunplished  it  is  enough.  If 
the  lord  or  steward  be  satisfied  that  such 
surrender  was  absolutely  made,  they  may 
notice  it  without  a  presentment  j  and  their 


(r)  OUb.  Ten.  230.  Cro.  Jac.  403.  Frosel  v.  IFelch. 
Co,  Copyh-  8.  40. 

(j)  GUb.  Ten»  280.  Lex  Cust,  340.  ch.  16.  And  see 
Cro.  Jac,  403.  Frosd  v.  Welch.  But  it  is  said  in 
3  BuUt,  31 8.  that  a  special  custom  may  confine  such 
notification  to  the  individuak  who  took  the  surrender. 

(f)  In  case  of  refusal  to  present  we  are  told  by  Lord 
Coke^  that  on  petition  or  bill  exhibited  in  the  lord's 
court,  the  party  grieved  shall  there  find  remedy. 
Copyh.  s.  40.  p.  89. 
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admittance  of  the  surrenderee  will  be  good  {u). 

The  end  of  the  presentment  is  answered ;      [  B4  ] 

and  therefore  it  would  be  nugatoiy  to  pre- 

sent. 

But  here  we  may  remark  the  utility  of 
making  .  memontndum  of  the  taking  nich 
surrender  out  of  court,  and  of  its  being  regu- 
larly signed  by  the  surrenderor  and  the  per- 
son or  persons  into  whose  hands  it  is  made  (w) ; 
that,  in  case  of  death,  or  refusal,  or  negligence 
of  the  persons  taking  it,  the  surrender  may  be 
the  more  easily  proved. 


The  -presentment  of  a  surrender  should,  by  when  to  bo 
the  general  custom  of  manors,  be  at  the  next 


(u)  Gilb.  378-9.  3  Bulst.  317.  319.  Rosewdl  ▼• 
Wdsh.  But  thia  is  while  such  surrender  continues  in 
force :  ftr,  if  the  surrender  become  void  for  want  of  a 
timely  presentment,  or  from  not  being  acted  on  within 
due  timCy  a  subsequent  admission' will  not  give  it  effect. 
The  lord  cannot  notice  a  surrender  which  has  ceased  to 
exist.  The  surrender,  in  such  case,  would  be  utterly 
at  an  end,  and  consequently  there  could  be  none  on 
which  to  found  such  admission. 

(w)  See  atUe,  p<  [71I9  &c. 
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court  i  though,  by  special  custom^  it  may  be 
at  a  aubsequent  one  (s). 

And  the  presentment  of  a  surrender  to 
the  use  of  a  will  may,  by  special  custom,  be 
made  at  the  next  court  after  the  death  of  the 
surrenderor,  though  it  be  not  die  next  after 
the  sun^nder  made  :  and  it  should  seem  abo 
that  it  W(>uld  be  good  without  such  ^>ecial 
custom  Of). 


[  86  ]  If  die  surrender  be  not  certified  within  the 

time  prescribed  by  the  custom,  the  homage, 
it  should  seem,  ^ould  be  justified  in  refusing 
to  preset  it(;srX  For  such  custom,  being 
in  itself  so  salutary  and  re^aooMe  (a\  ought 
to  be  stricdy  observed :  and  it  does  not  appear 
that  it  can  be  in  the  power  of  the  homage 
to  rescind  or  dispense  with  it.  When  the 
prescribed  time  is  elapsed,  the  surrender  would. 


»«      <l*i   ■>>—  >i       IM>«»llii       niiiwM        ■ii«*«iafc^>a      ■!■ 


(x)  Co.  Ccf^h.  n.  40.    Tr.  88.   Co.  LU.  63.  a.    See 
8  Vet.  30fl.  6oa.  68o.    A  year  and  a  day.  Cat4erf  ^l• 

( jf)  See  Com.  Dig.  Capi^.  (F.  9.  ft  10,) 

{z)  See  2  Vem.  564.  Tayhr  v.  Whmkr. 

(a)  See  Gilb.  Ten.  a8o. 
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it  sbottld  9eem,  become  absolutely  void  at 
Equity  will,   however,   under  cert^n  cir-  Want  of  pre- 

. ,  •  ,  /*        •       1      sentment  aid- 

cumstances,  aid  against  the  want  of  a  tmely  ed  in  eqmtj. 
presentment  (c). 


Again,  such   presentment  of  a  surrender  ^'^l?^^ 
out  of  court  may  be  made  though  the  sor-  though  the 

tunenderor^ 
&c.  die. 


{jS)  Co.  Liii.  6a.  a.  See  a  Salt,  449.  Taylor  v. 
Wheder,  2  Vem,  564.  S.  C.  a  Vem.  609.  Jennings 
▼.  Moore  4r  oi.  If  the  custom  limit  a  certain  time,  as 
twelve  months,  it  is  said  diat  the  prefentmeat  would 
not  be  good  if  made  afterwards,  though  no  toiui  wu 
hdd  during  the  tvtdve  months :  see  Carter^  75.  Smith 
▼.  Pi^fnton ;  for  the  surrenderor  should  have  procured 
a  comt.  See  Cro.  Jac.  403.  But  the  surrenderor 
riudlin  sudi  case  be  compeDed  to  surrender  again.  See 
s  Vem.  564.  Tajfior  r.  Wheeler^  mipoit.  p.  [88]. 

(f)  Caaes  oi  Taylor  t.  Wheeler^  in  Vem.  and  Salk. 
Jauimp  ▼•  Maore  Sf  al.  &c«  and  a  Ves.  633.  HinUm 
T.  HhUoH.  Bra.  Cos,  Part.  Blenkame  r.  Jennens  4*  ol. 
<V.  t.  p.  378.  Stol  edic)  J.  surrendered  to  uses  dP  will, 
and  devised  to  his  son  Andrew  in  tail,— remainder  to 
CometioB  (a  ww[^  by  second  wife)  in  tajL  Surrender 
void  for  vrant  of  presentment.  Andrew  diad,  s.p.  leav- 
ing a  sister  of  the  whole  blood  his  heir.  Surrender 
SQ^died  in  &TOur  of  Comdius.  No  admission  of 
Aadiew.    Uogd  ▼,  Burton^  iUd.  p.  381,  and  6  Vin.  56. 
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renderor,  or  the  sunrenderee,  or  both  of  them, 
happen  to  die  before  such  presentment  be 
made  (cQ. 

The  surrender  Much  is  to  be  found  in  the  books  of  tlie 
rive  its  obii-  obligatory  power  of  the  presentment,  with 
^m^th^P^  respect  to  surrenders  out  of  court.  The  sur- 
•«^^  J      renderor  is  not.  it  is  repeatedly  affirmed,  con- 

eluded  till  the  surrender  be  presented.  Before 
actual  presentment  say  they,  he  may  surrender 
to  another  person ;  and  if  the  second  surrender 
be  presented  and  admittance  ensue,  it  shall 
totally  annul  the  former  (e). 

• 
That  the  estate  continues  in  the  surren- 
deror till  presentment  is  clear:  and  it  is  equally 
clear,  that  it  continues  in  him  till  admission  (y^. 
And  it  is  clear  also  that  the  ensuing  admission 
shall  relate  to  the  surrender  and  defeat  the 
mesne  acts  of  the  surrenderor  (g*). 


{d)4Co.  39.  b.  5  Burr,  8764.  Vaughan  d.  Atkins 
V.  Aikins.     1  SaUc.  185.  Benson  ▼.  Scott. 

(e)  Seethe  case  of  Btir^oiW  and  SpurUngy  Cro*  Car. 
283.    Sir  W.  Jones,  306.  &c.  Gilb.  Ten.  981. 

(y*)  Post.  p.  [100]. 

(g)  Benson  and  Scott,  Carth,  375.  ^c.  Vaughan  d. 
Atkins  V.  Atkins.    5  Burr.  3764.     And  post.  p.  [103]. 
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But  the  truth  seems  to  be  that  so  soon  as 
the  copyholder  surrenders,  though  out  of 
court,  for  a  valuable  consideration  (A),  so  soon 
is  the  surrenderor  concluded  at  law  (i),  as 
well  as  in  equity  (Jc)  ;  and  his  hands  for  ever  [  87  ] 
bound  up  from  disposing  of  the  land  in  any 
other  way,  and  his  mouth  for  ever  stopped 
from  revoking  or  countermanding  his  own 
deliberate  act  (/). 

If,  indeed  the  surrender  be  merely  volim^  lUvocation  of 
tary  the    surrenderor  may  revoke    it,    not 
only  at  any  time   before  presentment,   but. 


(k)  See  KUch.  8a.  a.    Co.  Copyh,  s.  39.     Tr.  87-8. 

(0  See  Kitch.  and  Co.  ubi  svp.  2  Blackst.  Comm, 
&  M.  p.  368-9.  and  4  Burr.  1961.  Lord  Matufidd^ 
in  the  case  of  Vavghan  d.  Aikms  v.  Atkins,  said  the 
"  surroider  ia  a  complete  execution  of  the  contract,  as 
between  the  vendor  and  vendee"  5  Burr.  2785.  And 
in  that  of  Roe  d.  Noden  v,  Griffiths^  he  repeatedly  de- 
dared  that  **  the  land  was  bound  by  the  surrender." 
4.  Burr.  1961.  So  also  in  that  of  Vaughan  d.  Atkins  ▼. 
Attins.  5  Burr.  2787.  See  also  Salk.  185.  Benson 
tod  Seait;  and  1  Durnf.  Sf  East^  601.  Holdfast  d. 
WocOams  v.  Qaphatn. 

(1)   See  Taj^r  and    Wheder.    s  Sdk.  449.   and 
8  Vem.  564.    Jennings  r.  Moore  et  al.    2  Fern.  609. 
(/}  Co.  Copyh.  a.  39,  Tr.  p.  88.    2  JB/.  Comm.  369. 
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according  to  Kitchen^  ('*  a  book/'  said  C.  J. 
WilleSf  **  of  good  authority ;  and  the  rather 
because  founded  on  old  determinations,  not 
advancing  fancies  of  their  own(97t),")  at 
anytime  before  admission :  *^  and  this/'  aaid 
he,  '*  is  most  commonly  done,  and  that  with 
reason  j  and  such  appears  to  me  to  be  the 
law  (»)." 

It  is  not,  therefore,  in  either  case,  the 
presentment  that  concludes  the  surrenderor. 
In  the  case  of  a  surrender  for  a  valuable 
consideration,  he  cannot  revoke  it,  or  possibly 
delude  or  defraud  the  surrenderee  of  the 
effects  of  his  surrender  or  the  fruits  of  his 
grant  (o). 

And  where  the  surrender  is  merely  t^o&m- 
tmry^  he  may  revoke  qfkr  presentment  ^Ayfr^l 
as  before  (jp). 


(n)  KUck.  83.  a.    Revocation  of  a  voluntary  aettle* 
ment.    See  Cowp,  70^.     Dae  v.  RouiUdgt. 

(0)  Co.  Cifpyh,  B.  39*    TV.  p.  88. 

if)  JOkhf  8a.  a.  as  before. 
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If  indeed  the  custom  require  that  a  surren-  Surrender  be- 

,        .     .  .     .         coming  voia 

der  should   be  presented  within  a  limited  onnon-pre- 
time,  and  declare  that  it  shall  be  void  if  not  within  time. 
piesented  within  such  time,  if  it  be  not  pre« 
sented  within  such  time,  it  must,  of  ccmse- 
quence,  be  imnulled :  but  this  does  not  prove      [  86  ] 
thit  it  was  revocable  htfore  it  was  rendered 
void.     If  it   become  void  by  reason  of  a 
want  of  a  tiihely  presentment,   the  surren-  ^h^  vendor  - 
dcror  will  fin  cases  of  valuable  or  meritorious  ""*'  "*^* 

■-  new  surrender. 

consideration,]  be  compellable  to  surrendei^ 
anew  (j). 

Great  care,  however,  should  be  tdken  that  The  present- 

ment  must 

the  presentment  be  duly  made  within  the  accord  with 
time  which  the  custom  has  prescribed,  and 
tbit  the  presentment,  when  made,  exactly 
^  ensne*^  rar  correspond  with  the  sunrender. 

And^  on  this  latter  pomrt,  the  observations 
and  reasoning  of  the  late  Lord  Chief  Baron 
Gilbert^  are  so  just  and  forcible  that  I  shall 
^e  ms  tvwn  words% 


(q)  See  a  K«ni.  564.    7«|yfer  v.  Whmikr^  and  miU 
p.  [«5]. 
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**  My  Lord  Coke  says  (/*),  that  present- 
ments of  surrenders  ought,  in  all  material 
points,  to   ensue  and  agree  with  the  sur- 
renders themselves,  else  the  surrender,  pre- 
sentment, and  admittance  thereupon  will  be 
void,   which    seems    reasonable;  for   if  the 
presentment  in  matter  differs  from  the  sur- 
render, the  lord  has  no  sufficient  notice  of 
the  surrender,  and  then  the  admittance  of  it 
in  reason  must  be  bad,  and  not  help  out  the 
presentment ;  for  if  the  lord  knew  the  true 
surrender,  perhaps  he  would  never  consent 
to  such  a  surrender ;  and  the  true  surrender 
ought  to  be  known,  that  the  lord  may  know 
his  tenant,  and  from  whom  to  take  his  ser- 
vices.    The  admittance  cannot  help  out,  for 
that  was  grounded  upon  the  presentment ; 
[  80  ]      but  if  the  lord  had  notice  of  the  true  surren- 
der, though  the  presentment  did  differ,  yet 
it  seems  reasonable  the  admittance  should 
enure  according  to  the  surrender,  because 
he  had  notice  of  the  true  surrender,  and 
when  a  man  is  admitted^  he  is  in  by  the 
surrender. 


(r)  Co.  Copy,  8,  40.     IV.  p.  88.    4  Co.  9$,  a.  2  BL 
Comm,  369.  th.  22. 
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Where  it  is  said  that,  if  the  preaeiitment* 
diflfer  in  points  material  from  the  surrender, 
that  there  the  admittance,  presentment,  and 
surrender,  are  all  void ;  it  seems  this  must 
be  understood,  if  the  time  for  presenting  the 
surrender  be  past;  for  if  there  should  be  a 
presentment  and  admittance  made  contrary 
to  the  surrender,  sure  this  will  not  make  the 
surrender  void  before  the  utmost  time   al- 
lowed by  law  for  the  surrender's  being  pre- 
sented; for  it  is  no  reason  to  say  that  be- 
cause the  presentment  is  void,  that  therefore 
the  surrender  is  void ;  for  the  surrender  de- 
pends not  on  the  presentment,   though  it 
may  be  void  because  not  presented,  but  not 
because  ill  presented.     So  that  if  after  such 
ill  presentment  and  admittance,  there  should 
be  a  good  presentment  and  admittance,  it 
seems  the  surrender  and  all  other  acts  will 
stand  good  (s). 

If  the  presentment  be  truly  made,  and  ac-  ^  eironeout 

*■  ''  •       entry  on  the 

cord  with  the  surrender,  and  yet  be  wrongly  roll  may  b« 
entered  upon  the  rolls,   the  rolls  shall  be 
amended. 


C«)  GUb.Ten.^Q^G. 
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As  if  a  surrender  be  made  upon  conditumt 
and  so  presented,  and  the  steward,  in  enter- 
[  00  ]  ing  it,  omit  the  conditioni  enrolling  it  as  an 
absolute  one.  yet,  upon  sufficient  proof  made 
in  court,  the  surrender  shall  not  be  avcaded, 
but  the  roll,  being  no  estoppel  nor  record, 
shall  be  amended,  and  this  shall  be  no  con- 
clusion to  the  party,  to  plead  or  give  in 
evidence  the  truth  of  the  matter  (0-  And 
though  the  admission  was  absolute,  jA  the 
surrenderee  shall  be  suljgect  to  the  con- 
dition i  for  when  admitted,  he  shall  be  in  by 
the  surrenderor,  and  the  lord  cannot  vary  bis 
estate  (u). 


(0  Co-  Copjfh.  s.  40.  p.  89*  GUb.  Ttn.  19s.  S54« 
Dyer^  251.  b.  Winter  and  Jeringham,  In  the  case  of 
Winter  and  Jeringham^  the  enrofanent  embraced  more 
copyhold  property  of  the  tenant  than  the  surrender, 
and  the  question  was  whether  more  should  pass  ?  Axui 
we  are  told  that  **  it  was  in  debate  for  the  space  of  94 
years  in  several  courts;  and,  by  the  opinion  of  Dyer, 
no  more  than  was  particularly  expressed  in  the  sur- 
render should  pass.  And  accordingly  a  decree  toas 
made  by  Lord  Wenttoorik,  Lard  and  Chanedhr  ^  Us 
manor  of  Hackney;  ^ohereqf  he  qftervmrds  repeuted^ 
jet  many  others  agreed  with  the  above  opinion  as  law.^ 
See  also  Cos.  T.  Finch,  354.    Brend  v.  Brend, 

(«)  See  4  Co.  228.  b.  and  3  Burr.  1543*  and  4  i^' 
1961. 
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tyUify ;  **  A  surrender  is  the  yielding  up 
of  an  estate  by  the  tenant  to  the  lord»  either 
as  a  reUnqtusftment  or  resignaticm  of  such 
estate^  w  as  the  mean  of  conveying  or  trans- 
ferring it  to  another." 

And  here  we  shall  consider  such  surrender  Surrender 
4U  a  relinquishment  or  resignatmi  of  the  ^  reiinquish- 
copyholder's  estate.  ^,S?te"^  '^ 

Long  after  the  Norman  conquest  there  Under  the 
were  many  villeins  or  bondmen  in  so  abject  Xsre  wen 
a  slavery  as  to  hold  the   portions  allotted  f^^^ 
them  of   the  demesnes  of   the    manor  ab-  "^<i"»*»- 
solutely  at  the  will  of  the  lord ;  being  nei-      I  ^^  1 
ther  permitted  to  hold  them  against  the  lord's 
inrlinatiiHis    nw  to  quit  them  without    his 
pennission.     So  far  from  acquiring  property 
themselves,  they  themselves  were  the  pro- 
perty of  their  lord.     Instead  of  the  lands 
belcmgiiig  to  them,  they  were  regarded  as 
annexed  to  the  lands.    On  a  grant  of  the 
manor  they  passed  as  appendages ;  and  were 
not  considered  as  having  a  will  of  their  own. 

There  were  others  who,  though  they  held  There  were 
at  the  will  of  the  l(Hrd,  might  have  quitted  mighthave 
or  renounced  the  tenancy  when  they  thought 
proper  to  do  so; 
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A  third  class         Again,   a  third   class   existed  who  could 

were  irrcmoT-         •,!         i  >■  t      t     n  ^i     • 

able  while  neither  be  amoved  or  expulsed  from  their 
ed  thwr^s^  lands,  whilc  they  performed  the  services 
wes.  imposed,  nor  compelled  to  hold  them  against 

their  inclinations  (w). 

Without   tracing,    however,    the   changes 

which  the  villein  tenure  experienced,  or  the 

So  a  copyhoi-  melioration  of  the  state  of  the  peasantry,  we 

der  cannot  be  ,  . 

expulsed  but  may  remark  that  it  has  been  long  established 
hMomfK^t!      that  the  copyholder  cannot  be  deprived  of 

his  lands,  (though  he  is  still  said  to  hold  at 
the  will  of  the  lord)  but  by  his  own  act  or 
misconduct  (a:).  If  he  neglect  or  refuse  the 
returns  which  he  is  bound  by  his  tenancy  to 
render  ;  if  he  do  any  act  incompatible  with 
[  M  ]  the  nature  of  his  tenure,  or  injurious  to 
the  estate  which  he  holds,  a  forfeiture  will 
be  justly  incurred.  But  while  he  duly  per- 
forms  his  services  and  «:ts  consistently  with 
his  relations  to  the  lord,  he  has  a  right  to 
retain  his  lands  till  he  choose  to  relinquish 
the  tenancy. 


fyo)  See  1  BLLmo  Tr.  119,  &&  and  the  authorities 
there  referred  to,  and  Waik.  No.  cxli.  to  GUb.  Ten. 
p.  462. 

(x)  See  ante,  ch.  3.  Of  Grants,  p.  [44],  6cc» 
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If  he  18  desirous  of  returning  the  lands  to  bat  he  ma  j 

^iiji_  1  st  •         relinquish  hi* 

the  lord,  ne  may  surrender  up  the  possession  esute. 
to  him  by  the  accustomed  symbol,  and  in  the 
usual  form,  as  he  would  have  surrendered  it 
to  the  use  of  any  other  person;   declaring  Express  re- 
expressly  his  intention  that  it  shall  be  to  the  »i"^i"i*»^»«"'- 
use  or  benefit  of  the  lord,  or,  in  the  language 
of  earlier  days,  **  that  the  lord  may  do  there- 
with his  will  (y)/' 

Though  no  use  be  expressed,  yet  if  it  No  um  ex- 
be  merely  surrendered  into  the  lord's  hands,  ^^ 
and  there  be  no  peculiar  circumstance  in 
such  surrender  to  rebut  the  presumption,  it 
will  be  a  sufficient  relinquishment ;  and 
Adl  be  to  the  benefit  of  the  lord :  as  the 
surrender  in  itself  is  no  more  than  the  re- 
turning the  possession  of,  and  right  to,  the 
tenements  to  the  lord  of  whom  they  are 
held.  And  if  there  be  nothing  to  induce  a 
diflferent  construction,  if  there  be  no  appa- 
rent end  which  such  different  construction 


(y)  Of  a  surrender  to  the  disseitor  of  a  manori  «ee 
^^  ^  [75]. 
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can  answer,  the  surrender  must  have  its 
natural  effect  (z). 

[  ^  ]  There  are  many  modes  by  which  the  tenancy 

Relinquish-  , 

meot.  may  be  relinquished,  but  they  will  more  pro- 

perly fall  under  our  consideration  when  we 
come  to.  treat  of  the  extinguishment  of  copy- 
hold property  (a). 

But  th*  lands  When  a  copyhold  is  thus  returned  to  the 
granted  by  lord  it  Still  retains  its  demisable  qualities  ; 
^P^'  hwU  till  granted  again  by  copy»  it  shall  fol- 

low the  manor  into  whose  hands  soever   it 

pass(i). 

Surrender  In  the  next  place,  we  shall  consider  such 

demean  of*  Surrender  as  the  mean  qfconvei/ing  or  trans^ 
conTeyance.    firring  a  copyhold  to  onoiher. 

We  have  already  seen  the  Necessity  of  a 


(jt)  See  1  Lord  Baym.  627.  Fuher  and  Wiggj  p. 
Hok.  C.  J.  I  P.  W.  17,  S.  C.  Waik.  No.  cxvii.  to 
GUh*  Ten.  457. 

(fl)  Pott.  di.  9. 

{h)  Post,  ch.  9. 
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sumender  as  such  mean  of  conveyance  and 
the  principles  on  which  it. depends  (c). 

We  have  seen  tdo,  that,  though  the  copy- 
holder held  originally  merely  at  the  will  of 
the  loidt  the  law  has  so  established  his  interest 
tbit  he  cannot  be  dispossessed  of  his  tene- 
ments while  he  renders  his  services  and  ob- 
serves the   customs  of  the  manor  ((/)•    As  Right  of  Um 
die  law  has  thus  established  his  interest,  it  transfer  hi& 
htt  also  enabled  him  to  transfer  it  to  another  ^^^''^^- 
on  pursuing  the  accustomed  forms.  The  copy- 
holder has  now  in  most  cases  a  right  to  nomi- 
nate a  person  to  succeed  him  in  his  tenancy  j 
whom  (if  such  person  has  no  legal  incapacity 
to  tske)  the  lord  is  compellable  to  accept  as 
bis  tenant  (e). 

The  suirender,  therefore,   in  these  cases      [  M  J 
is  only  a  form ;  it  is  merely  the  medium  of  Surrender  a 
conveyance :   for   even  where   it  is  stnctly 
observed,  it  is  now  purely  subservient  to  the 


{«)  AmU,  p.  [43]  [50]  Ac. 

{i)AnU,ch.2.p.[44\    OF  Graato. 

{€)  AnU,  p.  [51]  [53]  andpo*^.  eh.  6.  Of  Admifsion 

L   2 
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On  surrender 
no  estate 
passes  to  the 
lord. 


Sonrrenderor 
renuuns  te- 
nant till  ad- 
mission of 
surrenderee ; 


and  may  •a^-. 
render  to  an- 
other without 
a  formal  r^ 
vocation. 


conveniency  of  the  tenant,  as  a  mode  of  trans- 
ferring his  interest. 

On  such  surrender  being  made,  no  estate 
passes,  in  consequence,  to  the  lord  (jf ),  but 
it  remains,  till  the  nominee  be  admitted,  in 
the  surrenderor.  He  continues  tenant ;  and 
must  answer  the  services  and  returns  (g*). 
Till  such  admission  of  the  surrenderee,  the 
surrenderor  may  maintain  an  action  of  tres- 
pass (h) ;  and,  if  he  die,  the  premises  will 
descend  to  his  heir  (i). 

If  he  surrender  to  the  use  of  any  one 
without  consideration,  he  may  again  surrender 
to  another  without  a  formal  revocation  of  the 
first  surrender  (Ar).  So,  if  he  surrender  to 
the  use  of  his  will,  and  afterwards,  without 
taking  any  notice  of  such  surrender,  he  sur- 
render to  another  in  fee,  the  second  surrender 
will  be  good  (/). 


if)  Cro.  Car.  283.    Burgotn  and  Spurting* 

(g)  Co.  Copyh.  s.  39. 

(A)  Cro.  Eliz.  349.    Berry  and  Greene. 

(t)  Cro.  Jac*  403.     Froid  ▼•  Wd$h. 

{h)  See  ante^  Cro.  Car.  283.     Burgoin  and  Spurting, 

(/)  Cro.   FMz.  442.    Fitch  and   HocUey:    and  see 
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So,  ss  a  surrender  is  merely  to  eflfectuate  No  more 
the  copyholder's  alienation,  no  more  shall  pass  CIm^  the 
by  it  than  it  was  his  intention  to  pass  :  if  the  '^^^S^ 
copyholder,  therefore,  surrender  to  the  use  of 
A.  for  life^  or  in  tail ;  or  to  the  use  of  his 
last  will ;  and  he  die  without  making  a  will ;       [  06  ] 
or,  if  making  a  will^  he  limit  only  a  portion 
of  the  estate  ;  the  residue,  or  part  undisposed 
of,  in  the  first  and  last  cases^  and  the  whole  in  The  retidae 
the  second,  will  be  the  old  estate  and  descend  ^*""**  "* 
to  his  customary  heirs  (971). 

So  if  he  surrender  to  particular  uses  with  if  he  limit  to 

the  uLtimate  limitation  expressly  to  his  own  tb^yXiTbe 

right  heirs,  they  shall   take  such   limitation  ^^^  ^ 

as  the  old    estate,   and,    consequently,    by  ji,/^y^ 
descent  (n). 


zfjL 


a  JuMi.  Blaeht.  Rep.  1046.  ThrustatU  d.  Goivfr  ▼. 
Cmmingham.  [But  in  case  no  admittance  take  place, 
imder  the  second  surrtnder,  a  devise  of  the  copyhold 
viU  be  supported  by  the  fonner  surrender  to  the  use 
of  the  wilL     Ibid,  and  see  16  Ves.  537*  also  in/ra, 

(fli)9  Co.  107.  a.  1  BrofwnL  181.  Cro.  Eliz.  148. 
BuUen  and  Grant.  Ibid.  442.  Fitch  ▼.  Hockley.  4  Co. 
99.  b.  [See  also  3  Bamew.  Sf  Aid.  46a.  Vomer  Sf 
oUkers  r.  Jeffery.} 

(n)  4  Burr.  195a.  1900.     Roe  d.  Noden  v.  Griffiths. 

L3 
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Djjtiiictionui  A  difference,  indeed,  has  been  taken,  aa 
eoBtio-  to  this  latter  point,  when  the  sorrenderor 
takes  a  particular  estate  himself^  and  when 
not.  As,  if  a  surrender  be  made  to  the  use 
of  the  surrenderor  for  life,  with  remainder  to 
a  stranger  in  tail,  and  the  ultimate  limita'- 
tion  be  to  the  heirs  of  the  surrenderor,  his 
heirs  shall  take  by  descent :  yet  if  the  sur^ 
renderor  take  no  particular  estate  himself,  and 
the  ultimate  limitation  then  be  to  his  own 
heirs,  such  heirs,  it  is  said,  shall  be  in  2^ 
purchase  (o). 

But  although  this  distinction  is  recognized 
in  the  case  of  Roe  \.  Quartley^  (by  Askurstj  3. 


[And  note,  that  in  a  case  of  uncertainty,  as  to  whether 
by  the  term  '<  Right  heirs  of  A/'  in  the  ultimate  limita- 
tion of  an  estate,  be  meant  the  right  heirs  of  the  aur« 
irenderor,  or  those  of  another  person  mentioned  in  the 
surrender  of  a  similar  name,  it  would  be  sufficient  to 
support  an  ejectment  for  the  right  heir  of  the  sur- 
renderor, to  Aew  the  existence  of  such  uncertainty  on 
the  face  of  the  surrender ;  for  to  defeat  his  title  it  most 
be  distinctly  made  appear,  that  such  ultimate  remainder 
passed  out  of  the  surrenderor.  See  9  East^  407,  and 
inflra^  p.  [107]  note  (*).] 

(0)  See  the  case  of  Allen  and  Palmer^  1  Lefm.  lOi. 
and  KUch,  86.  a.  88  a.  and  b.  Lex  Cust.  135.  eh.  15. 
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when  detivering  the  opinion  of  the  court  (p) ;) 

yet   such    distinction  has  been    questtoned 

by  C   B.  Gilbert  (9);  an4  after  hun  by      [M] 

Mr.  Feame(r). 

Had  the  ultimate  limitation  been  expressly 
made  to  the  surrenderor  and  hk  heirs^ 
whether  he  himself  had,  or  had  not»  taken 
a  partkuUp  estate,  his  heirs  would  neceosa. 
nly  have  beai  in  h/  descent.  But  whether 
such  surrenderor  would  have  taken  such 
ultimate  estate  (without  taking  a  particular 
one)  as  a  remainder,  or  as  his  rwersionf 
seems  to  have  been  disputed.  According 
to  the  distinction  afxtve  noticed,  and  espe* 
ciaDy  the  case  cited  in  Kitchen^  the  surren'* 
deror  would  haye  taken  it  as  a  remainder : 
but  according  to  later  decisions,  and  parti- 
cularly the  case  of  Roe  d.  Nodem  ▼.  Gr^ 
fiAs  (s),  he  would  have  been  in  of  his  o/tf 
estate. 


(p)  1  Durnf,  and  Easty  634. 

(q)  r«i.  272.3. 

(r)  Canting.  Rem,  48.  yt  Ed.  86.  4ih  Ed.  [67.  Ed. 
BtdL] 

(s)  4  Burr.  1952.  and  lee  T%rustotd  d.  Gotoer  v. 
Cunrnngkam.  Feamey  go.  {^thEd.)  [68.  £1/.  Btdl.]  and 
a  Jua.  Blackst.  Rep.  1046. 
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And  it  has,  indeed,  been,  I  believe^  uni* 
formly  held  that,  if  a  popyholder  in  fee  sur- 
render his  estate  to  the  use  of  his  will,  and 
devise  to  a  stranger  for  life,  or  in  tail,  and 
so  leave  a  portion  of  the  fee  unlimited,  (with' 
out  giving  it  expressly  to  his  heirs)  it  shall 
be  considered  as  his  reversion,  or  undisposed 
of  residue,  and  go  to  his  heirs  by  descent  (/). 
So,  where  a  copyholder,  seised  in  fee,  sur* 
rendered  to  the  use  of  his  will,  and  after- 
[  97  ]  wards  surrendered  to  particular  uses,  with 
the  ultimate  limitation  to  his  own  right 
heirs ;  it  was  adjudged  that  he  was  in  of  his 
old  estate^  and  that  he  might  have :  devised 
his  reversion  without  any  fresh  surrender  or 
admission  (u). 

Now  the  idea  that  when  the  ultimate  li- 
mitation was  ea^presshf  made  to  the  heirs 
of  the  surrenderor,  the  heirs  should  take  by 
purchase^  and  when  it  was  not  expressly 
made  to  them,  but  resulted  or  arose  by  im- 


(0  1  Leon.  174.  BuUeyn  and  Grant,   Cro.EHz.  148. 
S.  C.  4  Co.  29.  b.  Bunting  and  LqnngvoelL 

(tf)  Thrustauid.  Gawery.  Cunningham,  i  Feame,go. 
[68  Ed.  ButL]  and  2  Just.  Blackst.  Rep.  1046.  [And 
3  Barnmv.  4"  Aid.  462.  VaxMer  4r  ciher*  v.  Jeffcry^ 
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plication,  they  should  take  by  descent^  origi* 
nated  in  this ;  that  the  estate  being  yielded 
to  the  lord,  the  uses  limited  were  new  uses ; 
and  as  the  whole  estate  was  thus  limited, 
nodiing  remained  in  the  surrenderor.  But 
when  the  whole  was  not  so  limited,  the  re- 
sidue, as  undisposed  of,  resulted  to  him 
i^n.  And  a  distinction  similar  to  this 
was  once  held  as  to  freeholds  (w).  But  as 
such  distinction,  with  respect  to  freeholds, 
has  been  now  long  ^cploded ;  it  having 
been  repeatedly  declared  that  it  matters 
not  whedier  the  ultimate  limitation  to  the 
bars  of  the  grantor  be  expressly  made  or 
result  by  implication  of  law  (ai) ;  and  as  the 
doctrine  once  entertamed  that  by  a  surrender 
of  a  copyhold  the  old  esMe  of  the  surren* 
deror  was  destroyed,  and  the  uses  limited  to 
his  heirs  on  such  surrender  were  absolutely  [  M  ] 
new,  and  such  as  if  limited  to  his  heirs,  should 
be  taken   by  purchase,  is  also  exploded  by 


(«)  Dyer,  134.  a.  pL  j.  S^c  and  Hob.  31. 

(*)  3  Levinx  406.  Godbob  v.  Freestoney  Salk.  591. 
Abktt  y.  Burton^  and  both  recognized  in  a  P.  WW. 
138.  Harris  ▼.  Bishop  2f  Ltncpln^  where  the  cafe  ip 
Hoi,  31,  was  denied  to  be  laV. 
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modem  decisioijis  (jf)  \  it  should  seem  that 
the  dirtinctioii  above  noticed  is  also  antiquated 
as  to'  copyholds.  ' 

SuiTCnder  AgaiD,  a  Surrender  when  considered  as  the 

SSTA    ^^  ^^  conveyance  can,  by  the  terms,  pass 
nant  has  a      that  ouly  whidi  the  copyholder  haa  to  trans- 

right  to  tnmi-  . 

hr.  &x{z).    If  a  copyholder  for  life,  therefore, 

surrender  to  another  for  the  life  of  that  other, 
it  will  only  give  the  second  a  right  to  an 
estate  for  the  life  of  the  first;  even  if  a 
custom  be  alleged  to  the  contrary  (^i).  If 
the  l<n'd,  indeed,  chooses  to  admit  the  second 
person  to  an  estate  for  his  life»  it  may  operate 
as  a  giisnt ;  and  the  lord  will  be  bound  by 
his  own  act.  But  in  that  case,  the  second, 
pereon  will  not  be  in  by  the  surrendeoror,  but 
by  the  lord  (b). 


(y)  See  1  Feame,  88^  [67.  Ed.  Bud.]  Sfc.  and  the  cases 
by  him  cited,  and  1  Strange^  487,  Smithy,  Trigg^ 

(z)  See  Co.  Copiah,  s.  34.  TV.  76. 

(a)  Moore^  8.  cd.  aj.  and  see  GUb.  Ten.  257.  and 
fVatk.  No.  cxix.  andcxx.  p.  451-3^ 

(ft)  See  Wutk.  No.  cxix.  and  cxx.  to  GUb.  Ten. 
p.  45Q.  and  aee  4  Letm*  88.  ca.  184.  [Alio  supr. 
P-  [H]  [5^-3]  in  not.] 
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» 

The  copyholder  ean  only  tnmsfer  his  own 
interert  and  nominate  another  to  take  what 
he  himself  has  to  relinquish.  He  cannot 
eoairey  what  he  has  not:  that  cannot  be 
tnmsfierred  which  is  not  in  existence.  So 
if  any  fiirthar  interest  be  in  existMce  and  [  w  ] 
vested  in  another  person,  the  simender  of 
the  inunediate  copyholder  cannot  convey 
sQch  further  interest  He  may  transfer  his 
own  property ;  but  not  that  of  others. 
Hence  a  surrender  shall  pass  no  more  than 
what  the  person  making  it  may  lawfully 
ps8B(c).  It  diall  not  work  a  wrong.  '  A 
surrender  by  ike  budband  will  be  no  discon* 
tinoaace  of  the  wife'a  land  (d). 

A  surrender  by  a  tenant  in  tail  may  bar 
htt  issue;   but  this  is  on  a  diifeient  prind- 


(c)  Co,  Copjfh.  8.  34.  Tr.  p.  76.  [It  may  further  be 
remarkedy  that  a  surrendery  in  whatever  teims  it  maybe 
conceiTed,  can  only  point  out  to  whom,  and  for  what 
crtate  die  land  is  meant  to  be  transferred  by  the  per- 
MD  making  such  surrender.  It  can  work  no  alteration 
m  the  terms  of  the  tenure  itself;  neither  dan  it  Tary 
the  custom  of  the  manor  any  more  than  an  admittance ; 
but  both  the  tenant  and  the  lord  are  equally  bound  by 
the  costom.  See  7  £0^,44^.] 
{d)  4  Co.  33.  a. 
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pie ;  which  will  be  noticed  in  the  chapter  on 
entails  (e). 

Having  thus  considered  the  surrender  aa 
it  rejects  the  person  who  makes  it»  we  will 
now  inquire  into  its  effects  as  it  regards  the 
surrenderee. 

Surrenderee  And  in  the  first  place»  it  has  been  re- 
ttnc^MB^  marked  that  though  a  surrender  is  generally 
eeuui  qw  we.    ^^  jq  j,e  made  to  -the  use  of  another,  yet  the 

person  in  whose  favour  it  is  made  shall  take 
merely  as  a  nomnee  or  appointee :  he  is  not 
properly  cestiU  que  use.  The  surrender  is 
only  a  direction  to  the  lord  how  to  grant 
the  lands.  The  estate  remains  in  the  sur- 
renderor,  and  not  in  the  lord.  A  surrender, 
therefore,  is  not  to  receive  a  construction 
similar  to  that  of  an  use  or  trust  (/).     A 


(e)  PasLch.  4. 

(/  )  P.  HoU,  C.  J.  in  the  case  of  Fisher  and  Wigg. 
1  P.  !Vms.  17.  1  Lord  Raym,  627.  and  by  Hardwkke^ 
C.  in  the  case  of  Rigden  v.  VaUier.  1  Ves.  357.  and  see 
1  BroumL  127.  Alkn  and  Nash. 

But  the  surrenderor  has  been  considered  as  a  inuUe 
for  the  surrenderee.  See  1  Durt^f.  Sf  Ead^  601-2. 
With  respect,  indeed,  to  the  lord  he  is  merely  a  nominee. 
The  lord  is  not  sAed  to  his  uu. 
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▼ery  extraordinary  reason  is,  indeed,  'given  [  ^^  ] 
for  this  in  Ve^ey ;  which  is,  that  copyholds 
are  not  within  the  statute  of  uses.  That 
copyholds  are  not  within  the  statute  of  uses 
is  certain :  hut  it  does  not  follow  from 
thenoe  that  the  person  taking  should  not 
liafe  taken  as  cestui  que  use  at  common  law. 
Had  he  taken  as  cestui  que  use  before  that 
statute,  he  would  have  taken  as  such  after 
it:  for  the  statute  would  not  have  altered 
the  nature  of  the  thing ;  nor  made  it  less  an 
use,  though  it  did  not  embrace  copyhold 
property  within  its  provisions. 

The  surrenderee,  therefore,  taking  merely 
as  naminee,  as  the  person  expressly  desig- 
nated by  the  surrenderor  for  the  admission 
of  the  lord,  was  not,  till  such  admission  ac- 
tually made(^),  considered  as  having  any  Before  •dmit- 
thing  in  the  premises:  neither  ^Jus  in  re 9  ^j^jJJJ^ 
nor  yet  ad  rem.     But  this,  indeed,  was  the  neither « jm 

1  i«ii  •  /%i»*'*'^>  nor  yet 

language  apphed  to  the  cesim  que  use  of  free-  ad  rem. 
holds  before  the  statute. 


Such  nominee  could  not,  before  admis-  Heoonidnot 

enter  without 
^ _ oonieiit. 


ig)  For  it  is  the  admission,  and  not  the  presentment f 
which  makes  him  tenant.    See  before,  p.  [86]. 
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aioni  even  have  entered  upon  the  lands  snr^ 

rendered  to  his  use,  without  being  regarded 

88  a  trespasser  (k) :  unless,  indeed,   it  was 

by  the  pennissioq  of  the  surrenderor;   and 

[  101  ]     dien   he  was  considered  as  his  tenant  at 

will(j).     The  sunrenderor  continuing  tenant 

to   the   lord,   must,   of  consequence,  retain 

the  possession.     He    is    answerable  to  die 

lord  for  the  services  <due,  and  therefore  nnist 

be  entitled  to  the  profits  and  fruits  of  the 

premises.     The    surrenderor,    consequently. 

Nor  maintun  and  uot  the  surrenderee,  must  be  the  person 

*"'P*"'         to  maintain  an  action  of  trespass  (k). 

Norturrander       Having,  therefore,  no  estate  in  the  pre- 
toano  «r.      j^jg^g^  he  has  none  to  convey  or  to  forfeit. 

He  caimot  surrender  to  the  use  of  another  ; 
for  he  Iras  nothing  on  which  a  surrender  can 
operate  (/)•  Should,  the  lord,  indeed,  accept 
such  surrender,  (or  at  least  what  we  must 
here  call  such,)  ttid  admit  the  second  no* 
minee,  it  should  seem  to  her  the  better  opi- 

(h)  Cro.  Eliz.  349.  Beny  S^  Greene.  Co.  Copiah.  8. 39. 
Tr.  p.  87. 

(1)  See  fVatk.  No.  cxxxviii.  to  Gilb.  Ten.  p.  460. 

(Jk)  See  antey  p.  [94]  and  Cro.  EUx,  349.  Berry  4* 
Greene* 

(t)  1  Brmnl.  143.  WiUon  r.  Wodddl.  [and  vid. 
«ipr.p.[6o].] 


SURRENDERS.  160 

oioa  that  rach  admission  would  be  good ; 
tlioagh  its  validity  has  been  controverted  (m). 
Yet  this  would  be  in  support,  and  not  in 
contradiction,  of  our  position :  since  it  only 
tmjpfie^  a  prior  admission^  and  not  that  an 
admission  was  unnecessary. 

As  he  haa  nothing  to  transfer,  so  he  can  Norforfint 
bave  nothing  to  forfeit*.     If  he  commit  fe- 
lony and  be  attainted  (n),  or  if  he^commit 
waste  (p\  no  forfeiture  will  ensue. 


(«)  See  GSb.  Ten.  175.  281.  &c.  and  Wath.  No. 
CTTT,  p.  457*  and  Cro.  EUz.  504.  Gypptn  8f  Bunmeffy 
also  oMUy  p.  [6o]. 

*  Bj  qwdal  custom  he  ahaU  forfeit  on  not  comings 
to  be  admitted.  See  1  RM.  Ahr.  568.  Custome  (6.) 
pi.  5.  Baspocl  ▼.  Longj  and  Cro.  Eliz.  879.  S.  C.  and 

F^'  r^37]  ^^  4^-  ^  ^^  ^'^^  ^®  surrenderor  who 
MisiB  m  such  case?  See  Carth.  44-5*  Per  HoU  in 
Afli;  ▼.  DiOistan,  and  1  iSoft.  386.  S.  C  and  that  only 
pmtgqme,  1  Salk,  386. 

(a) See  a  Wik.  13 &  16.  Ao^d.  J^gtrt^s  t.  f/idb. 

(0)  See  Co.  Copyk.  U  59.  Tr.  p.  137.  iSeicf  ^u^rrv 
ifeAoc.  And  ftforf  also,  whether,  if  a  surrenderee  ia 
posiesiioa  by  consent,  commit  waste,  and  afterwards 
be  adnutted,  the  admittance  ahaU  rebte  back  to  the 
smender,  and  so  make  it  a  forfeiture?  Or  whether 
die  surrenderor  shaU  be  answerable  for  it,  it  being 
done  by  a  person  who  occupies  by  his  permission  and 
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[  \ot  ]  The  surrenderee  is  now,  however,  re- 
garded as  having  such  an  interest  in  the 
premises  as  may  be  the  object  of  a  devise  or 
assignment. 

Bttt  he  may         Thus  if  a  Surrender  be  made,  though  out 
hit  intmto.     01  court,  to  the  use  of  A.  and  then  A.  devise 

all  his  lands  to  B.  and  die  before  any  ad- 
mittance be  made ;  yet  the  copyholds  so 
surrendered  will  pa8s(j9).  For  the  testator 
had  a  title  in  equity  to  recover  them ;  and, 
according  to  Ashurst.  J.  in  the  case  of 
fVooUams  &  Clapham,  the  vendor  stood  seised 
for  him  till  a  legal  conveyance  could    be 


he  condnuing  tenant?  See  Moore^  49.  pi,  149-  <uad 
Gilb.  Ten.  335.  (d).  If  waste  be  committed,  the  lord 
must  have  a  remedy :  the  surrender  must  not  be  turned 
to  his  prejudice.  It  should  seem,  however,  that  ad- 
mission after  waste  would  be  a  dispensation. 

(p)  3  Chanc*  Rep.  4.  Davies  i^  Beveriham.  NeU.  Ch. 
Rep.  76.  S.  C.  3  Freem.  157.  S.  C.  and  see  1  Durnf. 
Sf  Boitj  601.  S.  C.  cited.  See  also  Roe  d.  Noden  ▼• 
Griffiths,  4  Burr.  1952.  1  Jtut.  Blacks.  605.  and 
1  rff^7tt/i.  254.  [But  see  1  AfaeU.  637.  Wainewrighi 
V.  Elxoell,  where  it  is  said  by  the  Vice-Chancellor  that 
the  doctrine  as  to  the  power  of  a  surrenderee  to  deviae 
before  admittance  is  here  laid  down  too  generally, 
also  ht/ra.  p.  [104]  n.  (&).] 


/7  ^.>^/^  yff^ 


t 
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made:  the  surrenderor  being  coniidered  as 
a  trustee  for  the  surrenderee  (f ). 

But  an  heir  cannot  devise  without  ad- 
mittance: for  he  has  more  than  4m  equity. 
His  interest  may  be  surrendered  on  satis- 
fiction  of  the  fine  (though  by  the  way  such 
ntis&ction  of  fine  implies  an  admittance 
and  acknowledges  its  necessity) }  unless, 
therefore,  the  heir  surrender  to  the  use  of 
his  will,  his  interest  will  not  pass  by  his 
devise  (r). 

So  if  a  surrender  be  made,  the  surrenderee  [  los  ] 
may  asagn  his  interest,  and  the  lord  shall  be  OrMiignit 
compelled  to  admit  (s). 

(f)  See  1  Durnfi  ^  Ead,  601-2.  HM/oft  d.  WoqI- 
iams  ▼.  Qapham. 

(r)  See  1  Strange^  487.  Stnith  v.  Trigg^  and 
1  Aik.  388.  Hawkins  y.  Leigh  et  al.  [But  by  stat.  ss 
Geo.  3.  c.  iQd.  Buch  devise  would  now  be  valid  without 
surrender.]  Ancestor  dies, — heir  makes  his  will,— and 
afterwards  is  admitted,  and  surrenders  to  the  use  of  will : 
— Q.  Shan  the  lands  pass  ?  Had  he  not  been  admitted 
they  clearly  would  not.  Smith  v.  Trigg.  But  I  am  of 
opinion  that  the  admission  shall  relate  to  the  death  of 
the  ancestor. 

(«)  See  3  Dumf.  &  East,  484.  The  King  v.  Lord 
tffhe  manor  of  Hendon,  and  Gilb.  385.  and  Wati. 
No.  cxxxi.  p.  458.  Kadneepost,  [3^] 

M 
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But  hit  ad- 
misiioQ  shall 
relate  to  the 
date  of  the 
•urrender. 
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But  ttlthottgli  the  surrenderee  hat  no  estate 
in  the  premises  till  actual  admission,  yet 
such  admission,  on  being  actually  made,  shall 
relate  to  the  surrender  and  operate  as  from 
its  date  (i). 

So  soon  as  the  surrender  is  made,  so  soon 
is  the  property  bound  *  :  and  from  that  time 
shall  the  estate  be  deemed  in  the  surrenderee 
by  lektion,  on  the  admission  being  actually 
made. 


Should  the  surrenderor  die  in  the  interim, 
f  •  e.  between  the  surrender  and  admission, 

m 

he  would,  indeed,  die  seised  of  the  premises; 
yet  it  would  not  be  of  an  absolute,  but  of  a 
defeasible  estate  of  inheritance;  and  conse- 
quently, though  his  heir  would  take  by  de- 


(f)  I  Salt.  185.  Benwn  v.  SadU  See  post.  ch.  & 
and  5  Burr.  2^Ss.  1787.  Vaughan  d.  Atkitu  v.  Atkins. 
Disseisee  devises  aad  then  re-enters— good.  See 
Pawdl  on  Devises^  185,  kc.  4  Burr.  1691.  Grant 
before  altomment— 4hen  attornment  made— grant  good* 
Viner^  JUlaiiont  (fi.)  pi.  4. 

*  [And  on  a  surrender  of  copyholds,  therefore,  for 
securing  an  anniuty,  the  admittance  of  the  surrenderee, 
though  it  immediately  ensue,  need  not  be  memorialised. 
1  Price.  38.    Doe  d.  Nai^lor  v.  Stephens  et  al.] 
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vent,  and  his  widow  be  entitled  to  dower, 
]iet»  on  the  admission  of.  the  surrenderee, 
would  such  estate  be  defeated ;  and,  of  con- 
sequence, the  descent  and  title  to  dower  would 
be  defeated  also  (u). 

Aadj  on  the  other  han4»  should  the 
surrenderee  die  before  admission,  his  heir 
would  be  entitled  to  admission;  and  when 
admitted  would  be  in  by  descent :  and  the  [  104  ] . 
widow  of  the  surrenderee  shall  have  her  free- 
h&Mfk  (w). 

So,  on  such  admission,  all  mesne  acts  of 
the  surrenderor  (s)  and  of  the  lord  *  would 
be  de&ated,  and  those  of  the  surrenderee 
eflectuated  and  confirmed* 

In  ^lectment,  therefore,  such  surrenderee 
nay,   after   adimttsnee,   lay   his  demise  in 


(^See  mlf,p,  [86].  Carth.  075*  Benum  Sf  S09H. 
iLn. 385.  8.  C.  1  SaOt.  185.  S. C.  19  Moi.^  &  C. 
5  iNnr.  ^764.  S787.    VaughAn  d*  Aikms  t.  jUMhs, 

(w)  See  GSb.  Ten.  sao.  288.  5  ^^^^  ^^^ 
fm^iam  d.  AMm  w.  JUkim,    IWgtk.  on  Dtic.  [3^]-  ] 

(jr)  CaHk.  976.    Bmuan  &  Scctt. 

*  s  SauwL  4S3.     Granth.  ▼.  Co/ley.  et  al. 

M  2 


IM  SURRENDERS. 

the  interim  ( y)j  and  recover  the  mesne  pr<v- 
fits  from  the  time  when  the  surrender  was 
made  («)• 

If  one  joint-tenant  surrender  to  the  use  of 
his  will,  his  devisee  shall  take  :  for  the  joint- 
tenancy  would  be  severed  from  the  time  of  the 
surrender  (a). 

If  a  copyholder  surrender  to  the  use  of 
himself  for  life,  with  remainders  over ;  and 
the  ultimate  limitation  be  to  himself  and 
his  heirs ;  and  qfierwards^  surrender  to  the 
use  of  his  will,  and  actually  execute  such 
will ;  and  after  such  surrender  and  will 
made,  he  be  admitted  on  the  former  sur- 
render, it  will  be  no  revocation  of  his  will ; 
but  his  admittance  shall   relate  to  the  time 


(y)  1  Durnf.  tf  East^  600.  HMfoit  d.  WtfoUamt 
V.  Claphatn.  [An  admittance  of  the  surrenderee  be- 
fora  trial,  will  maintain  ejectment  brought  by  him  be- 
fore admittance,  upon  a  demise  laid  between  the  time 
«f  suitender  and  admittance.  16  East,  9o8»  Doe  dm 
^enmngian  v.  HalL] 

( 2  )  See  2  fVUs.  15.    Boed.  Jeffkreys  ▼.  JEKcfa. 

(a)  Cro,  Jac.  100.  Porter  v.  Porter,  Co,  Lit,  59.  b. 

1  Brwml,  127.    AUen  &  Noih, 
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of  such  former  surrender,  and  so  be  prior  to 
the  will  (6). 

Again,  as  the  commissioners  of  a  bankrufrt;  [  106  ] 
are  authorized  by  statute  to  convey  his  copy- 
hold estates  by  bargain  and  sale  enrolled  with- 
out the  intervention  of  a  surrender;  the 
admission  of  the  vendee  shall  have  a  similar 
relation,  and,  therefore,  it  may  not  be  improper 
to  notice  it  here  *• 


(i)  See  the  case  of  Roe  d.  Noden  v.  Griffiths,  i  Just. 
Blaeisi.  Eep.  p.  605.  and  4  Burr.  1952 .  [But  if  a  copy- 
hold be  sonendered  to  the  uae  of  a  stran^r,  a  aur- 
Tender  to  die  use  of  hia  wiU,  made  by  the  surrenderee 
before  admasioii,  is  absolutely  void  and  of  no  effect, 
and  cannot  be  rendered  valid  by  his  subsequent  ad* 
mitfiance.  1 1  East^  246.  Doe  d.  Tqfield  v.  Tofield. 
And  see  16  ibid.  aio.  Note,  abo,  that  if  the  devisee 
of  a  copyhold  or  customary  estate,  whieh  had  been  sur- 
rendered to  the  use  of  the  will,  die  before  admissioii, 
hb  devise^,  Uiough  afterwards  admitted,  caopot  recover 
m  ejectment ;  for  such  admittance  has  no  relation  to 
the  last  legal  surrender ;  but  the  legal  title  remains  in 
the  heir  of  thcf  surrenderor.  7  Easif  8.  Doe  i.  Vernon 
V.  Vernon.  And  further,  that  a  person  taking  a  copy- 
hold, not  as  heir  at  law,  or  as  a  purchaser  for  a  valuable 
consideration,  but  merely  as  a  volunteer  under  a  parent's 
win,  and  not  having  been  admitted,  cannot  devise  the 
xMadd:6%T.  B^ahetorigki  v.  ElwelL] 
*  And  see  43  Geo,  3.  c.  99.  s.  ^^.  as  to  Collectors. 
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On  the  vendee's  admittance^  he  shall  be 
in  from  the  date  of  the  bai^gain  and  sale. 
Till  such  bargain  and  sale  be  executed  the 
copyhold  cannot  be  supposed  to  pass  from 
the   commissioners;    biit   to   the    time    on 
which   it  is  executed  shaU   fhe  subsequent 
admission    relate :    and    consequently,    the 
widow  of  the  bankrupt,  in  case  the  bank* 
rapt  die   after  such  bargain  and   sale,  and 
before  the  admission  of  the  vendee,  shall  not 
be  entided  to  her  freebench ;  but  her  fiee«^ 
bench,  and  all  mesne  acts  of  the  bankrupt, 
shall   be   avoided   on  such  admission   being 
made(e). 

We  have  already  seen  that  the  surrender 
is  now  only  the  formal  mode  of  transfer, 
containing  the  designation  by  the  tenant  of 
the  peiMfi  he  wishes  to  succeed  him  in  the 
tenancy.  The  cc^holder  has  a  right  to  no- 
minate whom  he  pleases  for  that  purpose, 
(except  indeed  as  to  those  persons  who  are 
I^aUy  incapacitated  to  take) :  and  the  lord 


(e)  See  iSii'  Wm.  J(me$t  451.    Amhr  t.  Biaair> 
and  Cr0.  Car.  $68«  S.  d 
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is  bound  to  admit  «ach  noiniiiee:  he  it  com*  i^Mcom- 

poilnbiM  to  wdr 

peOahle  by  dficree  in  equityt  and  by  iBAodanius  mit  acconfiag 
at  iaw(^).     He  is  merely  an  instxiupent:  der. 
no  intereatt   no  eatate,  panea   to   him  by     [  ^^  1 
ancli  surrender:    he  haa   only  a  power  to 
admit  according  to  the  directMna  of  tl^  9ur- 
iienderor.     He  canQot  vary»  nor  chaiige,  por 
any  way  affect  the  estate  or  interest  about  to 
be  transferred. 


If  he  admit  otherwisci  the  surrender  9baU 
control  it*     And  the  anrrenderee  di^li  bf  Andtheiar- 

renderaa  iomI 

in   by   the    surrenderor,    and    not   by  the  be  in  ^  the 

lord  (g).  •un«KJeror. 

As  to  thi$  lattw  po(dti<m,  indeedf  it  hv 
been  dedared  in  lome  bodca,  that  the  sur- 
renderee ahall  be  in  by  the  lordt  iffld  not  \^ 
the  nirrfMeror  (fi) :  but  we  v^  justjy  piy 


(y  )  See  ante,  p.  [61-9]  and  pqH.  ch.  6.    Of  Admii- 

{g)  Co.  Copgh.  s.  41.  TV.  9s.  3  Burr.  1543. 
4  Burr.  1961.  5  Burr.  t^M.  [Aad  vid.inf^a, 
p.  [282-3].] 

(A)  1  RoU.  Ahr.  637.  Disc.  (L)  pL  9*  1  Lord 
Ragm.  637.  and  1  P.  Wnu.  17.  P.  Hok,  C.  J.  in 
FiAer  Sf  Wigg.  a  Ves.  357.    P.  Hardmekej  C.  in 

JUgdgH  if  yaatr. 
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with  Lord  Mansfield^  that  such  declantioii 
*'  is  contrary  to  truth  and  to  all  the  autho- 
rities (i)/'  But  we  shall  treat  more  at  large 
on  these  points  in  the  chapter  on  Admission. 

Description         We  come  now  to  the  consideration  of  the 
o^surren-  j^g^riptjQn  of  the  pcrsou  to  whose  use  the 

surrender  is  to  be  made :  and  as  the  end  of 
such  description  is  the  ascertainment  of  the 
person,  if  the  description  be  such  as  to  an- 
swer that  end,  if  from  the  description  given 
the  person  may  be  ascertained,  it  is  all  that  is 
requisite. 

For  it  is  not  necessary,  says  Sir  Edward 
Coke,  that,  upon  surrenders  of  copyholds, 
[  i<^  ]  the  name  of  the  party  to  whose  use  the  sur- 
render is  made,  be  precisely  set  down ; 
but  if  by  any  manner  of  circumstance  the 
grantee  may  be  certainly  known,  it  is  suffi- 
cient, and  therefore  a  surrender  made  to  the 
Lord  Archbishop  of  Canterbury,  or  the 
Lord  Mayor  of  London,  or  the  high  Sheriff 
of  Norfolk,   without  mentioning  either  the 


Xt)  s  Burr.  S786.  in  Vaughan  d.  AtUni  v.  Atkins^ 
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christian  nftme  or  surname,  is  good  enought 
ud  certain  enough;  because  they  are  cer* 
tainly  known  by  this  name,  without  further 
ad^on.  S0|  if  I  surrender  to  the  use  of 
the  next  of  my  blood ;  to  the  use  of  my 
wife ;  to  the  use  of  my  brother  or  sister, 
Jbanug  but  one  brother  or  one  sister; 
these  surrenders  are  good  without  any  addi- 
tions, because  the  grantee  may  certainly  be 
known  by  the  words. 

K  I  surrender  to  the  use  of  my  son  W. 
having  more  sons  than  one  of  that  name ; 
yet  by  an  averment  this  uncertainty  may  be 
helped  {k). 


(I)  And  see  5  Co.  68.  b.  [Collateral  circum- 
itances  taay  also  be  called  in  to  relieve  uncertainty :  as 
IB  acaae  where  Jchn  Lealand  surrendered  to  the  uae  of 
Jo^jA  LeaUnd  and  John  Lealand  his  son,  for  their 
IrreB  and  the  life  of  the  furvivor,  remainder  to  the  heirs 
of  the  body  of  the  said  John  Lealand,  son  of  Joseph 
Leelandy  remainder  to  the  right  heirs  of  Utiesaid  John 
Lealand;  it  was  held,  that  the  ultimate  remainder  was 
meant  for  the  right  heirs  of  John  the  surrenderor ;  any 
uncertunty  that  might  have  arisen  from  a  similarity  of 
names  being  precluded,  as  well  by  the  drcomstance  of 
John  the  surrenderee  being  before  described  with  the 
addition  of  the  son  qf  Joseph^  as  by  that  of  the  mimi* 
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SOf  if  I  surrender  to  the  use  of  him  who 
shall  come  next  into  St.  Paul's  afW  such  an 
hour ;  whose  fortune  soever  it  is  to  come  first, 
the  lord  must  admit  him,  and  I  shall  never 
avoid  it.  The  saine  law  is,  if  I  surrender  to 
Ihe  use  of  him,  that  I.  S.  shall  nominate,  or 
that  I  myself  shall  nominate,  to  the  lord  at 
the  next  meeting  (/)• 

But  if  I  surrender  to  the  use  of  my  cousin 
or  my  friend ;  this  is  so  general  and  so  uncer- 
^  X08  ]     ^^9  ^^  ^0  sidbsequent  manifestation  of  my 
intention  can  any  way  strengthen  it: 


fest  futility  of  giving  John  the  surrenderee  an  estate 
tail,  and  afterwards  a  fee  in  succession.  Supposing, 
however,  that  the  intendoa  of  the  surrenderor  could 
not  in  this  case  have  been  ascertained,  it  would  have 
been  sufficient  to  support  an  ejectment  for  his  right 
heir  to  have  shewn  that  it  was  quite  iincertain  on  tlie 
&ce  of  the  surrender  for  which  of  the  John  Lealand's 
right  heirs  the  ultimate  remainder  was  designed :  for 
in  order  to  defeat  hjs  title,  it  must  have  been  distbctljr 
made  appear,  that  such  ultimate  remmder  passed  o«t 
of  the  surrenderor.  See  9  East,  ,405«  Roe  A,  BucknaU 
and  i/thers  v.  Foster,  aadnfpra,  p.  [95]  note  (a).] 

it)  &•  a  person  may  swrrender  to  sodi  use  as  tbe 
lord  shall  mme,  Lk.  Rep.  uS.  or  m  A.  shaD  2y  iofUl 
eipgomU  .Sse.  j  Ver$t»  583*    Qtv»t^y.  Hvdeon. 
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So,  if  three  persMv  sarrender  te  ilie  use^ 
xit  three  w  fbor  of  St.  Dunotan's  pariah,  not 
namuig  tlie  paridiioiiers  by  their  luimes ;  this 
sarrmder  is  utterly  void. 

And  8O9  if  I  surrender  in  the  disjunctive 
to  the  use  of  I.  L.  or  1.  N.  this  is  insufficient 
for  the  VRcertainty  (m). 

Again :  as  to  ^  limitation  of  the  use  with  limitation  of 

•  it  tstattSf  by 

respect  to  the  creation  of  estates^  we  must  whatwoids. 
remark,  that  the  same  words  are,  generally 
speaking,  necessary  to  the  creation  of  an  estate 
in  iee  or  in  tail  as  are  requisite  to  create  sudi 
crtates  at  common  law  (n). 

Faty  in  these  cases,  at  least,  a  surrender 
isto  iie  considered  as  a  common  law  eon- 
veyanoe,  and  is  not  entitled  to  the  same  fa- 
vouraide  constraction  as  «  wiO.  And,  tkere- 
£>ce»  accoxding  to *the  dootrineof  Lord  JCm- 
yon,  in  thecMe  of  Wright  v.  Kemp  (0),  un- 


(«)  Co.  Capyh.  s.  35.     TV.  80.  82. 

(s)  Co.  Copgk,  B.  49* 

(o)  3  l>wntf.  ^  Easit  473.  and  see  Lovdl  ▼.  Lovdl. 

3  Aik.  11.    Idle  v.  Cooke.    1  P.  Wms.  70.  8.  C.  m 

SaU.    Lord  Raymond^  &c.  and  SuUon  v.  SUme  el  al. 
^Ati.  101. 
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less  the  suirenderor  uses  the  Unguage  which 
will  confer  a  legal  estate,  it  cannot  be  con- 
ferred. In  deeds,  certain  legal  phrases  must 
be  used,  in  order  to  create  certain  estates; 
Heirt.  as  the  word  *^  heirs/'  to  create  a  fee  ;    and 

Heirs  of  the     '' heirs  of   the  body/'   to  create  an  estate 
^'  tail.     But  beyond  that,  affirmed  his  lordship, 

I  would  say,    with  Lord  Hardwicke,   that 
[  100  ]      there  is  no  magic  in  particular  words,  fur- 
ther than  as  they  show  the  intention  of  the 
parties. 

But  though,  generally  speaking,  the 
same  words  are  requisite  to  create  certain 
estates  of  copyholds  as  at'e  necessary  to  the 
creation  of  the  same  estates  of  freehold 
lands,  yet,  by  the  force  of  a  particular  cus- 
tom, they  may  be  otherwise  created:  thus, 
by  special  custom,  an  estate  of  inheritance 
li^i  4  tuit.      may  be  created  by  the  words  sibi  ^  suis ;  or 

sibi  Sf  assignatis ;  or  the  like  (|i).  So,  in 
some  manors  the  words,  **  sequels  in  right,'* 
are  used  instead  of  the  technical  word  *^  heirs'*; 


(p)  ^  Co*  99.  b.    Bunting  Sf  LepingueU.    Kilch, 

IDS.  b. 
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and  in  othen  in  addition  to  it;  as  *'  to  A.  SMMbin 
lis  heirs  and  sequels  in  right." 


Again,  though  on  a  surrender  being  made  No  use  n- 

,  pressod.  bot 

and  no  use  expressed,  the  law  will  presume  explained  by 

it  to  be  a  relinquishment  of  the  surrenderor's  '^ 

interest^  and  so  for  the  benefit  of  the  lord  (q) ; 

yet,  if  a  surrender  be  so  made,  such  presump^ 

tion  may  be  rebutted  by  a  subsequent  act, 

or  precluded  by  the  particular  custom  of  the 

manor. 


Thus  a  custom  for  the  lord  to  grant  in  fee, 
where  there  is  no  use  expressed,  is  good  (r). 
So  if  no  use  be  expressed  and  the  surren- 
deror accept  a  new  admittance;  the  surrender 
sball  be  intended  to  have  been  originally 
m^e  to  such  use  as  is  specified  in  the  admit* 
tance,  and  the  presumption  that  it  was  for 
the  benefit  of  the  lord  shall  be  rebutted  by 
ikis  explanatoi^  act  (s). 

If  a  surrender  be  made  to  the  use  of  a     [  no  ] 


{q)  Ante,  p.  [92]. 

(r)  Cro.  EUz.  393.    Bramn  y.  Foster, 
{s)  Ca>e&  at  the  end  of  Poph.  125*     Brook^M.  caa^,*, 
a  Roll.  Ahr.  67.    Grants.  (K.)  pi.  18.  S.  C. 
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ToA.geiie-     stmiger  genexally,  and  there,  be  no  tpeeial 
takJonW  for    cufltom  prescribing  the  estate  he  ia  to  take» 

nor  any  explanatory  act  to  enlarge  the  estate^ 
he  shall  have  it  only  for  his  life  (0* 

Surrandert^        There  is,  indeed^   a  case  which  has  beevi 

be  construed 

as  a  convey-    frequently    acknowledged   as   an   authori^ 

anceatcom-        •  .  .  •  #• 

moniaw.       With  lespect  to  the  constnictKMi  of  a  svr* 

render,  which  aj^pears  difficult  to  reconcile 

with  the  doctrine  before  adwmoed.  that   m 

Case  of  FUher  Surrender  is  to  be  construed  as  a  conyeyanoe 

^amin^       ftt  couunon  law:   it  is  that  of  Fisher  and 

The  point  in  that  case  was,  whether  a 
surrender  to  the  use  of  A.  B.  and  C  and 
their  heirs  equally  to  be  divided  between 
them,  &c,  should  create  a  joint-tenancy  or 
a  tenancy  in  common :  and  it  was  determined 
by  Turton  and  Goulds  Justices^  against 
C.  J.  Holt^  that  it  should  be  a  tenancy  in 
common. 


(0  Co.  LU.  59.  b. 

(«)  1  Lord  Ragmondf  66«.    i  P.  Wwts.  14,  &c.  and 
flsei  IVik^^i.  Coiop,06o.    s  F«f.  356-7.  zAtk.j^ 
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And  Lord  Hardxmche,  in  the  case  of  Big^ 
den  and  ValUer  (w),  expressed  a  greater  satis- 
facti(m  with  the  arguments  of  the  two  justices 
than  with  those  of  Lord  Holt*  Though  he 
seemedt  in  that  of  LoveU  and  LoveU  {s\ 
to  be  of  Lord  Hol^s  opinion^  that  a  surrender 
shall  be  construed  as  a  deed* 

Now,  it  ia  hud  down  by  Lord  Hardwicke  [  ill  ] 
himself  (jf),  that  in  conveyances  at  common 
law,  the  words,  equally  to  be  divided^  will 
not  make  a  tenancy  iti  common.  If  a  surren* 
der,  therefore^  is  to  be  construed  as  a  convey- 
aooe  at  common  law  (z)f  such  wcnrds  cannot 
mdbe  a  tenancy  in  common  in  a  surrender.  A 
saiTHid^  musk  either  operate  as  a  conveyance 
at  eommon  law,  or  not  as  a  conveyance  at 
oommon  law ;  if  it  does  ^^erate  as  a  convey- 
anoe  at  common  law,  thm  the  estate  must  be 
ia  joint-tenancy. 

A  distinction,    indeed^  haa  been    drawn> 


(tt)  3  Atk.  734*  and  see  s  Ves.  256*7. 

(^)  1  Ves.  166.  in  the  case  of  Sioney.  Heurtfyf  and 
1  Ff«.  357.  in  Rigden  v.  VaOicr. 
(x)  See  anie,  p,  [99] 
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with  respect  to  conveyances  at  common 
law  and  deeds  to  uses.  And  Lord  Hard- 
mche^  in  the  case  of  JRigden  and  Vallier  {a\ 
drew  a  further  distinction  between  words  of 
Umtation  and  words  of  regulation  or  mo- 
dification  of  an  estate.  But,  then,  it  is 
observable,  he  confined  this  distinction  to 
deeds  to  uses;  deeds  at  common  laxc,  there- 
fore, stand  unafiected)  and  a  surrender  is 
to  be  construed  as  a  deed  at  common  law, 
and  not  as  a  deed  to  uses.  In  one  thing, 
said  Lord  Hardmcke^  Holt  was  certainly 
right,  that  a  surrender  of  copyhold  lands  to 
uses  is  not  to  be  considered  on  the  foot  of 
an  use  or  trust  [b).  If,  therefore,  a  surren- 
[  112  ]  der  is  not  to  be  considered  as  an  instrument 
creating  an  use,  but  properly  and  strictly  as 
a  common  law  conveyance,  this  distinction 
does  not  apply:  and,  consequently,  such 
surrender  must  receive  the  same  construe- 
tion  as  a  deed  at  common  law;  and  conse- 
quently, also,  if  the  words  '*to  be  equally 
divided,^*  will  nof  make  a  tenancy  in  com- 
mon in  a  conveyance  at  common  law,  they 


(a)  a  F(w.  357. 

{h)  2  Ibid. 
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tannotf  according  to  the  doctrine  laid  down 
even  by  Lord  Hardwicke  and  other  oppo- 
nents of  Lord  Holti  themselyes,  create  a  te- 
nancy in  common  in  a  snrrender.  And, 
theiefiire,  either  the  case  of.  Fisher  and  Wigg^ 
though  so  repeatedly  affirmed  to  be  autho- 
ntf^  most  be  given  up  as  no  authorilty  at 
all,  or  we  shall  not  be  warranted  in  laying 
it  down  as  law,  though  it  incontrovertibly 
has  been  laid  down  as  law,  that  a  surrender 
is  to  be  construed  as  a  conunon,  law  con- 
Teyance. 


The  next  matter  to  be  considered,  with  wbeoapar. 

ton  ni^fn^ 

respect  to  the  construction  of  a  surrender,  ooiymtba 


is  the  kabendunl.    It  having  been  the  sub-  ghaiitake. 
ject  of  much  controversy,  whether  a  person 
who  was  not  named  but  in  the  ha^dum 
should  take. 

And  as  to  the  habendum  also,  -several 
iistinctions  have  been  made:  as  whether 
such  habendum  be  in  an  admission  on  a 
surrender  or  on  a  voluntary  grant :  whether 
there  be  any  custom  or  not  in  the  manor 
p:e8cribing,  or  at  least  warranting  the  form : 
and  whether  any  one  be  named  before  the 
habendum^  and  then  the   habendum  be  to 
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8uch  person  with  others,  or  whether  there  be 
no  person  before  named. 

If  a  surrender,  therefore,  be  made  with- 
out expressing  any  use,  and  afterwards  the 
[  118  ]  surrenderor  is  admitted,  habendum  to  him 
and  his  wife  and  the  heirs  of  their  bodies, 
the  wife  shall  take  an  estate  tail  as  well  as 
the  husband:  for  as  the  surrender  was  ge- 
neral, the  subsequent  admission  shall  enure 
as  an  explanation  of  the  intent  of  the  sur- 
renderor, who  shall  now  be  considered  as 
having  surrendered  to  the  use  of  himself  and 
his  wife,  and  their  heirs,  &c.  according  to 
the  admittance  (c). 

But  if  the  lord  make  a  voluntary  grant  to 
a  person,  habendum  to  him  and  his  wife  and 
the  heirs  of  their  bodies ;  the  wife  shall  not 
take :  and  that  not  only  because  she  is  not 
named  in  the  premises,  but  also  because  there 
is  no  preceding  surrender  to  direct  or  guide 


(c)  s  RM.  Abr.  GraDts,  p.  67.  (K.)  pL  l8.    Brookes 
T.  Brookes. 
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the  cxmstmction  of  such  grant,  by  which  only 
the  estate  could  pass  ((f). 

Again  :  a  particular  form  of  admission  or 
gnnt  may  be  good,  in  some  manors,  from 
established  usage,  which,  without  such  usage, 
ffoidd  not  be  good.  Thus  it  was  observed 
by  Holt,  C.  J.  in  the  case  of  Fisher  and 
Wiggle),  that  the  resolution  before  no- 
ticed in  RoUe  {f)^  was  founded  upon  the  cus-^ 
torn  qfthe  manor.  And  he  affirmed,  that 
he  knew  manors  where  grants  had  been 
made  to  JR.  habendum  to  A.  B.  C.  and  2>« 
where  the  first  named  took  the  whole  for  his 
life;  and  so  every  one  in  remainder  in  their  [  114  ] 
Older  (^X 

Em*  where  long  usage  has  established  a  pe- 
coliar  form,  that  form  should  be  complied 
witL  And  we  find  it  noticed  in  Croke's 
JameSf   that,    with  respect  to  this  instance 


(d)  lUd.  pL  19.    See  also  Cro.  EUm.  313.    Dawm 
T.  Hopkitu, 
(e>  1  Lord  Raym.  637. 
(/)  See  the  last  page. 
(g)  1  LordRatfm,  627. 

N  2 
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of  the  habendum^  in  many  manois  diert 
were  no  other  forms  of  grant  or  limita- 
tion (A).  And,  in  the  case  of  Dowis  v.  Hop- 
kins, in  Crok^s  EUz.  {%),  such  habendum  is 
iaid  to  be  common  in  copies.  And,  acoord- 
ingly,  Holt  said,  in  the  case  of  Fisher  y. 
tVigg  (Jc\  that  if  a  custom  prescribe  a  cer- 
'  tain  mode  to  pass  estates,  and  many  grants 
haye  been  made  in  the  manner  so  prescribed, 
such  grants  will  be  good. 

The  next  di9tinction  is,  whether  any  per- 
son be  named  before  the  habendum  or  not : 
for  if  there  be,  as  to  A.  habendum  to  A.  and 
B. ;  B.  it  is  said,  shall  not  take  (/),  unless  it 
be  by  a  particular  custom  authorizing  such 
mode  of  grant;  as  in  the  instance  before 
given,  to  R.  habendum  to  A.  B.  C.  and  2). 
where  the  first  named  took  the  whole  for 
his  life,  and  so  every  one  in  remainder  in 
their  order  (m).    But  we  may  observe,    that 


(A)  Cro.  Jac.  434.    Brookes  v.  Brookes  et  al. 
(t)  Cro.  EUz.  333. 
(k)  I  Lord  Raym.  ^'iT . 

(/)See  8  RoU.  Ahr.  67.    Grants,  pi.  ig,  so,  ^3* 
and  see  Hoi.  313.     Windsmore  v.  Hobari, 
(m)  1  Lord  Rayiiu  627.  and  amte^  p.  [113]*         « 
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t  person  may  take  by  a  deed  at  common  law 
by  wn^  qf  remainder^  though  he  be  not 
named  in  the  premises  with  him  to  whom  the 
estste  is  fixst  limited  (ti). 

If  the  habendum  be  to  A.  and  B.  and  nei- 
ther be  named  in  the  premises,  they  shall 
both  take  (o) :  and  this,  perhaps,  may  hold 
as  to  a  deed  (jp). 
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[  116  1 


An  estate  cannot  ari^e  by  implication  in  implication, 
a  smrender,  any  more,  it  is  said,  than  in  a 
deed  at  common  law ;  ias  to  the  nse  of  the 
second  son  of  the  surrenderor  after  the 
death  of  the  surrenderor  and  his  heirs :  for 
the  surrenderor  shall  not  have  an  estate 
tail(y}. 

Yet  snch  a  limitation  may  be  good  by 


(»)  Cro.  Jac>  563.     Greenioood  v.  Ti/ler. 

(o)  See  fi  Roll.  Ahr.  67.  pi.  i8.  Brookes  v.  Brookes. 
Cro.  Jac.  434.  S.  C.  aad  see  Gilb.  Ten.  359. 

ip)  See  Gilb.  Ten.  359. 

(f)  1  Bromnl.  127.  Allen  Sf  Nash,  Cro.  Car.  366. 
Seagood  ▼.  Hone  Sf  Ux.  and  see  GUb*  Ten.  359,  60. 
7cani#»4i6.  418. 
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lUpOgDMIt 

clause. 


Of  a  sarren- 
der  to  coiD- 
m«ice  in 
Juturo. 

[ii«] 

Feeupooa 
fee* 


Sarrenden  on 
condition. 


reason  of  the  special  custom  of  a  particular 
manor,  according  to  HoBsworth's  case  (r). 

If,  on  a  surrender,  the  uses  be  at  first  weU 
limited,  and  afterwards  a  repugnant  clause  be 
inserted,  such  clause  shall  not  vitiate  the  pre- 
ceding Ihnitations,  but  be  rejected  as  void 
and  nugatory  (^). 

Whether  a  surrender  may  be  made  to 
commence  injuturo,  and  whether  a  fee  may 
be  limited  upon  a  fee  in  a  surrender  of  copy« 
holds,  will  be  oomidered  in  a  subsequent 
chapter  (/)• 

A  surrender  may  be  made  on  condition  ; 
and  this  is  most  usually  done  by  way  of 
mortgage*.  The  condition  should  always 
immediately  follow  the  surrender,  and  be 
carefully  inserted  in  the  court  rolls ;  and  it 
is  then  thus  entered :  the  surrender  is  made 


(r)  Clayton^  Rep*  3i«  ca.  36. 

(«)  Cro.  Car.  367.  Seagood  r.  Hone  Sf  I7x.  and 
GUb.  Ten,  259. 

(f)  Ch.  5.  Of  Remainders,  Executory  Interetts,  and 
Trusu. 

(*)  [Equitable  lien  on  copyhold  estate  by  a  deposit 
of  the  copy  of  cotrrt  roll.  Sec  19  Ves.  20a.  JE* 
parte  Warner.] 
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in  the  general  form,  '*  to  the  use  of  A*  i?# 
and  his  heirs,''  with  a  proviso  to  the  following 
dfect: 

*'  Provided  nevebtheless,    and    upon  Entry  on  the 
condition,  that  if   the  said  C.  D.  his  heirs, 
executors,    administrators,    or  assigns,    shall 
and  do  well  and  truly  pay,   or  cause  to  be 
paid,  to  the  said  A.  B.  his  executors,  admi- 

qisti;ators,  or  assigns,  the  full  sum  of 

of  lawful  money  of  Great  Britain,  with  law- 
ful interest  for  the  same,  on  the  — —  day  of 
-; — ■,  which,  will  be,  &c.  without  any  de- 
duction, or  abatement  whatsoever,  for,  or  in 
respect  (rf*  ftny^  taxes,  rates,  charges^  assess- 
ments, or  impositions  whatsoever,  then  the 
above  surrender  to  be  void,  else  to  be  and 
remain  in  full  force  and  virtue/' 

The  proviso  or  condition  is  often  con-  Pefeaiwiee. 
tained  in  a  deed  entered  into  at  the  time  the 
surrender  is  made ;  which  deed  is  termed  a 
defeasance.  But  this  mode  should  never  be 
recurred  to  when  possible  to  be  avoided. 
As  the  surrender  is  absolute  on  the  rolls, 
Aould  the  defeasance,  a  separate  instru* 
ment,'  be  lost,  the  proof  of  the  condition 
might  be  difficult,  and  frequently  impossible.     [  117  ] 

N4 
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Besides,  the  title  to  the  lands  should  aTwajrn 
appear  on  the  court  rolls  of  the  manor,  and 
not  be  dependent  on  any  private  deeds  or 
agreements.  If  a  defeasance  be  entered  into, 
it  ought  always,  for  this  reason,  to  be  entered 
on  the  rolls* 


I>ela;f  of  ad- 
mittance in 
case  of  moit* 


Admowled^- 
ment  of  tatu- 
hadon,  and 
▼aoatioDof 
fonreiidar. 


As  the  surrenderor  continues  tenant  to  the 
lord  till  the  admission  of  the  surrenderee"^, 
and  as  the  surrender  is  made,  in  the  case  of  a 
mortgage,  only  as  a  security  for  the  money 
advanced,  the  admission  is  usually  delayed. 
Or,  if  the  surrender  be  made  out  of  court, 
it  is  frequently  suffered  to  become  void  for 
want  of  a  tunely  presentment,  when  a  new 
surrender  is  taken  (i^). 

In  case  the  money  be  paid  within  the 
time  prescribed  by  the  condition,    the  sur* 


♦  5  £«»#,  130.    8  Yt9. 30. 

(tt)  See  3  Vtz.  300.  Fwmei  v.  Lcnother.  [Copy- 
hold estates  surrendered  to  the  use  of  mortgagees,  but 
they  had  not  been  admitted:  the  mortgagor  devising 
then  must  surrender  to  the  use  of  his  will,  8  Va.  30* 
Ken^td  v.  Scrqfion.  8.  P.  5  East^  1 3a.  Doe  d.  Shevoeth 
tmd*  ▼.  Wrod,  But  b^  st.  $$  Geo.  3.  c  199.  such  sur- 
render is  now  rendered  unnecessary.] 
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mideree  acknowledges  1^  repayment  and 
aathorizes  the  steward  to  vacate  the  surren* 
der.  Such  acknowledgment  of  satisfaction, 
the  warrant '  to  vacate,  and  the  actual  vaca- 
tion of  the  surrender  are  then  entered  on  the 
rolls ;  on  which  the  surrenderor  becomes  pos- 
sessed of  his  former  estate,  and  is  in  in 
statu  quo  priuSy  without  any  re-admission 
or  fine  (w). 

If  the  acknowledgment  be  made  in  court,  AdLnowiM%- 
let  the  homage  find  the  surrender  in  the  ™^   "^ 
usual  way,  and  then  say, 

"  And  now  at  this  court  came  the  [  hb  ] 
said  C.  D.  in  his  proper  person,  and  ac-  ^* 
knowJedged  to  have  received  full  satisfac- 
tion and  payment  of  the  said  sum  of  — —^ 
and  all  interest  for  the  same,  according  to 
Ae  form  and  eieet  of  the  mi  surrender. 
And  thereupon  the  aaid  A.  B.  and  C.  D. 
prayed  that  the  said  surrender  might  be  va- 
cated; And  the  said  surrender  is  vacated 
aceordingly/' 


(loj Cro.EUxl  239.    Simondi  ▼•  Lamnd* 
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Ack]iowi«dg-       If  it  be  made  out  of  courty  before  the 

ment  before       11^  1 

the  lord.         iora  OF  Steward,  say,    :  . 

**  Be  it  remembered,  that  on  the 


Thecapaoo 
certified. 


day  of ,  the  within-named  C.  D. '  eame 

before  me  (lord  or  *  steward  .  of  the 

manor  of  Fairhurst,  as  the  case, may  be)  y  and 
acknowledged  to  have  received  of  the. within- 
named  A.  B.  all  principal  and  interest  se- 
cured to  him  by  the  within  surrender :  and 
requested  that  the  said  surrender  be  vacated 
accordingly.'' 

Taken,  &e.  C.  D. 

E.  F,  lord  or  steward,  of,  ftc. 
Tbe  captioo         This  memorandum  should  be  endorsed  on 


the  copy  of  the  surrender,  and  signed  by  the 
lord  or  stfewaid,  and  the  i»rty  acknowledging 
satisfaction  :  •  and  at  the  next  court  it  should 
be  presented ; — thus. 


Sntryofithe         '*  And  ALSO  at  this  court  it  is  certified^ 
^^  by  the  said  steward,  and  thereupon  the  ho- 

mage present,  that  out  of  court,  and  since 
the  last  court,  C.  D.  one  of,  &c.  came  before 
him,  the  said  steward,  in  his  proper  person^ 
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t 

and  acknowledged^^'  &c.  (^as  in  the  memo-  [  iio  ] 
nmdum)  ''  Of  which  acknowledgment  and 
nqnert  a  memorandtm  was  duly  made,  and 
signed  by  the  said  C.  D.  and  the  said  steward, 
and  now  exhibited  in  open  court ;  therefore, 
the  said  surrender  is  accordingly  vacated  and 
annulled/' 

If  the  acknowledgment  cannot  be  made  in 
court,  or  before  the  lord  or  steward,  the  ac- 
knowledgment and  warrant  (on  the  requisite 
stamp)  may  be  thus : 

**  I,   C  D.  of,    &c.  hereby  acknowledge  Wammto 
to  ha?e  this  day  received  of  A.  B.  &c.  the  ^**^' 

sum  of in    full  satisfaction    and  dis- 

chaige  o£  all  principal  and  interest  secured 
to  me  by  a  conditional  suirender,  made  by 
the  said  A.  B.  of  certain  copyhdd  premises 
by  him  then  held  of  the  manor  of  Fairhurst, 
to  my  use,  at  a  court  held  on  the  —  day  of 
last ;  and  therefore  1  request  and  au- 
thorize you,  as  steward  of  the  said  manor,  to 
vaote  such  surrender  acdordingly ;  Witness 
my  hand,  &c/' 

To  E.  F.  a  D. 

Steward  of  the  manor 

« 

of  Fairhurst,   in  the 
comity  of 
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[lao] 


Such  18  tbe  formal  mode  of  VBCating  ft 
conditional  surrender ;  but  such  formal  mode 
18  by  no  means  a  matter  of  necessity.    Tlie 
condition  is   express;    that  on  paym^it  of 
the  money  the  surrender  shall  be  void.    On 
the    money,  therefore,    being  actually  paid 
within   the    prescribed  time,  the  surrender 
becomes  void  ipso  facto.     An  acknowledg- 
ment of  satisfaction  by  the  mortgagee  is  suf- 
ficient :   and  such  acknowledgment  is  gene- 
rally written  in  the  margin  of  the  roll  im- 
mediately against  the  surrender,  and  signed 
by  the  surrenderee. 


Releue  of 
conditioa. 


Reletieof 
equity  of 
demption. 


If  the  surrenderee  has  been  regularly  ad- 
mitted, and  the  condition  be  not  forfeited, 
yet  the  surrenderor  may  release  the  condi- 
tion by  deed.  For  the  surrenderee,  on  his 
admission,  is  become  tenant  to  the  lord,  and 
the  interest  of  the  surrenderor  may  be  relin- 
quished by  his  own  act :  hence  no  fine  is 
payKble  on  that  event  (<r). 

So,  on  breach  of  the  condition,  the  «ur- 


(r)  Cro.  Jae.  36.    Hull  and   Shar-brook  and  past. 
ch.  7.  Of  Fines. 
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leoietOT  may  release  his  equity  of  redemp* 
tim;  and  no  fine  will  in  consequence  be 
dne  (jf ). 

And  here  we  may  observe,  that  the  sur-  Who  may 

•  «  •      take  adraO" 

readeree  of  a  copyhold  is  an  assignee  withm  tage  of  th« 
the  statute  32  Hen.  8*  j  and  may,  therefore,  *=*^'*^^»*»- 
take  advantage  of  a  condition  broken  (4?)» 
S09  when  suck  condition  is  forfeited,  the 
equity  of  redemption  shall  descend  to  the 
emtomary  heirs  or  sequels  of  the  surren- 
deror, as  the  legal  estate  would  have 
done  (a). 

If  the  surrenderee  be  admitted,,  and .  the  Oncondiooa 

broken,  urn 

condition  broken,  the  estate  becomes  abso^  astau  u- 


(y)  See  post.  eh.  7,  Of  Fines. 

(s)  BuO.  Nid  Prius.  161.  Watk.  No.  IxxxiiL  tp 
Gilb.  Ten,  p.  429.  and  the  authorities  there  referred  to. 

(a)  2  Ves.  300.  Fawca  and  Lather.  On  breach 
of  the  conditiiHiy  the  lord  may  insist  upon  the  admis- 
sioD  of  the  mortgagee.  See  a  Vem.  367,  TVeAooy  t. 
FtAaly.  But  fuare.  For  he  can*t  compel  the  sur« 
readeree  to  be  admitted  without  special  custom.  See 
Ba^od  T.  Langy  8fc.  Mortgagee  may  bring  his  bill 
for  foreclosure  before  admittance,  s  Aik.  101.  SiOtim 
▼•  Slone. 
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[  iSi  ]     lute,  and,  in  case  the  money  be  afterwards 
comet  abBo-    pgij   t^grg  ^^^g^  [^  ^  re*8urrender  by  the 

lute,  and  a  r&-  '^  ''^ 

■ttmnderwiii  former  Surrenderee ;  and  a  regular  admission 

of  the  original  surrenderor. 


giiYe  a  new 
estate 


The  estate  is  now  changed.  On  the  breach 
of  the  condition  the  old  estate  was  gone : 
on  the  re-surrender,  the  person  to  whom  it 
is  made  takes  a  new  estate.  If  the  former 
estate,  the  subject  of  the  first  surrender  had 
been  derived  e«r  parte  matema^  yet  the  new- 
estate  received  by  the  re-surrender  will  be 
taken  by  purchase,  and  shall  descend  to 
the  paternal  heirs  (i).  Taking  therefore  a 
new  estate,  he  must  necessarily  be  re-admitted, 
and  pay  a  fine  (c). 

Remaanden.        A  copyholdcr  may  surrender  to  the  use  of 

a  particular  person  with  remainders  over  to 
others :  but  the  doctrine  of  Remainders  will 
be  considered  in  a  future  chapter  ((0* 


(j)  See  la  Mod.  49.  Beuum  Sf  ScaU,  and  HartnoH 
if  Um.  ▼•  Morgmi,  now  reported  in  7  Durnf,  4*  JSduip 
103. 

(c)  See /Mil.  chap.. 7*    Of  Fines. 

(rf)Ch»p.5. 
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'   The  doctrine  of  Entails  of  Copyholds  also,  Eotaib. 
will  be  treated  of  at  laige,  under  that  title  (e). 

Soy  a  copyholder  may  surrender  to  such  Surrender 
uses  as  he  shall  by  will  appointy  without  a  of  ftwia. 
special  custom  for  that  purpose^}   and,  in- 
deed,  if  a  special  custom  were  alleged  to 
lestrain  him  from  doing  so,  it  could  not  be 
"PP«*ed  (/). 

By  special  custom,  copyholds  may  be  de-     [  itt  ] 
vised  without  such  surrender  (g) ;  but  by  the 
genenl  law  of  copyholds  a  surrender  is  ab- 
solutely essential  (A).    The  statutes  of  Henry 


(e)  Chi^4. 

*[Aiid  accordingly,  in  Church  r.  Mundy,  15  Vet.  396. 
on  die  question  of  fupplying  a  surrender  in  favour  of 
crediton»  the  Lord  Chancxllor  saidy  that  the  court 
would  hdd  that  there  mi^t  be  a  surrender  to  the  use 
of  die  win,  thou^  no  instance  could  be  found  upon 
the  records  of  the  manor.    See  infra^  p.  [139].] 

(/)  3  Bro.  Chanc.  Cat.  386.    Pike  r.  White. 

ig) Co. Entriet,  124.  h.  HiOtr.HiOt.  Manor  of 
Bewdlej  in  Worcestershire,  and  Carter,  71.  Smith  v. 
Fa^oR.    Litaet.Rep.  06.  cites  ^ro^'icase* 

(i)  Co.  Copj/ih.  s.  36.  Tr.  83.  4  Co.  24.  b.  MwrtU 
and  Smth.  [But  by  st  $$  Geo.  3.  c.  19a,  such  sur- 
nader  is  now  rendered  unnecessary.  ] 
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Entry  aF 
th«roU 


the  Eighth  and  Charles  the  Second^  lelatiTe 
to  wUls,  do  not  affect  them  (i)v 

Such  sorrend^  is  made  in  the  ooqunon 
foim ;  ^'  to  suqh  uses,  ends,  intent[^  and 
purposes/'  or  *^  to  the  use  of  sueh  person  pr 
persons,  and  for  such  estate  or  estates,  endst 
intents,  and  pujposes,  as  the  said  ^.  J3«  in 
and  by  his  last  y&l  and  testament,  shall 
rect,  limit,  or  appoint." 


The  estate 
mains  in  the 
somnderor. 


Part  unde- 
vised will 
descend. 


If  a  copyholder  surrenders  to  the  use  of 
his  will,  the  estate,  notwithstanding,  remains 
in  him  and  not  in  the  lord  (A:),  and,  there- 
fore, he  may  surrender  it  again  to  a  stranger 
without  a  formal  revocation  of  the  surrender 
to  his  will  (/). 

So,  if  he  die  without  a  will,  or,  making  a 
will,  devise  only  a  particular  interest,  as  to 
B^  for  life,  or  in  tail,  the  whole  in    the  one 


(i)  3  Atk.  37*  TuffiMU  and  Page.    X  Vet.  as5.    Mr 
iom§y*Gtnerql  v.  Andrewt,    Harg.  N.  (i)  and  (3)  to 

(Jc)  4  Co.  33.  a.    Graxener  and  Ted. 

if)  Ante,  p.  [94]  Cro,  £fit.  4411.  Fikk  and  HpcU^* 
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case,  and  the  undisposed  of  part  in  the  other, 
will  descend  to  his  customary  heirs  (m). 
And  so  also,  if  a  copyholder  surrender  to 
the  use  of  his  will  and  devise  to  his  custo* 
maryheir,  and  die;  the  heir  shall  be  in  by 
descent  (n);  for  when  an  heir  has.  that  [  IM  ] 
estate  devised  ta  him  which  he  would  have 
taken  without  such  devise,  he  shall  take  by 
desoent,  whether  it  be  a  freehold  or  a  copy- 
hold estate.  In  such  case,  therefore,  the 
devise  is  inoperative,  and  the  heirs  shall 
take  as  if  there  had  been  no  devise  at  all. 
And  if  there  had  been  no  devise  at  all,  the 
estate  continuing  in  the  surrenderor  would 
have  descended,  as  if  n<^  surrender  had  been 
made:  for  such  surrender  and  testamentary 
declaration  of  uses  will  not  make  a  new 
estate  (o). 

If  a  copyholder  surrender  certain  lands  to  Exchu^. 


(m)  Cro.  Eb'x.  448.    Fiich  and  Hockly^  and  ante^ 

(x)  Strange,  487.  Smkh  v.  Tt^y  lAthn.  797. 
Cbrh  ▼.  SmUhy  and  case  of  Hur^  r.  M&i^n,  EMsti 
tS  Geo.  3. 1755,  in  Ckanc.  and  on  Cefiif.  from  B,  R% 
tj  Nm.  1759.  MS.  [See  also  Doe,d.  PrM  v.  Tmrnm. 
1  BsniflB^  ^  Md.  530]. 

(o)  See  anUy  p.  [95]. 

o 
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the  use  of  his  will,  and  then  exchange  those 
lands  for  others }  the  lands  so  taken  in  ex* 
ehange  must  be  surrendered  to  the  use  of  his 
will,  or  they  cannot  pass  (^)* 

(jitinMti  u-         But,  if  a  copyholder  seised  in  fee,  surren- 
theofd esute.  der  to  the  use  of  his  will,   and  afterwards 

surrender  to  particiilar  uses  with  the  ulti* 
mate  limitation  to  his  own  right  heirs,  he 
shall  be  in  of  his  old  estate  ;  and  may  devise 
^  the  reversion  without  any  fresh  surrender  or 
admission  {q). 

If  a  copyhold,   however,    descend  to  the 
customary  heir,,  such  customary    heir  must 
[  124  ]     ^n^ender  it  to  the  n^  of  his  will,  or  he  cannot 
devise  it  (r).  . 

An  equity  gy^.  ^h^re  a  persou  has  only  an  equity  in 

cd  without  a       . 

nurrender. 


*  «  «  «iti«    I  1.1    ii       4i-«<  »  »  »    *  I 


(p)  1  Bro,  Chanc.  Cos.  588.  Frank  v.  Skmdish^  in 
Scac*  cit^d  in  Nat,  [But  such  surrender  is  by  statute 
SS  Geo.  3*  c.  193,  now  rendered  unnecessary.] 

(})  1  Fearnes  C<fnt,  Ram.  90.  Thrvstout  d.  Goroer 
y»  Cunninghanh  and  2  Just.  BlackU^  Rep.  1046,  S.  C. 
[And  vid*  9upr.  p.  [94]  note  (2).] 

(t)  See  Sir.  48^7.  Smith  v.  Trigg,  and  attte,  p.  [  1  o« 3 
[121].  [But  by  Stat  5$  Geo.  3.  c  192,  he  may  novr 
deTife  without  a  previous  surrender. 
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eopyholds,  such  equity  will  paas  by  derise 
Yvithoat  »  surrender:  for  of  an  equity  no 
sunrender  can  be  made ;  nor  cun  the  devisee 
lequiie  any  admittance,  as  he  will  not  become 
tenant  to  the  lord  {$). 

Yet  this  is  to  be  understood  g{  such  an  if  it  b«  ^r 
equitable  interest  as  would  have  been  de-  esuM. 
fisaUe.had  it  been  of  freehold  lands;  thus, 
if  it  be  an  equitable  estate,  tails  it  will  not 
pass.  FoTf  as  in  the  case  of  an  equitable 
estate  tail  in  freehold  lands,  a  fine*  or  re- 
covery is  requisite  in  order  to  destroy  it  (/)> 
thcngh  it  hath,  been  formerly  held  other- 
w]8e(u);  so  in  that  of  co^holds,  the  entail 
must  be  first  docked,  as  if  it  were  a  l^al 
entail:  and  the  estate  will  not  pass  merely 
by  the  deyise  (w). 


(t)  See  3  Atk.  73.  Carr  y.  EUi$on.  1  Bro.  Chan. 
Cat*  480.  [Macnamara  ▼•  Jona.  3  P.  Wmt.  ^iSo. 
King  ▼.  Kingf  and  Mr.  Cox's  note  (1)  and  po$$. 

•  1  Cfuue,  190. 

(0  1  Bro\  Cha.  Qt.  72.  Bolder  v.  Allington^  and 
Sdtm  ▼.  Thornton,  cited  Mr.  Cox's  note  (2)  to  i  P. 
Wms.  91.    L^ate  t.  Setoell- 

(a)  Precei.  in  Chanc,  228.  Woolnwigh  v.  Wool- 
nought 

(«v)  1  Hen.  BUcksi.  446.  461.     Roe  ▼•  Lotoc. 

O  2 
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AccetsioBof        But,   if  a  copyholfjter,   having  an  equity 

only,  (at  if  he  be  a  sunrenderee,)  make  hia 
will  and  devise ;  and  after  making  his  mU, 
he  take  the  legal  esftate  by  descent^  and  then 
die  ;  yet  the  equity  will,  it  seems,  be  bound. 
Had  the  legal  fee  not  descended  to  him» 
[  126  i  the  equity  would  certainly  have  passed  («r). 
And  it  has  been  determined,  that,  as  tojree-' 
holdSy-  the  accession  of  the  legal  interest 
will  be  no  revocation  of  a  will ;  but 'the  person 
having  the  legal  fee  shall  still  be  subject  to 
the  equity  (y).    « 

'  Now  where  the  rights  and  emokments  of 
the  lord  arie  not  affected,  there  is  no  reason 
why  copyholds  should  not  be  within  die  same 
i:ules.  An  uniform  standard  should  be  'Rxed  ; 
and  copyholds  follow  closely  on  the  rules  of 
freeholds  (z). 


(x)  See  the  case  of  Davy  v.  Bexershamy  or  BeardS' 
ham,  ante,  p.  [103]. 

(y)  See  Parsons  v.  Freaiinn.  l  WiU.  308.  3  Atk. 
741:  804.  and  DmgL  718.  Doe  v.  Pott.  ^P.Wnu. 
309.     1  Ve$.  Jun.  154-5. 

(s)  S6e  as  to  Recoveries,  last  page,  and  5  Durnfl  Sf 
East,  104,  Roe  d.  Crotv  v.  Baldxvere.  Resulting  Use, 
'^nt€  p.  [95]  [98].  * 
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In  this  case  the  lord  would .  not  be  in- 
jored.  The  legal  fee,  not  passing  by  the  will*, 
descends  to  the  lieir  of  the  testator.  The 
person  having  the  legal  fee  is  still  tenant  to 
the  lord*.  And. the  legal  estate. can  only 
be  tansfarred  by  surrender  and  admittance* 
By  the  conveyance  of  the  eqvity  the  tenancy 
is  not  altered. 

The  Court  of  Chancery  would,  therefore, 
I  conceive,  make  the  person  having  the  legal 
interest  surrender  it  according  to  the  dispo- 
sition of  the  equity. 

By  special  custom,  it  is  said,  a  feme  covert  Who  ma/ 
may  surrender  to  the  use  of  her  will  widi  the  tT^  ^ 
assent  of  her  husband  {a).  ^^*  ''"*• 

But,  if  a  feme  sole  surrender  to  the  use 
of  her  will,  and  afterwards  marry,  it  will  be 


*  Set  5  Eofi,  idS.  Doe  d.  Shetaen  v.  WrfH*f  «•  to 
a  surrender  to  the  use  of  a  mortgagee,  and  no-admit- 
tance ttnd^  it.  The  lurrenderor  cannot  deTiie,  having 
the  Itgal  estate.  [But  by  stat.  SS  Geo,  3.  c.  19a.  he 
may  now  devise  without-surrender.] 

(«)  See  anU^  p.  [63]  Uc. 
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a  revocation,  or  at  least  a  sasqieiiBion  of  the 
mrrender  (b). 

JoiDUamnt.        A  joi!it>te&ant  may  surrender  to  the  use 

of  his  will :  and  though  slidi  surrender  be 
made  out  of  ooort  and  not  presented  till 
after  his  death,  yet  ihe  jointure  will  be 
severed;  and  the  devise  of  his  moiety  will 
be  good  (c). 

Pntentment        As  to  tiie  presentment  of  a  surrender  to 

u)atHur°  '  the  use  of  a  will,  when  made  oat  of  court,  see 

ante^  p.  [84]. 

nMfamndMr       As  the  testamentary  instrument  operates 
whatthesHt^  ouly  as  a  declaration  of  the  uses  of  a  sur- 
Sa^aeof**^  render,  and  as  a  person  cannot  surrender 
w^sttnender  ^hat  he  has  not,  it  follows  that,  as  such  tes- 
tamentary instrument  oiamot  have  any  eflfect 
where  no  sudi  suitender  has  been  madefy 
so  no  such  surrender  can  be  made,  when 


(i)  Heir  before  adnuBsion,  pott.  [245O  Marriage  a 
rerocatbn'of  the  will  of  a  feme  sole.  See  4  Co.^t  &c. 
a  P.  Wm.  6a4,  See  also  1  Va.  329.  Case  dted. 
C.  B.  1747.  aitid  Ambler^  627.  George  v. 

(#)  Cro.  Jac.  100.  Porter  v.  Porter.  Co.  LUt.  59-  b. 
1  Brmad.  127.    Alkn  and  Naih* 

(t)  [But  see  i^a,  p-  [127]  n.  (•).  ] 
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there  is  nothing  to  convey.  A  person  can 
only  surrender  that  which  he  has  in  him  at 
the  time :  hence  no  after-purchased  lands  can 

pas8(d). 

If  a  person  possessed  of  several  copyholds,  Hence  Unds 
surrender  ^*AU  his  copyhold  tenements''  to  tersorrender 
the  use  of  his  will,  and,  after  such  surrender  ;^«>  ^"^^ 
made,  purchase  other  copyhold  lands,   and 
then  make  his  will   and  devise   '^  All  his 
copyhold  tenements;''   the  devise  will  not 
i^rate  upon  the  after-purchased  lands.    For,      [  1^7  ] 


(lO  See  3  Durnf.  Sf  Eastf  365.  GoodtUle  ▼•  MorUf 
and  6  Dwnf.  Sf  East.  63.  Doe  d.  lUoUr.  CouUng 
&  Ux,  In  this  latter  case,  A*  tenant  for  life,  surren- 
dered all  his  copyholds  in  possession,  reversion,  &c. 
to  the  uses  of  his  wfll.  AfUrmards  the  reversion  in  fee 
descended  to  him.  After  such  descent,  A.  made  his 
inll,  and  devised  all  his  copyhold  estates,  Ac*  The 
revision  did  not  pass,  as  it  was  not  in  him  at  the  time 
of  the  surrender.  See  also  1  Arutruiher^  ii*  Morse  v. 
Fantkener  et  aL  And  in  a  case  which  was  subsequently 
hid  before  me,  where  JB,  tenant  for  life,  surrendered  to 
will,  and  afterwards  purchased  the  reversion  in  fee^ 
which  was  surrendered  to  him,  and  to  whifih  he  waa 
admitted,  and  t^er  such  purchase^  made  his  will  and 
^ievised  to  C.  infee,-*I.gave  it  as  my  opinion  that  the 
estate  did  not  pass  by  his  will*    [But  see  the  next 

04 
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as  he  could  not  sucrender  what  he  had  not 
at  the  time  of  the  surrender,  the  after- 
purchased  hinds  could  not  have  been  in^ 
eluded  in  it ;  and  no  subsequent  surrender 
was  made  (*). 

Nor  those  pur*  And,  in  Order  that  a  devise  may  opente 
auSkl^^  on  a  copyhold,  it  is  not  only  necessary  that 
r!^^^^     the  copyholder  should  be  possessed  of  the 

DOfOn  SOT*  *  * 

fwdtr.  lands  at  the  time  of  making  such  surrender, 

but  also  that  he  be  possessed  of  them  at 
the  time  of  making,  or  of  the  republication 
of  the  will :  thus,  if  a  person  having  several 
copyholds  make  his  will,  and  devise  '*  all 
his  copyhold  tenements,''  or  **  all  his  real 
estate,'*  generally,  and  then  purchase  other 
copyhold  lands;  and  afterwards,  surrender 
**  all  his  copyhold  tenements''  to  the  use  of 
his  will :  the  copyhold  lands  which  were  pur- 
chased after  the  execution  of  the  will,  though 
before  the  surrender,  will  not  pass  (e). 


(*)  But  by  Stat,  ss  Geo.  3.  c.  199,  a  devise  of  copy« 
holds  is  now  made  valid  without  a  surrender  to  the 
uses  of  die  will.] 

(«)  Ambler,  199.  1  Dunif.  Sf  East,  435.  n.  (/). 
Spring  d.  Tiieher  ▼«  Biles  et  d,  and  Harrii  ▼.  Cutler, 
there  cited.  But  the  surrender  of  after-purchased 
lands  may  be  so  framed  as  to  refer  to  a  disposition  al- 
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But,  if  a  person,  having  no  copyholds  at  Codidi  and 
the  time,  make  his  will,  and  devise  "  all  the  '^P"*'"^^^" 
rest  and  residne  of  his  estate,  of  what  nature, 
kind,  or  quality  soever,"  and  then  purchase  a 
copyhdd  estate  and  surrender  it  to  such  uses 
as  he  should  by  his  last  will  appoint;  and 
after  such  surrender  make  a  codicil^  reciting 
sad  ratifying  the  will ;  the  copyhold  estate 
will  pass :  for  the  codicil  shall  operate  as  a 
repubScatianj  and  bring  the  will  to  the  date 
of  the  codicU  (f). 

If  a  copyholder,  seised  in  fee,  surrender     [  128  ] 
to  the  use  of  himself  for  life,  with  remainders  Su^^ent 
over,  and  the  ultimate  limitation  to  himself  shall  operate 
and  his  heirs ;  and  afterwards  surrender  to  andaotrevokei 
the  use  of  his  will,  and  actually  execute  such  ^"^iJI*'^**" 
will;   and,   after  such   surrender  and  will 
made,   he   be  admitted  on  the  former  sur- 
render, it  will  be  no  revocation  of  his  will : 


ready  made.  As  if  a  copyholder  surrenders  them  to 
tbe  luet  declared^  or  to  be  declared  by  hb  last 
will^  A  Jbrtiori ;  if  he  expressly  refers  to  a  q^ecific 
imtrument. 

(/)  Dwgf.  716.  n.  (2).  Doe  d.  PaU  v.  Davy. 
Cavp,  158. 

*  Onap.  130.  Hcylyn  v.  Hoflyn.  And  see  1  Ves, 
Jvu  48a.  Bama  v.  CrtnoCf  and  8  Ves.  aid,  6cc. 
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but  his  admittance  shall  relate  to  the  time  of 
such  fonner  surrender,  and  so  be  piior  to 
the  will  (g*). 

Will  mtde  If  a  copjholder  surrender  to  such  uses  as 

sJSS.'^     ^^  ^f^^  by  his  will  appoint ;  the  lands  will 

pass  by  a  will  made  previously  to  the  sur- 
render, if  the  testator  was  possessed  of  them 
at  the  time  of  such  will  being  executed  (K). 

Testamentary  As  a  testamentary  disposition  of  copyholds 
opmtes  u  an  ^  Only  a  declaration  of  the  uses  of  the  sur- 
appointment.    render,  it  operates  as  an  appointment  and  not 

as  a  will  (i). 

And  the  ap-        And,  as  ou  a  power  of  appointment  belni; 

•ointee  shall  a  j       i_        •        i  i 

be  in  w  the     executed,  when  it  relates  to  common-law  pro- 

urren  er.       perty,  the  appointee  shall  be  in  under,  and  as 

if  expressly  named  in,  the  instrument  by  whidi 

such  power  is  created  (Jc\  so  the  devisee  or 

(jt)  ^Burr.  1953,  Roe  d.  Noden  v.  Qrifith.  1  Just. 
Blacktt.  605.  S.  C. 

(A)  1  Durnf.  Sf  East,  435.  Spring  d.  THeker  v. 
BUea,  in  note.    And  see  8  Ves.  285. 

(0  1  Bukt.  aoo.    Semain  v. .    2  Ves.  77.  and 

see  3  firotuft.  Ch.  Ca.  331. 

(Jc)  3  Ves.  78.  &  613.  2  Atk.  565.  s^B.  Cooke  v. 
Dueketifieldf  and  see  1  Feame,  99.  Buil.  n.  (1)  to 
Co,  LUt,  299.  b. 
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appdintee  named  in  the  will  or  testamentary     [  120  ] 
iBstnmient,  shall  be  in  by  the  sorrender  aa  if 
expressly  named. 

But  as  the  testamentary  instrument  is  am- 
bulatory, and  not  eflfeotual  till  the  testator's 

deatby  if  the  devisee  or  appointee  die  in  the  Affomt^ 

ciYiitt  in  tot- 
testator's  life-time,  the  aj^intment  cannot  uto?8  life- 
take  place  (/)• 


time. 


As,  therefore,  such  testamentary  instrument  ^^  ^  ^ 
is  to  be  considered  as  an  execution  of  a  power,  to  pus  the 
md  not  strictly  as  a  will,  it  is  enough  if  made  ^^^  ^ 
panoant  to  the  direetiotis  of  such  surrender } 
and  need  not  be  executed,  as  a  will  is  re- 
quired to  be  executed,  for  the  passing  of  iree- 
hold  lands*. 

If  a  person,  therefore,  surrender  to  such  Unattested. 
Hses  ad  he   shall  by  will  appoint,  d  will, 
though  attested  by  two  witnesses,  or  by  one 
only,  or  not  attested  at  all,  will  be  sufficient 
to  pass  it  (m). 


9i  a   FIw.   77.      Duke  of  Marlborough   ▼.  Lord 

'  See  3  Fes.  Jtm.  204.    Habergham  ▼.  Vincent, 
(«)  s  Aik.  37.     Ti^gMl  ▼.  Page.    1  Vet.  325.    M- 
ivnetf  General  y,  Andrews.    *i  P.  Wms.  358.     Wagstaff 
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[  130} 


So,  where  a  copyholder  made  his  will  at« 
tested  by  three  witnesses,  and  afterwards 
caused  such  will  to  be  altered,  by. striking 
out  several  devises,  and  a  memorandum  to 
be  written,  that  he  had  examined,  perused, 
and  approved  of  the  will  so  altered ;  but  did 
not  republish  it  in  the  presence  of  three 
witnesses,  but  directed  it  to  be  written  out 
fairly,  and  became  delirious  before  it  was 
returned,  it  was  held  suf&cient,  and  a  sur- 
render  decreed  (n). 


By  parol. 
Qy.  Whether 
the  19th  lec. 
of  the  39th 
Car.  a.  c.  3. 
relative  to 
nuncupative 
wills  ooes  not 
extend  to  co* 
pyholds  it  be- 
ing genera/? 


And  it  should  seem  that  a  will  by  parol 
only  would  be  sufficient  for  this  purpose. 
A  will  by  parol  was  good  as  to  lands  devis^ 
able  by  custom  before  the  statute  o{  frauds  (o)  r 
and  in  the  old  writ  of  ex  gravi  querela,  the 
custom  was  alleged  generally,  ''  to  devise 
by  last  will/'  It  does  not  seem  probable 
that  a  will  in  writing  should  be  required  of  a 
burgess  or  villein,  who  were  not  permitted 


V.  Wagstqff>  2  Bro.  Chanc,  Ca,  58.  Careif  v.  Askew. 
9  Vet.Jun.  2s8.  332.  Habergham  v.  Vincent,  a  •/. 
Blackst.  Rep*  1114.  Roe  d.  Giltnan  v.  Ueyhoe,  [And 
see  7  East^  2^.    Doe  d.  Cook  ti  l/x.  t.  Danvers.] 

(n)  2  Vem»  498.    BurkUt  v.  BurkiU» 

(o)  See  Co.  LiiU  1 1 1.  a. 
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even  to  have,  their  children  taught  to  read 
idtbout .  a  licence  from  the  lord  (p)  till  they 
were  enabled. by  statute '(^).  The  surrender 
of  a  copyhold  is  made  ^^.  to  such  uses  as  A.  B. 
shall  by  his  last  will  appoint :''  now  I  know 
of  no  law  whieh  says,  that  such  last  will  must 
be  in  writing  *.     It  has  been  noticed  above, 


(l^  See  PofiocA.  ilfi^.  401. 

(f)  Stat  7  Hen.  4..  c.  17.    An.  Dam.  1405. 

•  Hie  statute  of  frauds,  (see  2  Bro.  C.  C.  58.  d- 
Try  ▼•  Askewj)  requires  all  declarations  of  trusts  to 
be  in  wriUMg.  And  see  n.  3.  to  Co.  LUt.  1 1 1.  b.  But 
see  alio  1  Ves.  Jan.  499,  end  of  the  case  of  Barnes  t. 
Cnxve,  and  Free,  in  Ch.  5.  in  Detenuh  ▼.  Bainee*  But 
note,  that  although  the  stat.  of  frauds  says,  that  trusts 
or  confidences  may  be  declared  or  passed  by  will  in 
writing,  it  does  not  say  that  this  miU  in  writing  shall 
be  signed  hy  the  testator^  though  it  so  anxiously 
preicribes  the  signatures  in  other  instances.  Before 
the  Stat,  it  was  considered  as  sufficient  that  a  will  of 
freeholds  should  be  in  writing,  though  it  was.  not 
written  or  signed  by  the  testator.  See  1  Siderf.  315* 
k  36a.  and  Comyns.  Rep.  453.  i'oto.  on  Detius. 
30.  and  6o.  And  it  should  seem^  therefore,  that  a  de- 
daradon  or  assignment  (or  transfer)  of  such  trust  or 
confidence,  would  be  good  by  a  will  in  writing,  though 
die  will  be  not  signed  by  the  testator.  See  Gilh.  Rep. 
in  Ef.  260.  4  Bmm*s  Eccl  Lato.  106.  [<<  We  are 
BOW  satis^  that  a  wQl  to  direct  the  uses  of  a  surren- 
ifer  of  a  copyhold,  or  of  a  customary  estate  passhig  by 
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that  whei:e  lands  were  devisable  by  custom^ 
such  devise  need  not  be  in  writing:  and  it 
has  been  remarked  also  (r),  that  the  statutes 
of  Henry  the  Eighth  and  Charles  the  Second^ 
do  not  embrace  a  devise  of  copyholds.  If^ 
therefore^  neither  the  general  custom^  nor  a 
positive  law»  nor  the  particular  suirender^  re- 
quire such  will  to  be  in  writing,  what  reason 
can  be  given  why  a  will  by  parol  should  not 
be  good? 

[  ^3^  ]         So  an  equity  in  copyholds  will  pass  by  a 
*"  ^^^'    will  unattested,  though  such  will  cannot  be 

considered  on  the  same  principle  as  a  will  of 

the  l^al  estate  (s). 

Of  customary       But  a  devise  of  ctistomary  lands,  as  contra- 
distinguished from  copyholds,  must  be  exe- 


surrender,  is  not  within  the  statute  of  frauds,  and 
needs  not  be  signed,  unless  sucli  signature  be  required 
by  the  terms  of  the  surrender  to  the  use  of  the  will/' 
Per  Lord  Ellenborough,  C.  J.  in  Doed.  Cook  Be  Vx. 
T.  Danveriy  7  Eastf  ^gg*] 

(r)  Anle^  [122]. 

(')  TuffneU  v.  Page^  as  abovet 
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cnted  according  to  the  statute  of  frauds ;  be* 
cause  they  do  not  pass  by  surrender  (0* 

* 

If,  indeed,  a  particular  mode  of  executing  The  win  m. 
a  win  of  copyholds  be  prescribed,  and  cer-  pursue  the 
thin  ceremonies  required  by  the  surrender,  ^^^!^^ 
sodi  mode  must  be  pursued,  and  such  cere*  ^■'- 
monies  observed,  and  the  particular  directions 
must  be  complied  with,  as  to  such  will ;  for 
okkerwise  it  will  not  be  an  execution  of  the 
power. 


« 


U  a  copyholder,   therefore,   surrender  to  if  three  wit- 
such  uses  as  he. shall  appoint  by  his  last  will  ^^jl^^'t^i^t 

to  be  by  him  signed,  sealed,  and  published,  ^  ^  attwted. 
in  the  presence  of  three  witnesses,"  his  last 
will  must  be  signed,  sealed,  and  published, 
in  the  presence  of  three  witnesses  i  for  other- 
wise the  copyholds  shall  not  pass  (u).  If  it 
be  attested  by  two  witnesses  only,  it  ^1  not 
be  sufficient :  though  a  court  of  equity  may, 
indeed,  under  certain  circumstances,  aid  such 


(0  AmU.  399.  Httisey  t.  OriUs ;  and  see  slat. 
^9  Csr.  2.  c.  3.  8.5.  See  also  1  Ves.  930.  [and  7  JBm^, 
^99-    Dot  d.  Cook  k  Ux.  v.  Danvers.] 

(u)  AmU.  684.  Goodwin  y.  Kibka;  and  see  a  Vu, 
An.  216. 
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[132  ] 

Copyholds 
paai  by  a  ge- 
neral devise. 


defeetive  execution,  as  in  the  case  of  other 
powers  (w). 

And  where  copyhold  lands  are  surrendered 
to  the  use  of  a  will,  they  will  pass  by  a  devise 
of  land  generally ;  as  "  dl  my  real  estate,  &c. " 
notwithstanding  there  are  freeholds  to  answer 
the  devise  (jr). 


(m)  See  Coffer  t.  Layer.    3  P.  Wm.  623. 

(x)  3  Atk.  85.     TendrUv.  Smith.  1   Ves.^^6.  Good- 
tvyvi  ▼.  Gaodfayn.  2  Fes.  164.     Byas  v.  ByoM.    Other* 
wbe  if  not  surrendered.    1  Atk.  387.   Hauidiu  r*  Leigh. 
See  Supplem.  to  Vin.    Vol  3.  Ccpyh.^  (W.  e.)  333-4. 
and  3  F<f«  164.  Byasv.Byas.    If  a  copyholder  devise 
all  hit  freehold  and  copyhold  landi,  the  copyhold  part 
of  Ufhich  (it  is  added)  he  had  surrendered  to  the  use  of 
his  toUlf  and  die  seised  of  some  copyholds  surrendered, 
and  some  noHurrendered,-— those  only  which  were  sur- 
rendered shall  pass.    See  3  Atk.  8.  Gascoigne  t.  Barker. 
3    Ves.  191.      Wikon  v.  Mount.     But  if  a  specific 
description  be  given  of  the   premises,    the  .  wordfl» 
'<  which  I  have  surrendered,"  &c.  may  be  considered 
as  a  mistake,  ibid.    [So  also  where  a  testator  devised 
all  the  residue  of  his  estates  as  well  copyhold  as  free- 
hold, addi^,  **  the  copyhold  part  thereof  having  beei^ 
previously  surrendered  to  the  use  of  my  wiU,**  and 
died  without  having  surrendered  siiy  of  his  copyhold 
ptembes  to  the  use  of  his  will,  it  was  hdd  to  be  a 
mistaken  description,  the  copyhold  being  clearly  in- 
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So,  bjr  such  general  clause,  they  shall  be  so  they  are 
made  subject  to  debts :  as  if  the  will  runs  ^^  as  to  debts  by 
to  all  my  worldly  estate,  I  desire  all  my  just  ^^, 
debts  shall  be  paid/'  For,  by  Lord  Commis- 
^oner  Askurst^  in  the  case  of  Coombes  v. 
Gibson  {y\  *'  the  doctrine  is  that  where  the 
introductory  words  make  the  real  estate  liable, 
it  shall  extend  as  well  to  the  copyhold  as  to 
the  freehold  lands.  The  freehold  is  as  un- 
natural a  fund  for  the  payment  of  debts  as  the 
copyhold.  It  was  admitted  if  there  had  been 
no  freehold,  the  copyhold  would  have  been 
liable.  If  the  freehold  had  been  devised  to 
one  person,  and  the  copyhold  to  another,  the 
freehold  might  have  been  first  applied."  And 
it  was  decreed  that  by  such  general  words  both 
the  freehold  and  copyhold  were  liable  (^z). 

tended  to  pass,  3  Ves.  65.  Rumbold  ▼.  Rumbold.] 
**  AD  my  frediold  and  c<q>yholdB/'  without  saying, 
**  wbidk  I  have  surrendered^"  && — AU  pass.  See  3  Ves. 
194.  [A  devise  of  all'copyhold  estates,  in  general  terras^ 
mnestramedy  passes  all  copyholds  surrendered  and  not 
sonenderedto  theuseof  thewill.  loiSMLsSg.  Bbmtv, 
CBtheraa.  And  by  stat.  55  Geo.  3.  c.  199,  a  devise  of 
copyholds  is  now  made  valid  and  effectual  without  a 
surrender  to  the  use  of  the  will.] 

(y)  1  Bro.  Chan.  Cos.  f  374. 

(r)  And  see  also  3  Bro.  C.  C.  Q57.  Kentish  v.  Keniuk^ 
and  3  P.  Wnu.  96.  Harris  v.  Ingltdeto.  [Personal  estate 
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Sumncier  to  But  though  a  sarreiider  is  thus  essential  to 
wiu  supplied.  ^^^  |3„||^gfer  of  the  tenant's  interest  in  copy- 
holds to  a  stranger^  and  the  will  merely  a 
declaration  of  the  uses  of  such  surrender;  yet, 
[  133  ]  if  a  copyholder  devise  his  tenements  held  by 
copy,  without  surrendering  them  to  the  use  of 
his  will,  a  court  of  equity  will,  under  certain 
circumstances,  effectuate  such  devise^  by  sup- 
plying the  defect;  and  compel  the  heir  to 
surrender  the  premises  according  to  the  testa^ 
mentary  disposition  (*)• 

bequeathed  stibject  to  payment  af  debts,  funeml  ex- 
penies,  tad  tefitatnettftary  diarges ;  but  in  caie  his  per^ 
Booal  enale  <<  should  not  be  sufficient  to  discharge  the 
same,"  then  testator  charged  all  his  freehold  estate 
with  payment  thereof,  and  «  subject  thereto,"  gare  all 
his  freehold  and  copyhold  estates  which  he  had  sur- 
rendered or  intended  to  surrender  to  tiie  use  of  his  will, 
&0.  The  copyhold  estates  held  to  be  charged,  on  the 
general  principle  that,  in  a  doubtful  case,  the  court  i»> 
dines  to  the  construction  in  favour  of  creditors  rather 
than  against  them :  not  however  inserting  or  straining 
words  for  that  purpose,   a  Ves*  4*  BeumeSf  3^.  Nod  ^ 

*  [But  now  by  stat.  55  Geo.  $•  c.  19s,  application  tm 
a  court  of  equity  for  its  assistance  in  this  reqpect,  is  ren- 
dered altogether  unnecessary ,  the  disposition  of  copyhold 
estates  by  will  being  thereby  made  effectual  without  a 
previous  surrender  to  the  uses  thereof.  Vid.  infra  vol.  3. 
Append*    No.  xviii.     Notwithstanding,  however^  the 
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But  equity  Will  not  interfere  in  a  eaprieious 
or  arbitrary  manner.  If  the  neces^ty  or  jus- 
tice of  the  case  does  not  demand  it,  the  claimant 
must  be  left  to  his  fate ;  and  the  heir  is  not  to 
be  disinherited  where  it  would  be  consistent 
with  justice  that  he  should  succeed  (a). 

In  cases  of  moral  obligation,  as  a  provision 
for  a  mfe  (^b)  or  child  (c)  ;  or  in  favour  of  a 
creditor  ({/)  or  a  purchaser  for  valuable  consi- 


ilttHitioa  tiidt  laadd  in  the  law  with  regard  to  the  dis- 
poBBl  of  copyliold  estates  by  wiU,  it  has  been  deemed 
adnsable  not  to  es^^unge  from  this  work  any  part  of  the 
doctnoe  relatiTe  to  the  interfinrence  of  a  court  of  equity 
m  supplying  a  surrender  on  a  devisei  inasmuch  as  it 
may  still  occasionaUy  be  found  useful  in  ascertaining 
i^wii  what  principleSy  and  to  what  extent,  relief  will  be 
sibrded  in  equity  in  other  cases  of  defective  con- 
vefance.    See  17  Fin.  896]. 

(a)  Watlcins.  No.  lxx>  to  GUb.  Ten.  157.  {k)  p.  41 2. 

(i)  t  Tes.  582.  Tudor  v.  Aiu(m.  \  Ves.  2q8.  in 
Goodtoyn  v.  Gaodmyn.  \  Ath.  385.     Smiih  v.  Baker, 

(c)  Tvuhr  V.  AnsoHy  and  Goodtoyn  v.  Goodwyn^  and 
3  Bro.  Ch.  Ca.  286.    Pike  and  White. 

{i)  1  Ves.  215.  Ithdl  v.  Beane.  Tudor  v.  Anson, 
uU  sup.  1  Bro.  Ch.  Ca.  273.  Coombes  v.  Gibson. 
3  lUd.  257.  Kentish  t.  Kentish.  2  Bro.  325.  Bixiiy 
v.J%. 
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deration  (e),  the  court  will  aid  the  defect,  and 
decree  the  heir  to  surrender. 

fhiidren  ^  *^  children,  the  parent  is  under  a  natural 

and  a  moral  obligation  to  provide  for  them. 
Though  the  general  law,  or  the  particidar 
custom,  may  entitle  the  eldest  or  the  youngest 
child  to  enjoy  the  copyhold  land  of  the  parent 
[  134  ]  in  exclusion  of  the  others,  in  cases  where  the 
requisite  means  have  not  been  taken  to  impede 
the  descent,  upon  principles  of  political  wis- 
dom, yet  such  positive  law  or  custom  cannot 
rescind  or  annul  the  parental  obligation.  Each 
child  has  equally  a  claim  to  its  parent's  care. 
Whatever  may  be  the  rules  of  human  institu- 
tion, there  is  a  prior  and  transcendent  law 
which  i&  written  with  the  finger  of  the  Al- 
mighty on  the  heart  of  man.  The  individual^ 
therefore,  who,  impelled  by  the  powerful 
voice  of  nature,  demonstrates  his  desire  to 
comply  with  her  dictates  and  fulfil  those  obli- 
gations which  Heaven  has  imposed,  must  pecu- 
liarly claim  the  aid  of  a  court  of  equity,  which 
by  its  benign  interference  may  prevent  such 


(e)  3  Chan,  Rep.  ai8.  Barker  v.  HiU.  2  Vem.  165. 
and  see  3  Vem.  564.  Tai^lor  v,  Wheder^  and  Ibid.  609. 
Jennings  v.  Moore  et  al. 
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devise  from  being  frustrated  by  the  rigid  ad- 
herence to  a  positive  law. 

Each  child  having  a  natural  claim  on  pa- 
rental care,  each  must  be  equally  entitled  to 
such  equitable  aid.  If  the  estate  descend  to 
the  eldest  son,  a  surrender  shall  be  supplied 
for  the  benefit  of  the  other  children :  if  the 
estate  devolve  to  the  youngest,  the  eldest  has 
an  equal  right  to  demand  the  surrender  in 
such  case  as  the  younger  had  in  the  former(/). 
If  the  estate  is  to  descend  to  all  the  sons,  as  in  [  135  ] 
gavelkindj  the  surrender  shall  be  supplied  for 
the  daughters,  or  in  favour  of  one  son,  if  such 
s^pears  the  intention  of  the  parent,  apd  the 
others  would  not  be  destitute  [g). 


{/)  In  the  case  of  Cooper  v.  Cooper^  2  Vem^  ^65^ 
the  court  would  not  supply  the  surrender :  but  that 
was  hy  reason  of  the  circumstances  of  the  case.  Had 
those  peculiar  circumstances  not  existed,  there  is  no 
intunation  that  the  court  would  have  denied  it,  and  see 
I  P.  IFiiw.*444.  I>rake  v.  RoUnson^  and  2  Vem,  165. 
where  Lord  Commissioner  Huichins  said,  that  ''  there 
ought  not  to  be  one  sort  of  equity  for  an  eldest,  and 
another  for  a  younger  son.'* 

(g)  2  Vern.  163.  Bradley  v.  Bradley.  6  Vin.  Abr. 
CopyL  {W.  f.)  pi.  13.  Andrew  V,  Waller.  Remainder 
on  an  estate  tail.   Ca.  T.  Talb.  37.    [Devise  to  a  child 
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The  child  entitled  to  the  estate  at  law,  ia 
equally  entitled  to  a  provision  in  equity.  But 
if  he  be  provided  for  at  the  time  it  is  enough : 
it  matters  not  by  whom  such  provision  be  made^ 
so  he  have  it.  If  he  have  it  from  a  stranger, 
it  is  sufficient  to  induce  and  to  justify  the 
parent  in  precluding  him  from  a  share  in  hia 
own  estates.  If  he  have  an  equitable  provi- 
sion, it  matters  not  though  he  have  not  the 
patrimony  of  a  groat.  Hence  then  it  is  true, 
that  the  heir  must  not  be  laiprovidedfor ;  but 
it  is  not  accurate  to  say  that  he  must  net  be 
disinherited  (h). 


■  ■■■— ■        ■— ^-<— — >»*«Wi^^— ^^»^»" 


in  general  terms,  nd  mentioning  copyliold  estate,  by  wifl, 
not  executed  so  as  to  pass  firediolds  9— surrender  not 
supplied,  a  Ves.  &  BeameSy  337.  Sampson  v.  Sampson, 
And  per  the  Vice  Chancellor.  Tliis  is  not  the  case 
of  supplying  a  surrender  for  creditors ;  and  there  is  no 
instance  of  doing  it  for  a  wife  or  childi  where  copyhold 
estate  was  not  expressly  mentioned  m  the  wilL  JSyov  v. 
Bj^f  2  Ves.  164.  and  many  other  caises  shew  that  thia 
was  always  required  in  that  case,  and  that  no  implica- 
tion from  words,  howerer  large  and  general,  would  do 
without  the  term  <'  copyhold;"  though  a  probable  in.- 
tention  might  appear  to  comprehend  both  freehold  and 
copyhold ;  where,  for  instance,  the  latter  constititted 
the  bulk  of  the  estate,  the  freehold  being  inconsider- 
able, UmU] 
(A)  I  Aik,  388.   HanMns  ▼.  Leigh  et  aL    3  Bro.  Ch. 
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But  it  is  not  the  provinoe  of  the  court  to 
prescribe  the  quantum  of  such  provisioii,  ^ther 
with  respect  to  such  heir  or  to  the  other  chil- 
dreu.  Hie  parent  is  the  only  yikige  (i).    The 


Ca.  229.  Chapman  v.  Gihson.  Ibid.  s86.  Pikew.  WhUe. 
[See  also  5  Vet.  $57 •  Hills  v.  DaiorUon,  and  16  lUd. 
268.  Gam  V.  Gam,  And  if  the  heir  in  his  answer  to 
a  bin  filed  agamst  him  to  compel  a  surrender,  state 
foerelj  that  he  inherits  nothing  unless  he  is  entitled  to 
the  estate  in  question,  and  does  not  say  ¥p4ielher  he 
is  or  is  not  provided  for  in  any  other  manner,  the  court 
viU  difect  ao  inquiry  whether  or  Dot  he  has  a  prwFisioBy 
and  as  to  the  nature  and  extent  of  it.  17  Ves.  294. 
Bf^igifra  V.  Manludl.]  It  is  my  c^iiiuoi^  however,  that 
what  the  heir  has  acquired  or  i»  ac^^ing  by  im  owa 
lodastry,  caimol  b^  considered  as  aprotistos;  for  if 
liAerwise^  every  child  wsmj  be  said  to  be  provided  for 
wbe  is  not  a  cripple  or  iasane}  or  the  idle  only  would 
k  fevooFod*  C,  VV.  [Whetbtf  a  surrender  would  be 
applied  in  ftvear  of  a  younger  son  afainst  a  grand- 
wet  liair  at  law»  unprovided  for,  has  ner er  yet  bee^ 
i^idarty  detoriniaed»  but  in  Ro4g€n  v«  JdmshaU, 
17  V$»,  094,  the  Mmkr  ffth€  Bolls  declared  the.  incUnan 
tion  of  lu0  opinion  to  ba  thai  auch  uirr^od^r  ongbi  a»t 
to  be  inroliad,] 

(i)  1  Soft.  i»7.  Katih  V.  Tomihfad.  »£ra*  Ck. 
^230,  231.  Chaptmm  yi.  Oibton.  d  Vi^.  Ai.  Capuh. 
{W.  e.\  pi.  la.  Andr^m  v.  Waller.  Cos.  T.  TM.  t^. 
Coofc  V,  Aarnkam*  [Sae  also  \^  Ves,  3941  where  the 
distinction  which,  ^  supplying  a  sarrender,  a  court  pf 

P4 
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parent  indeed,  must  not  direct  a  mere  illusive 
share,  for  that  would,  in  fact,  be  no  provision 
[  196  ]  at  alL  But  the  parent  is  the  best  judge,  not 
only  of  the  merit,  but  of  the  wants  of  his  chil- 
dren. Those  will  have  stronger  claims  to  his 
protection  who  are  incapable  of  protecting 
themselves  ^. 

Grandchild.         Whether  a  surrender  shall  be  supplied  for  a 

grandchild,  does  not  appear  to  be  absolutely 
settled  t. 


equity  draws  between  the  case  of  children  and  that  <»f 
creditors,  is  very  fully  explained.] 

But  where  a  child  has  an  equitable  provision,  and  the 
devise  goes  only  to  increase  that  provision,  the  court,  it 
is  said,  will  not  aid :  for  by  such  provision  the  obligation 
is  satisfied ;  and  as  to  the  overplus  he  must  be  con- 
sidered as  a  volunteer.  See  3  Bro.  Cka.  Ca,  188.  JJnr 
dopp  V.  EboraB.    Yet  see  Tudor  v.  Anson,  a  Ves.  58a. 

•  [And  there  are  cases  of  supplying  the  want  of  sur* 
lender  upon  a  deed  as  well  as  a  will,  for  a  younger 
child ;  but  upon  the  same  principle  as  in  the  case  of  a 
will  or  the  execution  of  a  power ;  that  is,  for  and  against 
the  same  persons.  Per  the  Master  or  the  Roils,  in 
Rodgers  v.  Marshall^  17  Ves.  394]. 

t  Difference  whether  the^A^  be  living  or  not.  See 
Elton  V.  EUonf  3  Atk.  508.  and  s  FonU.  an  £^y,  133. 
Saund,  on  UseSy  343,  3.  6  Ves.  548. 
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1 

In  the  case  of  Kettle  v.  Townsend  (A:),  Lord 
Somers  declared  that  such  surrender  should 
be  supplied :  but  his  decree  was  reversed  in  the 
House  of  Lords.  Yet,  in  the  case  of  Watts  v. 
Bt^as  (O9  the  Master  of  the  Rolls  expressed 
himself  dissatisfied  with  the  reversal ;  and  said 
that  if  the  case  had  occurred  at  that  time 
(1702,)  the  surrender  would  have  been  sup- 
ped; and  that  he  had,  and  would  decree  it  so. 

Lord  Harcourt  also,  in  the  case  of  Free^ 
stone  V.  JRant{in\  thought  that  a  sUnender 
should  be  supplied  in  favour  of  a  grandchild ; 
as  did  Lord  Chancellor  Cowper^  in  that  of 
Fursaker  v.  Moldnson(n);  who  both  disap- 
proved of  the  case  of  Kettle  v.  Townsend  as 
determined  in  the  Lords  (^).    In  Chapman  v. 


(i^)  I  SalL  187. 

(0  1  P.  Wms.  6i. 

(m)  1  P.  IVms.  61.  note. 

(h)  Ibid,  and  Preced.  in  Chanc.  477. 

O  And  see  5  Va.  557.  HitU  v.  Doumtont  also  ibid. 
565.  wbere  Lord  Lougfaborough  disapproved  of  the  case 
of  KeMe  &  Taamcnd.  [In  Perry  v.  Whitehead^  how- 
ever,  (6  Ve$,  544.)  the  court  declared  itself  to  be  bound 
by  the  case  of  KeHle  &  Tammendy  and  refused  to 
supply  a  surrender  in  favour  of  a  grandchild.  And 
per  the  Lord  Chakcsuob><— A  rule  of  law  laid  down 
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r  ^^  ]  Gibson  (o)  the  Master  of  the  Rolls  af^pears  ta 
have  been  of  the  same  opinioa  (i.  e.  that  the 
surrender  ought  U>  be  sup^ied })  but  said  that 
*'  it  would  be  for  the  court  to  determine  when 
the  case  should  wsm  befco^  itsi''  and,  conse- 
quenjtly,  he  did  not  consider  the  doctrine  as 
settled  by  the  case  of  Kctik  &  Toiimsend. 

Lord  Hardwickcp  indeed,  in  the  case  of 
Elton  V.  Elton  {p\  said  that  the  court  would 
not  supply  such  surrender;  aad  recognised  the 
case  of  Kettle  and  Toiiamer^  in  the  Lords* « 
And  he  seemingly  alluded  to  it  in  that  of 


^»»"*— •^^■■^^•^•^"^p*^ 


by  the  Hoiue  of  Lords  cannot  be  reversed  by  the 
Chancellor ;  though  if  there  is  any  difference  from  a 
ciEcuauitaiice  that  was  not  before  the  Houfieof  Lorda^ 
the  cause  may  be  decided  upon  that.— The  rule  of  law 
must  remain  till  altered  by  the  House  of  Lords.  J 

(o)  3  Bro.  Chanc.  Ca.  1131.  See  also  3  Ves^  12,  where 
the  Master  said,  **  a  grandchild  is  always  in  the  same 
esse  a&  a  child." 

(p)  3  ^^i-  508. 

*  See  also  3  Ath^  189.  (in  Goring  and  Nash^  where 
Lord  Hardwicke  said»  that  *'  the  reasoning  of  Lord 
Kesper  Wright,  in  WatU  and  BuUas^  was  too  large» 
<iwing  la  his  pursuing  the  ma^cims  of  law  too  far  as  to 
the  «ODuderatiQP  of  blood  to  raise  an  use ;  for  that  would 
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Ooodwin  v.  Goodwin  {q)  ;  and  it  was  before 
mogniied  in  the  cate  of  Strode  v*  Lord 
Falkland  and  others  (r). 

In  the  case  of  Allen  v.  Potdtoa  {s)  Sir  Wil- 
liam FortescuCy  then  Master  of  the  Rolls,  sup- 
pSed  sueh  surrenda:  against  the  eldest  son  of 
the  testator :  though  perhaps  that  was  on  the 
principle  that  a  person  claiming  under  a  will 
(which  the  eldest  son  did)  must  admit  the 
whole. 

Upon  the  whole,  therefore,  we  have  the 
opimons  of  Sir  John  Trevor^  Lords  Somers^ 
Harcourt,  and  Cofwper^  and  Sir  JR.  P.  Arden 
MgBonst  the  determination  of  the  Lords  in  the 
case  of  Kettle  and  Townsend,  with  very  power* 
ful  reasons  in  their  support:  whereas  Lord 


— »- 


cany  it  to  tke  t^noieat  Wood  that  cQuM  raise  ait  we. 
at  law,  wliich  equity  does  not  f«gard."  TKe  court, 
^kavsf«r^  dram  theUae  aad  at^  at  citUrvfi.  But 
why  should  it  take  the  raisipg  aa  ua^ as  a  t^  aa  aUI 
Wky  not  confins  the  rule  to  iuomimd9f  0ut  si^s^Mm, 
aab  the  statute  qC  distribu^isA  ^ 

if)  1  Ves.  228.  and  see  2  Fsf.  581%,  Tudor  y.  Antfm. 

W  3  Fem.  &5. 

(0  i  F».  uu 
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[  138  ]  Hardwtcke  seemed  to  have  considered  the 
doctrine  as  settled  by  that  case  ^,  and,  there- 
fore,  went  but  little  into  its  principle.  The 
case  of  AUen  and  Poulton  also,  so  far  as  it 
goes,  is  against  it. 

Natoni  chUd.       In  the  case  of  Fursaker  v.  Robinson  (t)j 

the  Master  of  the  Rolls  refused  to  supply  a 
surrender  on  behalf  of  a  natural  child :  and  the 
doctrine  was  recognized  by  Lord  Hardwtcke 
in  that  of  Tudor  v.  Anson  (u). 

^»^«-  A  surrender  shall  always  be  supplied  for 

a  wifet,  where  an  equal  moral  obligation 
would  not  be  violated  in  giving  her  relief  (%£;). 
A  surrender,  therefore,  shall  be  decreed  against 
a  nephew  or  niece  (x%  but  as  a  person  is  under 


*  [As  did  Lord  Eldan  also,  in  the  case  of  Perry  ▼. 
WhUekead.    See  mOe,  p.  [136]  note(^).} 

(f)  Preced.  in  Chanc.  475. 

(«)  3  Ves.  583.  [As  abo  by  the  MaHer  of  the  RoUi 
in  Crickeiv.Dolh/f  3  Ves.  lo], 

t  Though  the  devise  be  to  her  in  fee.  1  Aik.  385* 
Smith  V.  Baker^  and  see  antet  p«  [i33]- 

(to)  3  Bro.  Cha.  Ca.  93s. 

(x)  Ibid.  329.  Chapman  v.  Gibson^  and  see  1  Atk. 
385.  Tai^lor  V.  Taylor.    [Also  against  a  sister,  whether 
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an  equal  moral  obligation  to  provide  for  his 
children,  they  shall  not  be  permitted  to  go 
destitute  in  order  to  support  a  bequest  to 
her  {y) ;  but  she  may  share  the  property  with 
them  (z). 

But  it  is  not  necessary,  in  order  to  have  a 
surrender  supplied  in  her  favour,  that  she  be 
entirely  unprovided  for :  the  husband  is  the 
judge  of  the  sufficiency  of  her  provision  (a). 


provided  for  or  not,   i6  Ves.  go.    Fidding  v.  FFtn- 
(y)  See  lind*  and  i  Ati.  568.  in  the  case  of  Heroey 

(z)  See  fl  Fiw.  583.  Tudor  v.  Anson  [Surrender 
sapplieA  in  favour  of  a  widow,  against  coheirs,  daugh- 
ters of  the  devisor,  who  were  married,  and  infant  grand 
daogfaters  by  deceased  daughters.  5  Ves.  557.  HUU 
i.Daomton;  and  there  laid  down,  that,  in  supplying 
a  surrender,  the  court  ought  to  look  only  to  the  object, 
not  the  circumstances  of  the  parties ;  as  whether  the 
beir  be  provided  for  or  not.] 

(a)  1  Atk.  568.  2  Ves.  582.  Tudor  v.  Anson,  [Later 
decisions  have  determined  it  to  be  immaterial  how 
ample  or  how  scanty  her  provision  may  be.  See  16  Fes. 
gt.  If  the  devise  to  her,  however,  be  merely  in  general 
terms,  without  expressly  mentioning  copyholds,  a  sur« 
render  will  not  be  supplied.  See  2  Ves.  tf  Beames,  337. 
«nd«pr.  [135]  note(^).] 


Brother  and 

»ister. 


r  i3»] 
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Bat  the  same  moral  obligation  not  extend- 
ing to  collaterals,  the  court  will  not  suj^ly  the 
enrrender  to  eflfectuate  a  devise  from  a  brother 
to  a  sister  (&);  a  Jbrtiori^  if  the  brother  and 
fflster  be  of  the  half  blood  to  each  other  (c). 


NefJiew  or 
cousin. 

Volunteers. 


So»  it  shall  not  be  supplied  in  favour  of 
a  nephew  {d)^  or  cousin  {e) ;  and  (rf*  conse-* 
quence,  not  for  a  meer  volunteer;  as  a  le- 
gatee (/)  or  devisee  (jg)  who  is  not  related 
in  blood. 


Creditors. 


As  to  creditors,  we  have  seen  that,  on  a 
general  devise  for  payment  of  debts,  copyholds, 
if  surrendered  to  the  use  qfa  mlU  wiU  pass 
though  there  are  freeholds  (A). 


(6)  1  Ves.  saS.  Goodnyn  ▼.  Goodiajfn.  s  Aik,  304. 
Troid  V.  Doum*. 

(c)  See  3  Atk,  189.  in  the  case  of  Goring  ▼.  N<uh, 

(d)  2  Vem.  621  &  625.  Sir  L.  Strode  ▼.  Dom.  RusieU 
and  Falkland.  3  Chan.  Rep,  169.  S.  C.  3  Bro.  Cha. 
Ca,  170.   Mariton  v.  Goumt.    [And  ste  13  Ves.  168. 

Judi^.  PrmtU  and  isHnd.Zd^]' 
(fi)  2  Ves.  582.  Tudor  v.  Anton. 
{/)  Abr.  Ca.Eq.  122-4. 
ig)  1  P.  Wtns.  354.    Vane  w.  Fletcher. 
(A)  i4n<tf,  p.  [132]- 
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But  if  the  copyholds  are  not  smmnittedj 
the  court  will  not  supply  a  sunender  on  a 
general  devise  for  payment  of  debtSf  if  the 
frediolds  will  suffice  to  pay  them  (t ). 


{1}  Ca.  Temp.  Talb.  78.  Malabar  ▼.  Malabar ;  and 
3  Bro.  Cha.  Co.  188.  Lindopp  ¥•  Eborall.  And  fee 
3  Va.  191.  WUson  ▼.  Mount.  See  also  Supjdem.  to 
VwtT^  315.  Ccpyh.  (M.  a.)  piL  6.  Hdlier  ▼.  Tarranf. 
[A  derise  by  general  worck^  viz,  **  Messuages,  lands^ 
mamntMf  and  hereditaments,''  for  payment  of  dsbit, 
vfll  bdode  Gopybolds,  ^  r^^ritftf ;  and  the  walU  of  a 
smreDder  will  be  siq[»plied.  12  Vet.  157.  Kidnejf  n 
Cwumakr.  And  the  court  will  not  only  supply 
the  want  of  a  surrenderi  but  direct  an  account  of  rents 
and  profits;  and  ladies  is  not  to  be  imputed  to  credi« 
ttfs  under  a  densa  for  payment  of  debts  as  to  an  11 
fidasl  devisee,  to  prerent  or  limit  mich  accounl^ 
ilgUDst  an  infimt  heir  ;  ibid.  158-g.  And  see  15  Ves. 
394.  where  the  distinction  which,  in  supplying  a  sur- 
render, the  court  obsenres  between  the  case  of  a  child 
aod  that  of  creditors,  is  very  fully  explained.  In 
die  case  of  creditors  also,  the  court  would  hold  that 
diere  might  be  a  surrender  to  the  use  of  the  will, 
dioogh  no  instance  could  be  found  upon  the  records  of 
the  manor ;  or  if  there  could  be  no  such  custom,  there 
must  be  some  mode  of  disposidon  by  deed,  as  In  the 
caie  of  customary  freeholds,  the  want  of  which  the 
court  would  supply.  Per  the  Lord  CHANCELtOR,  in 
Ckurd  ▼.  Mun(fy,  15  Vet,  396]. 
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But  where  a  persoiii  having  both  freehold 
'  and  copyhold  property,  expressly  directed 
that  his  copyholds  should  be  sold  for  payment 
of  debts,  and  then  devised  his  freeholds  to  his 
wife  and  daughter,  a  surrender  was  supplied : 
but  in  that  case  the  daughter  was  also  the 
customary  heir  (Jc). 

[  140  ]  So,  if  a  copyhold   be  specifically  devised 

to  one  person,  and  a  freehold  to  another, 
it  should  seem  that  the  freehold  should  be 
first  applied  ( / ).  For  the  point  here  is, 
whether  a  surrender  shall  be  supplied  in 
favour  of  the  creditors^  and  not  whether 
the  surrender  shall  be  supplied  in  favour  of 
the  devisee.  In  this  case  neither  the  free- 
hold nor  copyhold,  is  specifically  or  even  ge- 
nerally charged:  and  copyholds  are  not  as- 
sets at  law  (m).     But  freeholds  are  not  only 

{k)  1  Bro.  Cka.  Ca.  325.  Butb^  v.  Ektf.  With  regard 
to  a  charity,  see  AmbL  571.  Attorney  General  v.  Lady 
Damming  et  al.  But  q^^.  and  it  is  there  sdd  that  the  sur- 
render must  be  supplied  in  toto  if  at  all.  But  see  past. 
[140-3]  1  Ves,  225.  And  note,  the  will  in  Vet,  was 
before  the  staU  of  Mortmain. 

(/)  See  1  Bro.  Ch.  Ca.  *274.  Coombet  v.  Gibson,  and 
2'Ibid,  325.  Bixby  v.  Eley, 

(m)  4  Co.  22.  a.  Nor  in  equity.  1  P.  Wms.  680. 
Note.    Robinson  v.  Tonge.    A  copyhold  cannot    be 
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assets  in  the  hands  of  the  heir,  but  now  also, 
by  statute,  are  subject  to  debts  in  those  of 
the  devisee  (n).  The  creditors,  therefore, 
who  hare  specialties,  may  avail  themselves  of 
the  freeholds ;  and  if,  from  such  freeholds, 
thcjr  are  fully  paid,  they  will  cease  to  be 
creditors  ;  and  the  question  will  be  at  an  end. 
In  cases,  indeed,  where  the  creditors  are 
only  by  simple  coptract,  and  so  cannot  resort 
to  the  fideeholds,  either  from  the  assets  not 


affected,  even  by  a  jadgment  dt  law,  (JPdrL  190.  Rex 
V.  Bud.  and  see  6  Vin.  2ii3«  pi.  6.)  much  leas  by  tL 
coveDant  that  would  not  bind  the  heir  at  law  of  the 
copyhoM.  Precedents  in  Chancery,  477.  Fursaker  v. 
BtiinMon.  [Copyhold  estates  are  not  liable  to  debts 
farther  than  subjected,  8  Ves.  393.  They  are  not 
auets  for  specialty  debts,  nor  even  debts  to  the 
oDvn,  ilnd.  394*  But  a  lease  for  one  y^ar  of  copy- 
bold  lands,  which  is  warranted  by  the  common  law, 
shall  be  assets  in  the  hands  of  anexecutor.  1  Ventr,  1G3. 
A  lease  for  years,  however,  made  by  a  copyholder  with 
ficenae,  it  is  said,  shall  not  be  accounted  so,  masmuch 
as  it  is  but  a  customary  estate.  Gilb.  Ten.  295. 
ThoQgh  the  profits  when  received  may  be  assets,  for 
then  they  are  chattels^  and  partake  no  more  of  the 
oatare  of  customary  lands ;  and  therefore  it  seems 
reawnable  that  they  should  be  assets  in  the  handsL  of 
tfce  executor.  Sed  qiuercy  ibid,  296]. 
(n)  Stat.  3  &  4  Will  Sf  Ma.  c.  14. 

a 


22e 


Surrender 
tvpplied  for 
a  umited 
interest. 

[Ml] 
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being  equitable  assets,  or  frcm  there  beisg 
no  personals,  exhausted  by  the  ^cidty  cre- 
ditors, to  enable  them  to  take  their  phices,  a 
surrender  must  be  supplied  on  the  piiaciples 
of  common  justice  and  equity. 

If  a  copyhold  be  devised  to  a  person  fw 
whom  the  testator  was  obligated  to  provide*  a^ 
a  wife  for  instance,  with  remaitider  oveif  V>  ^ 
person  to  whom  such  obligation  would  not 
extend,  as  to  a  nephew  or  niece,  the  court 
win  aid  the  particular  devise  but  not  the 
remainder  over.  The  limited  interest  shall  be 
supported ;  but  the  residue  shall  result  to  the 
customary  heir  (o). 

So,  if  a  devise  be  for  payment  of  debts  *, 
^d  subject  to  such  payment^  to  strangers ; 
it  seems  to  follow,  on  the  same  principle, 
that  the  heir  shall  not  be  compelled  to  sur- 
render or  make  a  title  to  more  than  is  suffi- 
cient to  satisfy  the  debts :  for  the  hen:  had 
equal  equity  at  least  with  the  devisee ;  snd 


(o)  3  Bro.  Ch,  Ca.  170.  Marston  &  Ocwan, 
^  Quoad  DtbtBp  vid,antep  P'[i39]. 


whcte  tbe  equity   is    equal,    the   law  mrint 
prerafl  (p). 

•     *  *  * 

But  if  thxi  ^kfme  hef  to  penofm  with^'  So:uito 

,     ,,.        .  »         1    «       •  -^   remainders 

sndi  ohiigsftioB, »  swrender  shatt  he  ^ofip^e^t  to  sons,  &c. 
tluHi^  the  estate  for  which  k  ia  suited  be 

in  remainder. 

■     •  t 

As  if  a  capyholder  devisg  to  his  grtthdsofi 
for  ikf  with  Mflaainder  t^  hii  first  and  other 
90111,  reinuiider  lo  kk  <!aughterg  in  tail, 
with  remainder  to  his  younger  son  in  §tei 
and  the  grandson  die  without  issue ;  a  sur- 
render shall  he  su^ied  in  favour  of  the 
younger  son  against  the  derisee  of  the 
grandson;  though  the  grandson  was  the 
heir  ai  the  testa;tor  and  had  surrendered  to 
wiU(y). 

So,  if  a  father,  seised  of  copyhold  lands, 
limit  them  to  a  first  son  in  tail,  and  a  second 
flon,  and  a  third,  fourth,  and  fifth  son  ;  and      [  142  } 
there  be  no  surrender ;  and  the  second  son 


■    ^  'n't 


(p)  See  2  Bro.  Ch.  Ca.  *386.  in  Compton  ft  CMnson, 
{q)  Ca.  Temp,  Talh.  Z5-  Cook  v.  Amkam. 

Q2 
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bring  a  bill,  who  is  to  take  in  possession, 
to  have  it  supplied ;  the  court  will  decree  it 
for  the  third,  fourth,  and  fifth  sons,  as  well 
as  the  second;  considering  it  as  intended 
for  a  provision ;  and  in  the  same  order  as  the 
father  had  left  it(r). 

So,  if  the  estate  of  the  testator  himself 
had  been  only  in  remainder ;  as  if  he  had 
devised  a  remainder  on  an  estate  for  life;  the 
surrender  would  have  been  equally  sup- 
plied (s). 

Heir  put  to  But  though  a  Surrender  of  copyholds  shall 

t  ec  ion.     ^^  ^  supplied  against  the  heir  in  favour  of 

volunteers,  yet,  as  the  testator  has  a  power  to 

devise  his  freeholds  to  whom  he  pleases,    if 

he  devise  his  freeholds  to  his   heir  and  his 


(r)  See  3  Atk.  191-a.  in  Goring  v.  Nash. 

{s)  See  Ca*  Temp,  lalb.  37.  in  Cook  t.  Amham. 
Previous  limitations,  then  to  a  charity, — ^not  supplied. 
But  said  that  a  surrender  might  be  supplied  in  favour 
of  a  chari^.  See  AmUer^  573.  Attorney-General  ▼. 
Do/iuning  k  al.  and  quare^  (see  1  Ves,  Jun.  495. 
Bamet  t.  Crotoe.)  as  to  this  cate  on  another  point. 
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copyholds  to  a  stranger,  the  heir  shall,  in  many 
cases,  be  put  to  his  election. 

Thus  where  a  testator  having  several  co- 
pyholds, part  of  which  he  had  surrendered 
te  the  use  of  his  will  and  part  had  left  un- 
surrendered, devised  to  his  heir  and  the 
heirs  of  his  body ;  and  in  his  will  recited 
that  as  to  some  part  of  his  copyholds,  he  was 
not  enabled  to  devise  them  by  reason  of  their 
not  being  surrendered,  and  that  therefore, 
such  part  would  descend  to  his  heir,  and,  in 
consequence,  directed  his  heir  to  surrender 
to  the  trusts  he  had  created ;  and  on  his  re- 
fusal so  to  do,  ordained  that  the  estate  limited 
to  him  and  the  heirs  of  h^s  body  should  cease,  Ii  ^^  1 
and  the  remainders  take  effect  in  possession ; 
the  heir  was  decreed  to  surrender  .the  pre* 


So,  where  a  testatrix,  being  seised  of  free- 
hold estates,  and  some  copyhold  lands  lying 
dispersedly,  and  having  surrendered  her  co- 
pyhold estates  to  the  use  of  her  will,  by  h&r 
will  devised  all  her  real  estates,  as  well  free** 


it)  3  Bro.  Chanc.  Co.  116.  Warddl  v.  WarddL 

as 
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hold  as  eopyhold ;  md  gave  Lady  Standish, 
who  was  one  of  her  co-heirs  at  law,  1,000 /• 
and  after  the  making  of  her  will,  exchanged 
those  copyhold  lands  for  others ;  which 
were  surrendered  to  her ;  but  did  not  sur^ 
render  those  to  the  use  a(  her  will;  Lady 
Standish  was  put  to  her  election,  and,  on 
}ier  having  elected  to  take  the  1,000 /•  the 
court  declared  that  dbe  and  the  other  co^- 
heirs  ^ould  surrender  the  copyholds  to  the 
uses  of  the  will  {u). 


(u)  X  Dro.  Ch.  Ca.  588.  Frank  v.  Standish,  in 
ficacc.  in  Not.  [See  also  S.  C.  15  Va*  391.]  And 
see  further  af  to  election,  1  Ves.  234.  Coolces  ▼• 
HcUlcr,  and  Ambler^  430.  XJnett  r.  Wilkes.  1  Bro. 
Ch*  Ca.  480.  Macnamara  v.  Jones^  (end  of  the  caae,} 
3  Ves.  6$.  Rumbold  v.  RumbM^  and  the  caaes 
(here  cited.  Ibid.  191.  Wihon  &  Mount.  7  ibid. 
541.  Petfyvard  y.  Prescolt.  £xception6,«-4ee  2  Ves* 
33.  and  Q  Ves.  Jun.  371.  [The  point  that  the  doctrine 
of  election  reaches  the  customary  heir  claiming  a 
copyhold  estate  for  want  of  a  surrender, — admitted 
tk  the  bar.  10  Ves.  589.  Bktnt  ▼.  CteWow,  maA 
see  15  Und.  3M«  B*^  a  deriae  in  general  termsy  viz^ 
''  All  the  rest,  residue,  and  remainder  of  my  real  and 
personal  estate^  of  what  iiature,'*  &c.  aoev^y  fer  the 
benefit  of  nephews  and  nieces  (not  for  creditors,  wife* 
pr  chjMk^i)  is  not  soffidentto  raise  a  case  of  dection^ 
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where  the  testator  had  done  all 
in  his  power  to  comply  with  the  r^uistte 
femu^  hitt  was  prevented  by  the  acts  or  re- 
jiisal  of  others,  the  cooit  has»  m  many  cases, 
decreed  a  imrrend^. 

Ai  where  a  person  entitled  to  an  equita^ 
tie  estate  tail  in  a  copyhold,  endeavoured 
to  get  in  the  Icgai  estate,  to  the  intent  he 
li^gfat  llave  made  a  regular  aAd  pniper  si^r- 
raider ;  bift  the  tnistees  refu&ag  to  comply, 
he  brought  a  bill  to  enforce  them ;  and  re* 
paired  to  the  Lord's  court,  and  made,  or  [  l^  ] 
tendered  to  make,  such  surrender  as  he 
oottU:  it  was  held  suffici^at  to  bar  the  en- 
tail of  the  trust,  tad  that  the  devise  was 
good  (»). 

So,  in  the  case  of  Fane  v.  Flekfier  (x), 
the  Lord  Chaaodlor  said  that  if  the  heir  had 
done  any  thing  himself  to  prevent  the  ae- 


<xr  for  Bupplying  the  want  of  a  surrender  of  copykold 
Imd,  (aitiiough  contiguous  to,  and  intermixed  witk 
the  freehold,)  against  the  heir.  13  lUd.  168.  Judd 
V.  Pra«.] 

(»)  See  2  Vem.  583.  Qtm^  w.  Hudson  &  oL 
Cf)  1  P.  Wnu.  354^5. 

Q4 
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ceptance  of  a  surrender  it  would  have  been 
material.  And  we  are  told  by  the  reporter, 
that  it  did  not  appear,  after  all,  that  the  tes* 
tfUor  had  done  all  in  his  power,  for  the  making 
of  the  surrender ;  for  which  reason  the  title 
to  the  copyhold  premises  was  declared  by  the 
court  to  be  in  the  heir. 

So,  where  a  copyholder  cannot  surrender 
by  reason  of  the  alienation  of  the  freehold 
of  the  premises,  the  court  will  effectuate  his 
disposition  (j/). 

Surraader  If  posscssion  has  been  long  peaceably  held, 

reason  of  pot-  (^s  for  forty  ycars,  for  instance,)  and  espe- 
*^*^°*  cially  if  the  rolls  are  lost,  a  surrender  shall 

be  presumed.  A  surrender  to  a  will  being 
frequently  made  out  of  court,  it  may  often 
be  lost  or  forgotten  by  the  steward,  and  ao 
not  inserted  on  the  rolls,  without  any  default 
of  the  copyholder  (z). 

Against  whom      We   have   already   seen   that  a  surrender 

;i  lurrender 
shall  be  sup- 
plied. !■   '        ■■  I  ,  ■    ■        ,  ,    ,,  I         - 

(y)  4  Co.  {E5.  a.  MurreU  and  Smith. 
(«)  1  Vern'  195.  Lyford  v.  Cavoard.   3  Cas.in  Chanc. 
ISO.  S.  C.     2  Frcem.  106.  Knight  v.  Adamson, 
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slral  1  not  be  supplied  in  favour  of  a  volunteer 
against  a  child,  who  would,  in  consequence, 
be  left  unprovided  for. 

But  a  surrender  shall  be  supplied  in  favour     [  146  ] 
of  a  wife,  against  a  distant  heir ;  as  a  nephew  N®?^*'^*  ^^' 
or  niece  (d). 


Se  it  shall    be    supplied   against  a  devi-  Deviaet. 

(A). 


So,  against   a  purchaser  with  notice  (c) :  Purdiaier 
but  not  against  a  purchaser  without  (d) ;  for  he  "**  °^^* 
has  an  equal  equity :  and  where  the  equity 
is  equal,  he  who  has  the  legal   estate  must 
prevail. 

So  it  shall  be  supplied  against  the  asugnees  Assignees  of 
of  a  bankrupt  (e).  '  ^^^P'- 


(a)  3  Bro.  Ch.  Ca,  339.  Chapman  v.  Gibson,  See 
a^  5  Vet.  557.  HiiU  v.  Dotonian,  [And  iupr. 
jx  [138].  ] 

{h)  Ca.  Temp.  Talbot,  35.  CwJc  v.  Amham. 

(c)  3  Vern.  609.  Jennings  v.  Moore. 

Id)  Ibid. 

(e)  2  Vern.  564.  Taylor  v.  WheeUr.  And  2  Ves.  633. 
in  Hinion  v.  Hinton. 
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Tenant  for  g^  ^j^,^  g  copyhold  ig  granted  fbr  lii«, 

and  the  first  taker  hat  power  to  dispose  of  k, 
a  surrender  shall  be  supplied  against  iht  per^ 
son  next  in  succession,  equally  as  against  the 
heir  in  the  cases  of  inheritance  ( jT). 

But  as   copyholds  are   equally  liable   to 
agieemente   as  freeholds  are,   if  the  copy- 
holder  enter  into  an  agreement  *  for  a  ^du- 
Heir.  ablct  Consideration,   his  heir  shall   be   de- 

creed to  surrender  (g*) :  though  he  be  heir 
in  boroQgh  finglirii  (h\  or  several  be  heir  in 
gavelkind  {iy 

Widow.  So  agafinat  the  ividow  claiming  her  fiiee- 

bench  (Ar). 

(y*)  1  Chanc.  Hep.  27^,  Greemooodv.  Hare. 

*  Though  by  parol,  Bunh.  94.  BorreH  v.  O&meserrOf 
and  Eq.  Abr.  46.  pL  1 3. 

t  On  marriage.    See  2  P.  Wms.  624. 

{g)  2  Vcs,  633.  Hinion  t.  TlirUon,  See  also  Ca.  T. 
Finch,  373.  PMi9&H  v.  Thompion :  and  ib.  331.  ATtfefi 
V.  Sparrc/fX)  &  a^.  aft  to  tnortgtigeSy  and  po$t.  [3 1 3]. 

(A)  a  ^^4.639. 

(1)  ^»<if,^Cl343. 

(Jc)  Hinion  v.  iJVMfcm,  ft  V».  e^l.  Oji.  ifaiM.  ^77. 
S.  C.  [If  a  copyholder  have  power  to  bar  iKe  wldow'a 
Aree-beneh  hf  turHMdler,  aay  act  by  hifti  ftr  ytfaable 
consideration  will  bar  her  in  equity.     3  Vci^   25^ 
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But  it  shall  not  be  decreed  against  an  heir     [  i46  ] 
in  tail,  where  the  ancestor  enters  into  con-  Issue  in  taiu 
tract  and   dies  without   barring  the  entail ; 
whether  such  entail  be  with,  or  without,  a 
remainder  over  (/)• 

If  a  person  wrongfully  admitted  to  a  copy-  a  person  iiav^ 
iiold  surrender  it  to  the  use  of  a  purchaser,  llu^time  of 
and^  after  such  surrender,  become  entitled  to 
the  premises  by  right,  the  court  will  compel 
him  to  convey  his  interest  accordingly,  though 
it  should  seem,  it  will  not  decree  hus  heir  to 
smrender  in  case  he  die  ;  it  being  considered 
u  a  persoEud  equity,  attaching  on  the  eon- 
sdence  of  the  party,  but  not  descending  with 
the  land  (m). 


contract. 


Broan  y.  Raindk.]  So  if  a  wife  agrees  with  her 
husband  to  surrender  the  wife's  lands,  she  shall  be 
decreed  to  perform  if  the  husband  die.  2  Fern.  61 . 
fiftlerv.  Child.  Bat  see  Camyn^s  Dig.  Clmnc,(fi  M.6.) 
▼.  ft.  p.  1 1«.  [386.  SvOb^d,] 

^)  a  Ves.  634.  Of  jofnt-tenatit,  Mt  d  Ttfrn.  63.  in 
Mtugraoe  y.  Daikuood.'^A  severance  in  eq[uity,  tea 
3  y^-  257.  Braum  v.  Baindle.  2  Vei,  634.  fer 
Hardwicke,  <d  HiiOon  v.  Blntan. 

(m)  See  1  Amtruther^  U.  Morse  y.Faulkner  h  a/. 


CHAP.  IV. 
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[  147  ]     r  £W  subjectSi  perhaps,  have  been  disgraced 
Inu^^^       with  a   greater   share   of  inconsistency  and 

learned  absurdity  and  confusion  than  that  on 
which  we  are  now  to  remark.  But  as  error, 
however  sanctified,  must  continue  to  be  error, 
and  as  absurdity,  however  reverenced,  must 
continue  to  be  absurdity,  it  becomes  us 
with  manly  dignity  to  oppose  their  influence  ; 
and  instead  of  pusillanimously  submitting  to 
arbitrary  assertion,  endeavour  to  rescue  the 
subject  before  us  from  the  consecrated  non- 
sense which  it  has  been  doomed  to  sustain. 

We  find  it  repeatedly  declared  that  estates 
tail  were  unknown  till  •  the  statute  de  donis ; 
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which  statute  was  enacted  in  the  thirteenth 
year  of  King  Edward  the  first  (n). 

Before  that  statute,  say  they,  all  estates  of 
inhentance  were  either  in  fee-simple  absolute 
or  conditional. 

But  let  us  not  be  satisfied  with  asser- 
tion ;  let  us  inquire  into  the  truth  or  error 
of  the  doctrine  before  we  subscribe  to  this      [  148  ] 
legal  creed. 

We  find  from  historical    facts,  that  feuds  Fends  granted 

/•       !•/•     i_   /•         xi_  •  to  a  person 

were  given  for  life  before  they  were  given  andthehein 

to  a  person   and  the   heirs  of   his  body;  «f^»^y- 

thej  were  given  to  a  person  and  the  heirs 

of  hk  body,  before  they  were  given  to  a 

person  and  his  heirs,  general,  or  indefinite. 

The  descendants  of  the  feudatory  were  ad-  Feudwm 

mitted  before  his  collateral  relations;    An 

estate  tail,    therefore,    must  necessarily   (in 

leality,  though  not  in  terms)  have  preceded 

an  estate    in    fee-simple:     for    what    was 

the  feudwn  novum   but  an   estate  tail  in 

eftct  ?    Somner    says  (o),    that    benqficium 


(ff)  A,D.  1485. 

(0)  On  Gavelk.  102. 
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[IftO] 

Progress  of 
alienation. 


CrasadM. 


The  policy  however  of  free  alienation 
for  the  purposes  of  commerce,  became  every" 
day  more  apparent.^  But  it  was  not  for 
the  purposes  of  commerce  only  that  free 
alienation  became  requisite^  An  event  of  a 
most  extraordinary  nature  was  about  to  take 
place,  which  accelerated  the  free  alienation 
of  property.  The  crusades  were  to  desolate 
Europe. 


Conditional 
tWei. 


Now  were  seigniories  and  tenements  to 
be  converted  into  specie.  Now  were  plough- 
shares to  be  turned  into  swords,  and  pruning 
hooks  into  spears,  for  the  holy  purposes 
of  human  destruction.  The  baron  must 
equip  himself  for  his  pious  expedition :  he 
required  money ;  and  he  sold  his  lands. 
The  contagion  was  extensive ;  and  the 
tenant  was  also  to  fight  the  battles  of  the 
lord.  The  baron,  anxious  to  increase  his 
followers,  willingly  permitted  his  tenants  to 
alien ;  and  cared  but  little  for  the  rights  of 
reverter  which  were  attached  to  seigniories 


mainder  thereof  to  the  lord  and  hi^  heirs  for  ever ;  with 
license  of  the  lord  of  the  manor  in  that  behalf  obtained.*' 
Here  then  is  an  existing  instance  of  the  doctrine  of 
conditional  fees  being  withstood. 
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lie  was  about  to  dispose  of,  or,  which  being      [  151  ] 
temporal,  he.  affected  to  despise  (^). 

But,  even  though  the  right  of  reverter  was 
deemed  of  more  importance  by  those  barons 
who  remained  at  home,  the  probability  of 
the  particular  tenements  actually  reverting 
was  removed  to  a  greater  distance,  by  the 
tenant's  having  issue  bom(/).  This  cir- 
ciunstance,  added  to  the  causes  we  have 
mentioned,  operated  to  countenance  the  doc« 
trine  about  to  be  established,  which  was  to 
enable  the  tenant  on  such  an  event  to  alien 
in  fee* 

Bat  when  the  lords  returned  to  the  baro-  Power  of 
men  they  had  left,  and  were  again  seated  in  nsttnined 
the  seats  of  their   ancestors,  they  thought  toetttST* 
very  differently  from   what   they  did   when  ^*- 
preparing  for  their  expeditions  against  those 
whom  they  denominated  the  enemies  of  the 
Cross  of  Christ.    They  then  encouraged  their 
tenants  to  alien  that  they  might  accompany 
them  to  the  Holy  land.     They  regarded  but 


{i)  WatL  No.  Izxix.  to  GUb.  Ten.  499< 
(#)  See  3  Bl  Comrn.  110,  &c.  ch.  7. 
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little  tlie  reversion  of  tenementsr,  which,  if 
it  should  actually  occur,  they  conceived 
they  should  never  enjoy.  But  these  rea* 
srons  had  ceased :  and  they  now  considered 
that  a^  a  wrong  which  before  they  regarded 
a*  expedient. 

[152] 

sut.  de  donis.       About  the  clo^  of  the  thirteenth  century, 

the  Cfarisrtians  wet*e  expelled  from  Falei^e. 
JEdwafdf  who  was  afterwards  JEdwttta  the 
flrst  of  England^  returned  from  thence  in 
the  year  1^72.  In  that  of  11285,  the  cele- 
brated  statute  de  donis  was  enacted:  and 
about  1291,  we  find  Palestine  abandoned  by 
the  Christians. 

llie  statute  de  donis  considered  the  alien- 
ation in  fee,  by  a  person  who  had  the  est&te 
so  aliened  only  to  himself  and  the  heirt  of 
his  bddy,  a§  manifestly  tortious  and  un- 
just, even  though  the  tenant  had  issue :  and, 
therefore,  it  was  enacted,  that  thenCe^tth 
the  will  of  the  donor  should  be  observed ; 
and  the  tenant  should  have  no  poWef  to 
alien  so  as  to  defeat  either  his  issue  or  the 
lord. 

By  this  ai^t,  the   tenant   was  restrictbd 
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even  from  transferring  the  estate  limited  to 
lum  and  his  issue,  except  indeed  as  to  his 
own  life  :  he  could  uot  convey  it  to  another 
and  the  issue  of  that  other :  he  could  not 
substitute  another  person  as  to  the  tenancy ; 
though  the  estate  might  possibly  not  be  pro- 
tracted. 

The  property  was  thus  rendered  inalienablo^ 
both  with  req^ect  to  the  issue  and  the  lord. 
Hence  another  great  end  was  accomplished : 
tbst  of  preserving  the  wealth  and  power  of 
the  barons :  and  hence  has  this  famous  sl^atute 
been  ssrcasticaUy  denominated  **  the  statute 

OF  GB£AT  MEN*.*' 

The  efil  of  rendering  such  estates  inalien-      [  153  ] 
aU^  was  found*  however^  to  be  intoleraUe  Right  of 
among  an  improvmg  and  commercial  people*  restored. 
and  several  means  have  smce  been  prescribed 
for  frustrating  this  provision  of  the  statute  de 
dmus. 


empiorcs  is  said  to  have  b^n  made  ^^  at  tii 
iiMDceof  thegrrol  men  of  the  reaha."  See  it^  cqp^'i. 

R  2 
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ot  copYiioidft  Having  thus  cursorily  traced  the  progrew 
penoo  and  of  Conditional  fees  and  estates  tail  (u)^  we  will 
his  body.  ^       proceed  to  inquire  into  the  nature  of  that 

estate  which  may  be  granted  by  copy  to  a 
person  and  the  heirs  of  his  body. 

Now  it  is  established  that,  if  there  be  a 
custom  in  a  manor  to  grant  a  copyhold  to  a 
person  and  his  heirs  general,  or  in  fee-simple^ 
there  a  grant  of  a  copyhold  to  a  person  and 
the  heirs  of  bis  body  is  good;  without  any 
special  custom  to  warrant  it.  As  a  power  ta 
limit  the  largest  estate  which  the  law  acknow- 
ledges, necessarily  includes  the  power  of 
creating  a  less  (rr). 

But  the  question  here  is,  Whether  such 
estate,  so  limited  to  a  person  and  the  heirs  of 
his  body,  be  a  fee-conditional,  an  estate-tail, 
or  neither  one  nor  the  other  ? 

Now  it  is  argued  that,  as  all  estates  of  in- 


(«)  See  TTaik.  No.  Ixxiz.  to  Gilb.  Ten.  418.  where 
the  subject  is  more  fully  treated  on. 
(id)  Cro.  Elix.  373.     Stanton  Sf  Bamei,   and    see 

3  Co.  8.  a.  Heydon^u  case.  4  Co.  33.  a.  Bullock  Sf  JHbtey. 

4  Leom*  64.  Co.  157. 
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heritance  were,  prior  to  the  statute  de  donis, 
either  in  fee-simple  absolute  or  conditional,  [  164  ] 
(though  by  the  bye,  this  is  setting  out  with 
a  tolerable  share  of  assumption,)  the  estate 
thus  limited  to  a  person  and  the  heirs  of 
his  body,  being  an  estate  of  inheritance  and 
not  in  fee-simple  absolute,  must  of  necessity 
have  been  a  conditional  fee  at  common  law  ^ 
and  also  must  of  consequence  continue  to 
be  so  if  the  statute  does  not  extend  to  copy- 
hold lands.  The  question  therefore  returns. 
Does  that  statute  extend  to  copyholds  or 
not? 

It  is  urged  on  one  hand,  that  custom, 
without  the  statute,  cannot  possibly  create 
an  entail :  and  it  is  urged  on  the  other, 
that  the  statute,  without  custom,  cannot 
possibly  create  one  of  copyholds :  but  we 
are  told  that,  by  the  statute  co-operating  with 
the  custom,  an  entail  of  copyholds  may  be 
treated  (or). 


(x)  See  Co.  LUt.  60.  a.  &  b.  3  Co.  8.  b.  Ciutom  that 
feofinent  by  tenant  in  tail  shall  not  be  a  discontinuance. 
See  1  RcU.  Abr^  562.  Customs,  (T.)  pi.  s.  If  the  custom 
was  from  time  whereof,  &c.  (as  every  custom  must  be) 

»3 


u» 
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The  question,  therefore^  now  is,  what  shall 
be  such  a  custom  with  which  the  statute  may 
co-operate  ? 


Fee  condi- 
tional. 


Now  we  find  it  expressly  adjudged  in  sev«al 
cases  (j^),  that  the  statute  shall  not  attach  upon 
^  mere  limitation  to  a  person  and  the  heirs 
of  his  body ;  but  that  such  limitation  will  give 
a  fee  conditional  at  Common  law ;  and  that 
the  tenant  may  alien  in  fee-simple  immediately 
on  issue  had. 


Reasons 
aeainst  ap- 
plying the 
statute  to 
copyholds. 


Many  reasons  are  given  why  the  statute 
should  not  extend  to  copyholds.  The  most 
important  are  these:  1st.  That  it  would  al- 
ter the  tenancy ;  as  the  donee  must  hold  of 
the  donor  and  not  of  the  lord,  sdly*  ThaA 
the  estate  would  be  inalienable ;  as  no  fiiM 
or  recovery  could  destroy  the  entail:  3d!y. 
TTiat  copyholders  were  at  the  time  of  making 
the  statute  tie  donis  only  tenants  rt  will,  and 


the  entail  must  have  been  so,  and  consequently  before 
the  Stat,  which  from  itft  nature  must  have  been  within 
time  of  memory. 

(y)  Cro,  Car.  42.  Rciwden  ^  Malster,  Godb.  367.  S.  G. 
imd  the  cases  there  cited. 
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ibw  ^sUtes  of  toQ  li^se  « fuitMi^  to  he  cMisi- 
de»4  99  withm  ks  pnmaions  (jsr). 

As  to  tlie  first  of  tbese  reaaoBS  we  Huy  'niosereMons 

obetrve,  that  the  creation  of  traure  betweeii 

the  4oQee  and  donor  U  only  by  constFuctien 

of  Jaw ;  and  cannot  be  applied  to  copyholdst 

If  a  person  having  an  estate  oi freehold  in  fee- 

ttvplt  gi^anl;  4;o  another  for  lifi^,  or  sipc^  the 

fltatate  de  donisj  give  jto  another  i^  tail»  he 

oily  granta  or  ^vas  a  portion  of  his  ^wn  eatete ; 

and  ia  ausweiabfe  £or  the  whole  si^n  to  Uie 

lord.    But,  if  a  copyholder  in  fee  surrender 

to  the  use  of  another  for  life,  the  tenant  for 

life  shall  hold  ^  the  lord«  and  not  of  him  laha 

smmAmA  to  \m  use.    Now,  if  the  auflpreK- 

dense  /or  Ji£^  chall  «ot  hdd  of  the  auracBdaror 

w  thia  caee,  wihaj  skonld  fiSie  isurrenderee  in     L  ^^  3 

tail*  be  eonaidered  aa  holding  mi  neoeaaity  «f 

luai?  That  the  donee  tnnfit  hold  of  the  donor, 

aid  not  f>f  the  iardt  daea  not  appear  to  ha 

aay  w«ae  of  neotsiitjf  an  order  to  ^aeate  an 

estate  tail. 


-rr- 


(z)  See  Rawden  if  Malstery  ubi  sup.  and  j  Co.  7.  Ai 
Heffdon*%  case,  &c. 
•  See  (3rp.  Car.  44. 

R  4 
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As  to  the  second  reason,  that  if  entails 
were  allowed  of  copyholds  it  would  be  to 
create  a  perpetuity,  as  there  would  be  no 
mean  of  destroying  such  entail :  the  answer  is, 
that  this  is  contrary  to  fact :  and  that  there 
are  several  such  means ;  as  we  shall  presently 
see. 

As  to  the  third  reason,  that  a  copyholder 
was  only  a  tenant  at  will,  we  may  reply  that, 
though  he  be  in  strictness  only  a  tenant  at 
will,  he  has  a  fee-simple  secundum  quid. 

CaMtb  which  Howevcr,  it  is  laid  down  in  other  books, 
totppiy.  that  if  a  limitation  of  a  copyhold  to  one 
person  and  the  heirs  of  his  body,  with  re- 
mainder over  to  another,  has  been  customary 
in  a  manor;  or  if,  on  a  grant  to  one  and 
the  heirs  of  his  body,  the  issue  has  avoided 
the  alienation  of  his  ancestor,  or  recovered 
in  a  formedon  in  descender,  it  will,  with 
the  co-operation  of  the  statute,  be  a  good 
entail  (a). 

iM  ]  But,  if  a  limitation  to  a  person  and  the 


(a)  See  Co.  LiiL  60.  b.     2  Vet.  6ox. 
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han  of  his  body  with  remainder  over  to  '^^  ^^V^ 

another,  could  have  been  before  the  statute, 

and  this  must  necessarily  be   pre-supposed 

before  we  can  conceive  such  statute  to  co* 

operate  with  <^u8toin,  we  may  ask  what  was 

the  nature  of  the  particular  estate?  Was  a 

remainder  permitted  on  a  conditional   fee? 

If  not,  and  such  estate  was,  therefore,  neither 

a  fee-conditional   nor  an  estate    tail,   what 

appellation  can  be  assigned  to  it  ?  And,  con- 

sequendy,   as  such   estate  was  certainly  an 

estate  of  inheritance,  and  yet,  as  certainly, 

not  an  estate  in   fee-simple  absolute,   if  it 

was  not' a  fee-eonditional,   how  can    it  be 

tme  that  all  estates  of  inheritance  were  either 

in  fee-simple  absolute  or  conditional  before  the 

statute? 

If  such  limitation  had  been  by  custom^  and 
the  alienation  of  the  ancestor  could  have  been 
avoided  by  the  issue,  the  estate  seems  to  have 
been  that  very  estate  which  the  statute  is 
supposed  to  have  established ;  and  so  to  be 
properly  an  estate  tail  (call  it  what  you  please) 
without  its  aid :  since  the  direct  end  of  the 
statute  was  to  prevent  alienation.  And,  con- 
sequently, such  estate  would  have  been  b^bre 
the  statute. 
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Am  to  uYoiding  the  aliemition  by  9^  forme" 
don  in  deecendert  it  may  suffice  to  remark, 
(that  the  formedon  muat  either  have  iaiii  at 
[  158  ]  the  conusoa  law  {b)  or  been  given  by  the 
statute  de  donk ;  and,  consequently,  if  such 
formedon  waa  at  the  common  law,  it  must 
have  been  b^re  the  statote  ;  and  if  not,  it 
was  the  effect  of  that .  very  statute,  and  noc 
of  any  thing  with  which  that  statute  could 
co-operate. 

Now,  if  a  custom  to  grant  a  copyhold  in 
fee-simple  will  warrsat  a  grant  to  a  person 
and  the  heirs  of  his  body  with  remainder 
over(c),  such  limitation  would  have  been  good 
in  all  manors  where  a  fee-shnple  might  have 
been  granted ;  as  well  before  as  since  the  sta^ 
tute.  Since  custom  must  have  been  immemo- 
rial; and,  consequently,  anterioiiy  to  such 
statute.  Now,  if  the  statute  will  co-operste 
with  such  limitation  so  as  to  effect  an  estate 
tail,  it  B&stM  to  follow  that  entails  may  be 
effected  in  all  nunom  where  a  grant  in  fte- 
simple  is  allowed. 


i^)  See PAmf.  136-  tJmt.^.  Co.LiU.em.h. 

(c)  Stanion  t.  Barnes,  ante,  p.  [47]. 
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It  diould  seem,  therefore,  from  what  has  Elates  uii 
been  said,  that  the  estate  which  we  now  thestatate. 
denominate  an  estate  tail  was  known  before 
the  statute  de  donis :  it  being  apparent  from 
the  very  words  of  the  statute,  that  no  new 
estate  was  introduced  by  it  ((2).  That  an 
estate  to  a  person  and  the  heirs  of  his  body, 
^ch  such  person  had  no  power  to  alien, 
was  not  only  compatible  with  the  ancient  •  {  ^^  ) 
feuds  but  indisputably  common  (e):  That 
power  was  in  after  times  given  to  the  tenant 
to  alien  on  issue  bom,  for  the  purposes  and 
reasons  before  noticed :  That  the  statute  took 
away  such  power  of  alienation,  and  restored 
the  ancient  law  :  TTiat  if,  when  copyholds 
became  grantable  to  a  person  and  the  hrirs 
of  his  body,  the  law  permitted  him  to  alien, 
and  so  brought  him  ivithin  the  mischief  of 
the  act,  there  does  not  appear  any  good  reason 
why  he  should  not  be  within  its  remedy: 
That  it  is  no  answer  to  tbis  to  say,  that,  if 
copyholds  were  within  this  statute,  they  wouH 
become  inalienable;  for  so  were  freeholds 
till  fines  and  recoveries  were  permitted  to  be 


{d  And  8€e  Wright' %  Ten,  189,  &  i  Wih,  ay. 
(e)  Secan/f,  p.  [148].  a  B/.  Com.  110.  ch.  7. 
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a  bar :  And  as  fines  and  recoveries  are  now 
bars  to  entails  of  freeholds,  so  recoveries  and 
surrenders  are  now  bars  in  the  cases  of  copy- 
hdids. 

Though  the  doctrine,  therefore,  when  di- 
vested of  all  its  very  learned  obscurity,  ap- 
pears thus  simple  and  express,  yet  it  may 
Trust  of  a  CO-  be  conceived  frequently  prudent  to  avoid 
CentaU^  ^^'^  Opposition  of  prejudice,  or  of  a  rigid 
adherence  to  what  is  deemed  law  as  conse- 
crated by  certain  cases  and  precedents,  (how- 
ever numerous  the  cases  and  precedents  which 
may  be  adduced  to  the  contrary;)  and,  in 
order  to  effect  this  end,  a  trust  may  be 
created  whenever  the  custom  of  the  manor 
C  100  ]  will  warrant  a  grant  in  fee.  For  whenever 
such  grants  in  fee  are  allowed,  the  copy- 
holds, which  may  be  so  granted,  may  be 
entailed  in  effect :  if  not  by  custom  at  law, 
they  may  be  so  in  equity  without  it.  For 
the  custom  only  binds  the  tenancy,  and  has 
'  nothing  to  do  vrith  the  trust.  If  a  surrender 
be  made  to  a  person  and  his  heirs,  and  a 
trust  be  declared  of  such  estate  to  another 
and  the  heirs  of  his  body,  a  court  of  equity 
will  see  it  observed.  The  trustee  and  his 
heirs  are  tenants  to  the  lord  \  and  the  lord 
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lias  nothing  further  to  do  with  it.  The  trust 
is  between  the  tenant  and  the  cestuy  que 
use,  and  solely  the  subject  of  equity  (^). 
The  form  of  a  deed,  therefore,  by  which  such 
a  tnut  may  be  created,  will  be  given  at  the 
end  of  this  chapter. 

Having  thus  considered  the  progress  of 
fees  conditional  and  estates  tail,  we  will  now 
inquire  into  the  modes  which  have  been 
adopted  for  the  alienation  or  barring  of  such 
estates. 

We  have  ^eady  observed  that,  according  AUenati(m  of 
to  the  legal    idea  of  a  conditional    fee,    it  ^, 


(/)  Waik.  No.lxxix.  to  GUb.  Ten,  p.  436-7.   Ithu 
been  suggested  to  me,  that  equity  cannot  call  in  the 
kgal  estate,  as  the  l^al  estate  could  not  be  transferred 
to  one  whom  the  custom  does  not  notice.     Bat  qu. 
whether,  if  the  legal  estate  could  not  be  transferred  to 
die  mae  in  tail,  the  court  of  equity  would  not  in  such 
esse  leave  it  in  the  trustee,  and  make  him  hold  subject 
to  the  equity.     If  no  one  can  take  the  trust  who  could 
not  take  the  legal  estate,  according  to  the  above  sug- 
gestion, yet  it  must  be  proved  than  an  estate  to  A. 
9Dd  the  heirs  of  his  body,   is  not  included  in  the 
power  to  grant  or  limit  in  fee-simple. 
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became  immediately  alienable  in  fee-simple 
an  issue  born.  It  was  this  power  of  aliena- 
tion which  was  expressly  restrained  by  the 
statute  de  donis.  Wlienever,  therefore,  that 
statute  wjaa  not  considered  as  extending  to 
such  a  limitation,  the  power  of  alienation 
[  101  ]  continued.  When  such  a  limitation  of 
copyholds  is  only  regarded  as  conveying 
a  conditional  fee,  the  person  to  whom  it 
is  so  limited,  may,  on  issue  had,  conyey 
it  to  another  in  fee-simple  by  a  common 
surrender  (g). 

Mo4ctof  Whenever  a  limitation  of  cc^yhoid  pro- 

eautei  tail,  perty,  made  to  a  person  and  the  heirs  of  his 
body,  is  regarded  as  creating  an  estate  tail, 
such  entail  may  be,  by  several  means,  de- 
stroyed: it  having  been  long  established,  in 
direct  defiance  of  the  statute,  that  wherever 
an  entail  may  be  created,  it  may  ako  be 
barred :  for  a  perpetuity  shall  never  in  such 
case  be  allowed.  And  so  imperious  is  this  rule 
of  kw,  that  no  act  of  the  party  shall  be  suffisred 
to  counteract  it  *• 


'»^-^m*w^mmmfta^'mm 


Cg)  Cro.  Car.  4t.    Rawkm  tf  Mtdtter^ 
♦  See  N.  (1)  to  Co.  Lk$.  379- b. 
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The  most  general,  tlie  most  solemn,  and.  Recovery, 
according  to  Lord  Macclesfield  (A),  the  most 
proper  way  of  barring  the  entail,  is  by  re- 
covery in  the  Lord's  Court,  on  a  plaint, 
anali^us  to  a  recovery  in  the  superior  courts. 
And  it  should  seem,  from  several  autho- 
rities, that  such  recovery  may  be  su^red 
in  all  manors  in  which  un  estate  tail  may  be 
created,  as  an  inseparable  concomitant,  and 
withofit  any  special  custom  to  warrant  it  (r)  ;     [  i<^  ] 


{%)  3  P.  Wms.  \o.  in  Dunn  v.  Green. 

(t)  As  erery  customary  court  has  power  ex  neeemt^t 
to  determine  adverse  suits  relative  to  the  lands  held  by 
copy  of  the  manor,  it  should  seem  to  follow  as  a  ne- 
cesniy  consetjuence,  that  they  may  also  proceed  to 
judlgmeoC  on  a  JktUious  one^  and  consequently  per- 
ikitt  recdreries  to  be  sufibred.  See  post,  vol.  a.  p.  34. 
Ac.  3^  43.  ft  4  Co.  83.  a.  1  WU$,  17.  And  see 
Itemt^  358,  Z>eS  v.  Higden.  1  RoU.  Ahr,  506. 
C^A.  (ft)  pi.  3.  S.  C.  Dtth.  but  cites  Morris'n 
me  as  so  adjudged,  p.  Cur.  and  see  GUb.  Ten.  176. 
as  citing  Moore,  753.  pi.  1037.  Carteret  Rep.  g.  43. 
p.  Bfi^mtm^  C.  J.  in  Taylor  v.  Sham.  And  see 
a  Va.  604.  C^rr  ^  Singer. 

And  it  should  seem  from  Carter ,  t%  &e.  {Taylor  r. 
SUno,)  that  a  custom  to  restrain  a  recovery  would  not 
be  good.  As  a  custom  to  bar  by  ftrfeiture  et  nm 
iSUr:  the  noii  aliter  wouM  be  vmd.  **  If  you  allow 
a  eustomsory  «titail  you  must  allow  a  custonuoy  reco- 
verj,**  said  Bridgman^  C.  J. 
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though  other  modes  may  be  also  used  in  the 
manor  (A*). 

Mtnner  of  The  form  of  sufiering  such  recovery  in  the 

foibriDg it.      ^j^^^j.  ^yj^  jg  ^jjjg ._ 

Let  us  suppose  Robert  Brompton  to  be 
tenant  in  tail,  and  desirous  of  barring  the 
[  168  ]  entail  by  recovery ;  in  which  recovery  Henry 
Wilson  is  to  be  tenant  to  the  plaint,  Tmo- 
thy  Walgrave  demandant,  Robert  Brompton 
to  come  in  as  vouchee,  and  to  vouch  over 
Edmund  Akehurst  the  common  vouchee  of 
the  court. 


And  note,  a  recovery  suffered  in  a  manor  court  can 
only  be  reversed  by  petition  to  the  lord,  in  the  nature.of 
a  writ  of  false  judgment,  i  Vem,  367.  AmK  v.  Rogle^ 
and  the  Dean  and  Chapter  of  St.  PauTB^  and  Shower^* 
Ca.  in  Pari,  67.  See  it,  and  s  /.  Blackst.  946.  Smith 
4*  Us,  V.  Dean  and  Chapter  of  St.  PauVs* 

If  a  person  seised  in  tail  of  a  copyhold,  suffer  a 
recovery  in  the  Lord's  Court,  the  fee  acquired  by 
such  recovery  will  descend  as  the  entail  would  have 
descended ;  u  e.  if  the  recoveror  had  taken  the  entail 
ex  parte  maiema  the  fee  shall  descend  to  his  maternal 
heirs.  5  Durnf.  Sf  Eastt  104.  Crow  v.  BaUwere..  One 
plaint  for  several  tenements.    See  8  Co,  47  b. 

(k)  3  Strange,  1197.    EreraU  y.  Smalley. 
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In  the  first  place  let  the  copyholds  be 
siurendered  to  the  use  of  Henry  Wilson^  to 
make  him  tenant  to  the  plaint  \  and  let 
Henry  Wilson  be  admitted  in  the  usual 
manner. 

Then  let  the  steward  say ; 

"  You,  Timothy  Walgrave^  being  now  in 
court  in  your  own  proper  person,  complain 
against  Henry  Wilson  of  a  plea  of  land  (Id 
wit)  one  messuage,  &c.  held  of  this  manor 
by  copy  of  court  roll,  at  the  will  of  the  lord ; 
and  thereupon  you  pray  process  to  be  awarded 
against  lum? 

"But  you  Henry  Wilson  voluntarily 
appear  to  answer  to  the  said  Timothy 
Walgrave  ? 

^' And,  thereupon,  you,  Timothy  Walgrave^ 
demand  against  the  said  Henry  Wilson 
the  tenements  aforesaid  with  the  appurte- 
nances, as  your  right  and  inheritance? 
And  say  that  you  were  seised  of  the  same  in 
your  demesne  as  of  fee  and  right,  according 
to  the  custom  of  this  manor,  at  the  will  of 
the  lord;    and  into  which  the  said  Henry 

8 
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fFibon  has  not  entry  but  after  the  dissekis 
of  ene  Hugh  Htmt^  &e.  ? 

[  164  )  **  Whereupon  you,  Henry  WUson,  come 
and  defend  your  right  to  the  tenements  afore- 
said with  the  appurtenances  \  and  vouch  over 
to  warranty  Robert  Brompton  f 

^*  To  which  you,  Robert  Bromptofh  ap- 
pear? 

"  And  thereupon  you,  Tmothy  JValgraoe^ 
make  the  like  demand  against  the  said  Robert 
JBrompton  as  against  the  said  Hemy  fFihon  ; 
and  say  that  you  were  seised  of  the  tenements 
aforesaid  with  the  appurtenances  in  your 
de^lesne  as  of  fee  and  right,  according  to  the 
custom  of  this  manor,  at  the  will  of  the  lord  ; 
and  into  which  the  said  Robert  Brompton  has 
not  entry  but  after  the  disseisin  of  the  said 
'Hugh  Hunty  &c.  ? 

^*  Whereupon  you,  Robert  Brompton^ 
come  and  defend  the  right  of  the  said  Hemy 
Wilson  to  the  tevemeuts  a£)rasaid»  witk  the 
Kjppwteuapces ;  and  further  call  to  wanwnts 
Edmmd  Akekurst  f 
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<<To    whidi    you^    Edmund  Akehurst, 

«*  And  thereupon  you,  Timothy  fFalgrwoe^ 
make  the  like  demand  against  the  mud 
Edmund  Akehurst  as  against  the  said  Robert 
Bramjpton ;  and  say  that  you  were  seised  of 
the  tenements  aforesaid  with  the  ap|»urte« 
nances  in  your  demesne  as  of  fee  and  rights  [  Id6  1 
according  to  the  custom  of  this  manor,  at  the 
will  of  the  lord;  and  into  which  the  said 
Edmund  Akehurst  has  not  entry,  but  after  the 
dissdsin  of  the  said  Hugh  Hunt,  &c.  ? 

^^  Whereupon  you,  Edmund  Akehurst, 
come  lod  defend  the  right  of  the  said  Henry 
WUscn\  and  say  that  the  said  Hugh  Hunt 
did  not  disseise  the  said  Tmoib^  Waigraoe 
of  the  tenements  aforesaid,  as  the  said  Timo^ 
%  does  by  his  plaint  above  pretend  and  al- 
lege: and  of  this  you  pHt  yourself  xxgon  this 
courts  he.  ? 

*^  And  thereupon  you»  limQlhy  fTalgrave, 
cnve  leave  of  this  court  to  imparl  untH. 
four  of  the  clock  of  the  afternoon  of  this 
day? 

S2 
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*'  Therefore  leave  is  granted  to  the  silid 
Timothy f  and  also  unto  the  said  Edmund^  ta 
the  said  hour/' 

Here  Tet  Timothy  Walgrccoe  and  Edmund 
Akehurst  leave  the  court:  and  at  four 
o'clock  proceed:  Timothy  fFatgrave  being 
come  into  court,  but  Edmund  Akehurst  being 
absent, 

Then  let  the  steward  say : 


''  And  now,  after  the  imparlance  to  yoir 
by  this  court  given,  you,  Itmotky  Walgrcwe^ 
appear? 

[  166  ]         <i  Therefore  let  proclamation  be  made  that 


appear 


»» 


Beadle,  '<  Oyez^  &c.  Edmund  Akehurst 
eome  into  court,  and  answer  to  Timotky 
Walgrave  of  a  plea  of  land  now  pending  be- 
tween you;  or  judgment  shall  be  entered 
against  you  for  the  tenements  which  he 
claims/' 

Steward,  ^^  Edmund  Akehurst^  althoi^h 
solemnly  called,  having  made   default  and 
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Standing  in  contempt  of  this  court,  let 
judgni^it  be  therefore  entered  against  him 
that  the  demandant  recover  the  tenements 
claimed*'^ 

Make  three  proclamations  before  judgment, 
thus: 

Beadle,  ''  Oyez^  &c.  If  any  can  aught 
say  why  Timothy  Walgrave  should  not  re* 
coTer  against  Henry  Wilson,  Robert  Bromp^ 
tan^  and  Edmund  Akehursij  the  tenements 
wluch  he  claims,  let  them  come  into  court 
and  they  sludl  be  received*^ 


» 


Stewa&d,  *^  But  as  none  appears — it 
is  oposidered  by  this  court  that  the  said 
Timothf  Walgrave  recover  his  seism  of  the 
tenements  aforesaid  with  the  appurtenances 
^[amst  the  said  Henry  Wilson ;  and  that  the 
laid  Henry  Wilson  have  of  the  lands  and  te« 
nements  of  the  said  Robert  Brompton  within 
the  jurisdiction  of  this  court  (/),  to  the  value  [  167  ] 
of  the  tenements  aforesaid. 


(/)  The  recovery  in  value  can  be  only  for  other  copy- 
hold hmda  within  the  same  manor.  See  Moare^  358-9. 
DdlliHigden. 
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**  And  that  the  said  Mobert  Brampton 
hare  of  the  landi  and  tenements  of  the  said 
Edmund  Akehurst^  within  the  jurisdiction 
of  this  court,  to  the  value  of  the  tenements 
aforesaid:  and  that  the  said  Edmund  Ake^ 
burst  be  in  mercj. 

*'  And  in  pursuance  of  this  judgment,  you 
UHimotJttf  fFcUgrave,  pray  the  precept  of  this 
court  to  be  directed  to  Ishmael  CookCf  the 
bailiff  or  beadle  of  this  manor,  whereby  you 
may  be  put  into  the  peaceable  possession  of 
the  tenements  aforesaid  with  the  apporte* 
nances ;  according  to  the  custom  of  the  same 
manor? 

^  Wherefore  let  such  precept  issue ;  return* 
able  hem  into  this  court  without  delay/' 

BfiABLB  afterwards  appears*  StewaUd; 
'^  You,  Ishmael  Cooke^  the  beadle  of  this 
vumor  of  Fairhurstt  appear,  and  say  that  you 
hate  delivered  the  full  and  peaceable  pos- 
session of  the  tenements  aforesaid  to  tlie 
said  Timothy  Walgrave^  as  by  the  precept 
of  this  court  to  you  directed  was  com- 
manded?'* 


i 
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Then  adiBit  I^mot^  Walgrmm^  tbusb         I  m  ] 

'^  And  in  confinnatioa  and  ^xocutiaQ  of 
the  same  neoovery^  the  lord  of  this  maqar>  by 
ne  his  steward^  aow  in  full  and  open  courts 
ipots  seisin  of  aU  and  miguhir  the  tene^ 
menti  af(NreBaid  with  the  appurtenaneesi  by 
this  rod,  acoording  to  the  eustooi  of  this 
laaiiory  mito  you»  T^motiiif  Walgraioei  to 
hold  to  you  the  aaid  Timoti^  Walgr^nfe  and 
your  hdn  and  assigns  at  the  will  of  the  lord 
accordmg  to  the  oistom,  &c.  by  the  renti^ 
duties  and  semces^  &c." 

Then  let  Timolky  WaJgrave^  Henry 
WUson,  Robert  BrwnpUm^  and  Edmund 
Akehwrstj  surrender  the  tenements  to  the 

MK  of  Robert  Bromfiton,  in  the  usual  form: 

and  let  Robert  Brot»ptonh^  admkted. 

Ihe  recovery,  when  su&red,  is  thus  en- 
tered on  Aheroll: 

**  At  this  Court  came  Robert  Bromih  ^^y.f« 

tM  roll. 

fim,  one  of  the  copyhold  or  customary  te» 
Bants  of  this  manor*  in  his  proper  person, 
sod  surrendered  into  die  hands  of  the  lord 
ef  the  manor  aforesaid,  by  the  rod,  and  ac- 

84 
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ceptance  of  his  said  steward,  according  to  the 
custom  of  the  said  manor,  All  that  copyhold 
or  customary  messuage,  &c.  To  the  use  and 
behoof  of  Henry  Wilson,  of,  &c.  his  heirs 
and  assigns  for  ever :  To  whom  the  lord  of 
the  said  manor,  by  his  said  steward,  granted 
seisin  thereof,  by  the  rod ;  To  have  and  to 
[  169  ]  hold  the  said  messuage,  &c.  unto  him  the  said 
Henry  Wilson  his  heirs  and  assigns  for  ever, 
at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  said  manor ;  by  the  rents,  duties, 
and  services  therefore  due  and  of  right  accus- 
tomed. And  he  was  admitted  tenant  thereof 
in  form  aforesaid ;  but  paid  no  fine  to  the  lord, 
because  his  estate  was  only  had  for  a  further 
assurance ;  and  his  fealty  was  pardoned, 

'^  And  afterwards^  at  this  same  court,  came 
Timothy  Walgrave  in  his  proper  person  and 
complamed  against  the  said  Henry  Wilson  in 
a  plea  of  land,  that  is  to  say,  of  the  said 
messuage,  &c.  and  made  protestation  to  pro- 
secute his  said  plaint  in  this  court,  in  the 
form  and  nature  of  a  writ  of  right  patent  at 
the  common  law,  according  to  the  custom 
of  the  said  manor;  and  thereupon  found 
pledges  to  prosecute  the  same  in  form  afore- 
said ;  that  is  to  say,  John  Doe  and  Richard 
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Roei  and  prayed  that  process  might  be 
thereupon  awarded,  according  to  the  cus- 
tom of  the  said  manor,  against  the  said 
Henrys  returnable  here,  at  this  court,  with-  . 
out  delay.  But  the  said  Henry  Wilson^ 
being  present  here  in  court,  voluntarily  of- 
fered himself  to  answer  unto  the  said  Tmo* 
thy  Walgrave,  without  such  process  unto 
him  directed :  whereupon,  the  sud  Timoff^ 
demanded  agdnst  the  said  Henry,  the  said 
messuage,  &c.  within  this  manor  and  the 
jurisdiction  of  this  court,  and  held  of  thi^ 
manor,  by  copy  of  court  roll  at  the  will  of 
the  lord,  according  to  the  custom  of  this 
manor,  as  his  own  right  and  inheritance ;  [  170  ] 
and  whereof  he  was  seised  in  his  demesne 
9S  of  fee  and  right  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor, 
in  the  time  of  peace,  in  the  time  of  our 
lord  the  king  that  now  is,  by  taking  the 
profits  thereof  to  the  value,  &c.  and  that 
his  right  was  such,  he  offered,  &e.  And 
Oiereupan  the  said  Itenry  came  and  denied 
&e  r^ht  of  the  said  Timothy,  when,  &c.  and 
his  seisin;  of  which  seisin,  &c.  the  whole, 
&c.  and  whatsoever,  &c«  and  especially  of 
the  said  niessuage/  &c.  with  the  appurte- 
nances in  his  demesne  as  of  fee  and  right,  at 
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the  mil  of  the  lord  according  to  the  cugton 
of  the  said  manor;  and  vouched  to  warrant 
the  premises  with  their  ^purtenances,  the 
aaid  Robert  Bromptan ;  who  being  likewise 
here  present  in  court,  also  appeared  freely 
without   process   unto  him  directed;   And 
the  said  messuage,   &c*   with  the  apporte* 
nancesy  unto  him  did  warrant.    Whereupcm 
the  said  Timothy  demanded  against  him  the 
said  Robert^  tenant  by  his  warranty  afore- 
said, the  said  messuage,  &c.  with  the  appur- 
tenances, in  form  aforesaid ;  and  whereof  he 
said  he  was  seised  in  his  demesne  as  of  fee 
and  right,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  said  manor,  in  time  of 
peace,  in  the  time  of  our  lord  the  king  that 
now    is,  by  taking  the   profits  thereof  to 
the  value,  &c.   And  that  his  right  was  such 
he  oflfered,  &c.  And  thereup<m  the  said  jRo- 
bert^  tenant  by  his  warranty  aforesaid^  came 
and  denied  the  right  of  the  said  Timoihf^ 
when,  &c*  and  his  seisin:  of  which  seisin, 
[  171  ]     kc.  the  whole,  &c.  and  whatsoever,  &C  and 
eqpecially  of  the  said  messuage,  &c«  and  pre- 
mises  before  mentioned  with  the  appurte^ 
nances,  in  his  demesne  as  of  fee  and  righty 
at  the  will  of  the  lord,  according  to  the 
custom  of  the   said  manor  j  and   vouched 
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to  imrnmt  the  premises  with  the  appurte'* 

Bailees,  Edmund  Akehterst,  who  being  like* 

wise  then  present   in  court,  also  aj^eared 

fireety,  mthout  i»roGe8s  unto  him  directed} 

And  the  said  messuage,  &c.   and   premises 

before  mentioned   with  the   appurtenances, 

unto  him  did  warrant.    Whereupon  the  said 

Timothy  demanded    against  him  the    said 

Edmund^  tenant  by  his  warranty  aforesaid, 

the  said    messuage,  &c.   and   premises   be» 

fore  mentioned,  with  the  appurtenances,  in 

form  aforesaid ;  and  whereof  he  said  he  was 

letfled  in  his  demesne  as  of  fee  and  right,  at 

the  iiriU  irf"  the  lord,  according  to  the  custom 

of  the  said  manor,  in  time  of  peaee,  in  the 

time  c(  our   lord  the  king  that  now  is,  by 

teking  the  pn^ts  thereof  to  the  value,  &C« 

and  that  liis  right  was  such  he  o&red,  &c« 

And  Aereupon  the  said  Edmund^  tenant  by 

Us  warFaaty  aforesaid,  came  and  denied  the 

right  of    the  said  2Ymo/%,  when,  &c.  and 

his  seisin,    he.   of  which    seilin,   ^«    the 

whole,   &c.  and  whatsoever,  &c.  and  espe* 

daily  of  the  said  messuage,  &c«  and  premises 

before  mraitioned,   withu^  4he  appurtenimoeQ 

ID  his  demesne  as  of  fee  and  right,  at  the 

win  of  the  lord,  accordmg  to  the  custom  smJDj^, 

of  the  said  manor;  and  put  himself  upcm  sui^%^ 
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the  homage  of  the  said  court  in  the  place 
snd  stead  of  the  great  assize  at  the  common 
law,  and  prayed  a  recognition  thereupon  to 
[  vn]  be  had — Whether  he  had  more  right  to  haye 
and  to  hold  the  said  messuage,  &c.  and  pre- 
mises before  mentioned,  with  the  appurte- 
nances, as  tenant  thereof  by  his  warranty, 
so  as  he  now  holdeth  the  same,  or  the  said 
Hmothy  to  have  and  to  hold  the  said  mes- 
suage, kc.  and  premises  before  mentioned, 
with  the  appurtenances,  so  as  he  above  hath 
demanded  the  same?  And  thereupon  the 
said  Timothy  prayed  license  to  imparl  until 
four  of  the  clock  in  the  afternoon  of  the 
same  day;  and  it  was  granted;  and  the 
same  time  was  given  to  the  said  Edmund^ 
there,  &c.  And  afterwards^  at  the  said  hour 
of  four  in  the  afternoon  of  the  same  day, 
the  said  Tmothy  came  again  into  court; 
but  the  said  Edmund  returned  not  there 
into  court,  although  he  was  solemnly  called  : 
but  departed  in  contempt  of  the  court, 
and  made  defaidt.  Whereupon  in  full  and 
open  court  public  proclamation  was  made, 
that  if  any  one  laid  claim  to  the  premises 
before  mentioned,  he  should  come  in  before 
fitial  judgment  should  be  given;  but  none 
came ;  thertforey  according  to  the  custom  of 
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the  said  manor,  it  was  considered  by  the 
court  that  the  said  Timothy  recover  his 
seisin  against  the  aforesaid  Henry  of  the 
said  messuage,  &c.  and  premises  before 
mentioned,  with  the  appurtenances ;  and 
that  the  said  Henry  have  of  the  lands  and 
tenements  of  the  said  Robert,  within  the  ju- 
risdiction, &c.  to  the  value,  &c.  And  that 
die  said  Robert  have  of  the  lands  and .  tene- 
ments of  the  said  Edmund,  within  the  juris- 
diction, &c.  to  the  value,  ftc.  And  that 
the  said  Edmund  be  in  mercy.  And  there^  [  173  ] 
ti^  the  said  Timothy  prayed  of  the  lord  of 
the  manor  aforesaid,  a  precept  to  be  directed 
to  Iskmael  Cooke,  the  bailiff  or  minister  of 
the  court  aforesaid,  to  cause  him,  the  said 
Thno/^,  to  have  full  seisin. of  the  premises 
with  the  appurtenances ;  returnable  then  at 
the  same  court  without  delay;  and  it  was 
granted.  And  ^terwards,  at  the  same  court, 
came  the  said  Iskmael,  the  bailiff  or  minister 
ef  this  court,  and  returned,  that  by  virtue  of 
die  saul  precept  to  him  directed,  he,  the 
same  day,  caused  the  said  Timothy  to  have 
&I1  seisin  of  the  said  messuage,  &c.  and 
premises  before  mentioned,  with  the  appnr- 
leiumces ;  as  by  the  said  precept  to  him 
directed    was    commanded.    By   virtue   of. 
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wbich  recovery,  and  aeisin  theraipon  had; 
as  afbreaaid,  the  said  Hsnotfn/  eiitered  into 
the  said  messuage,  &c.  and  premises  above 
mentioned,  with  the  appurtenances ;  and  was 
thereof  seised  in  his  demesne  as  of  fee  and 
right,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor :  And  being  so 
seised,  by  virtue  of  the  recovery  and  execu- 
tion had  and  made  in  form  aforesaid^  the 
lofpd  of  the  said  mancHr  out  of  his  special 
fiivQur,  for  the  better  approbation,  ratifica- 
tion^  and  confinnaticm  of  all  and  singular 
&e  premises,  then  in  fiill  court,  by  his  said 
fltewBid  did  give  and  deliver  unto  the  said 
Timothy  of  the  said  premises,  with  the  appur- 
tmumce^  full  seism  by  the  rod;  To  have 
mtd  to  hold  the  said  messuage,  &c.  and  all 
and  aingttlar  the  premises,  with  their  ap- 
purtenances, unto  him  the  said  Timothy^  Ids 
[  174  ]  heirs,  and  assigns  for  ever,  at  the  will  of  tlie 
kard,  according  to  the  custom  of  the  said 

manor;  by  the  rents,  dnties,  and  services  ther^ 
&re  due  and  of  ri^  aceustomed;  but  he 
paid  no  fine  to  the  lord ;  because  this  le* 
ooirery  was  only  had  fer  further  assurance  ;. 
and  his  fisalty  was  pardoned.  And  the  eaid 
Tmotiijf  was  admitfaad  tenant  thereof  in  lam. 
aforesaid  accstdingly. 


ENTAILS  tri 

^  And  aftertxxsrdSj  at  the  same  court,  came 
die  wd  Timothy  Walgraoe^  Henry  Wils(m^ 
Bokrt  Brompkmj  and  Edmund  Akehutsty  in 
thcur  proper  persone,  and  surrendered  into 
the  baadB  of  the  lord  of  the  said  manor  by 
Ae  rod,  and  acceptance  of  the  said  steward, 
aeoordmg  to  the  custom  of  the  said  manor, 
the  said  messuage,  kc.  and  aU  and  singular 
the  premises  above  mentioned  with  their 
ippQrtenaneei^  so  recovered  as  aforesaid, 
7d  Ae  use  end  beh(H(f  of  the  said  Robert 
Brmpton  his  heirs  and  asngns  for  ever: 
2b  whom  the  lord  of  the  said  manor,  by  bis 
said  steward,  did  then  and  there  grant  seisin 
thereof  by  the  rod :  To  have  and  to  hold  the 
mA  aenoage^  fte.  and  premises  before  men- 
fioiie^,  widi  their  appurtenances^  unto  him 
die  and  Rohert  Brampton  hk  heirs  and 
M^  ftr  etcr,  at  the  will  of  the  lord,  accord- 
iff  to  Ae  eiistem  of  the  said  manor }  by  the 
lents^  duties^  and  9&mcm  thereof  due  and  of 
light  accustomed.  And  he  was  admitted 
tenant  thereof  in  form  aforesaid :  but  paid  no 
fine  to  the  lord }  because  this  recovery  was 
only  had  for  further  aasuraDee)  and  he  had 
sfeieAne  made  his  fealty.^ 

Seew^:  An  entail  of  a  eq>yhold  may     [  175  ] 
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Forfeiture       be  barred  by  forfeiture  and  re-grant.     But 
and  re-grant    jj^j^  mode  of  barring  an  entail  is  only  adopted 

in  compliance  with  the  established  usage  of 
the  particular  manor.  If  such  usage  be  not 
prescribed,  a  recovery  or  surrender  is  had  re- 
course to  for  effecting  a  bar.  But  a  custom 
to  bar  an  entail  by  forfeiture  and  re-grant  has 
been  adjudged  good. 

As  such  forfeiture  and  re-grant  are  re- 
garded as*  merely  the  instrument  or  form 
enabling  the  tenant  to  destroy  the  entail, 
they  are  considered  as  wholly  subservient  to 
that  end. 

The  tenant,  therefore,  usually  makes  a  lease 
witl^out  license,  and  not  warranted  by  the 
custom ;  or  else  surrenders  to  a  purchaser  wha 
makes  such  lease ;  to  the  end  that  a  forfeiture 
may  be  incurred,  and  the  lands,  on  seizure,  be 
re-granted  by  the  lord,  to  the  person  whom  the 
lessor  shall  name. 

On  such  lease,  the  lord  seizes  the  copyhdid 
as  a  forfeiture ;  and  immediately  re^^rants  it  to 
the  person  designated.     For  the  whole  proce- 
dure being  a  mere  form  for  effecting  a  bar,  the 
I  lord  is  only  an  instrument^  and  compellable  to 
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re-grant  to  the  person  nominated,  as  in  the  case 
of  a  common  surrender  (m).  The  proceedings 
are  thus  entered : 

"  And  also  at  this  court  the  homage  [  176  ] 
aforesaid  present  that  A.  JB.,  one  of  the  copy-  ^^  ^^  ^ 
hold  or  customary  tenants  of  this  manor,  did, 
on  or  about  the  ■"  day  of  — —  now  last 
past,  being  then  seised  of  an  estate  tail  of  and 
in  a  certain  messuage,  &c.  situate,  &c.  within 
and  held  of  the  manor  aforesaid,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor 
aforesaid,  demise  and  lease  the  said  messuage, 
ifce.  unto  C.  H.  &c.  for  and  during  the  term 
of  seven  years  from  thence  ensuing,  without 
haTiDg  previously  obtained  the  license  of  the 
lord  ix>  authorize  him  so  to  do,  and  contrary 
to  the  custom  of  this  manor :  Whereupon  the 
said  messuage,  &c.  became  forfeited  to  the' 
lord*  And  they  further  present  that  the  said 
demise  and  lease,  so  made  as  aforesaid,  were 
made  by  the  said  A.  B.  to  the  only  end  that 


(m)  2  Sound.  443.    Grantham  v.  Ccpley.  ei  al. 
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thereby  such  fbrfeiture  might  incuTi  and  thut 
the  lord  of  thi6  tnaQor,  on  seizure  for  .the  same^ 
might  re-grant  the  said  messu^e,  &c»  To  <^ 
use  of  the  said^.  B.  and  his  heirs,  (or  of  C  D., 
&c.)  To  the  intent  that  such  estate  tail  might 
be  utterly  destroyed  and  docked,  and  the  said 
4*  B.  and  his  heirs  might  become  seised  of 
an  estate,  in  feersimgte  of  and  iitthe  s^  mes*. 
suage^  &c*  afe  the  will  of  the  lord,  aecotding 
to  the  custom  of  the  Aid  manor ;  as.  in  suc^ 
Cases  used  and  accustomed. 

.  '*  And,  the  said  A*  B.  being  pr^ent  in- 
oourt  in Jiis  pitopfer  {)er8<Hi>  praiyed  the  poecepfc. 
of  tftia  court,  to  be  .directed. to  the  faoiiiff  of 
1 177  J  tbis  tnanoTf.  iietnrnibb  tridiottt  delay,  oom^ 
i^nmding  the  said.bafliff  to.enterintioimd.upanu 
Ikh  asid  messuage,  &e»  and  seist  thejsame  inta* 
die:  hatida  of  the  lord :  and  the  preeept  inm 
^xttnted>  . 

^  And  (^ierd)ard$9  the  same  court  hAng 
ntting,  Ishmael  Cooke^  the  bailiff  of  the 
manor  aforesaid,  said  that,  by  virtue  of  the 
same  precept  to  him  directed,  he  had  en- 
tered into  and  upon  the  said  messuage,  &c* 
and  seized  the  saiode  ittto  the  hands  of  the 
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lord;  as  by  the  dame  pfeo^pt  he  Win  (M>m- 
manded. 


"  Whereupon  the  said  A.  B.  further  prayed, 
that  the  lord  of  the  said  manor  would  re-grant 
Ae  said  mesdoagei  &c.  to  him  the  said  A.  Bi 
and  his  heirs  for  ever,  hy  copy  of  court  rolI» 
at  the  will  of  the  1(»^|  according  to  the  cus* 
totn  of  the  said  manor :  To  which  prayer  of 
the  said  A.  B.  the  lord  of  the  manor  afore* 
said  by  his  said  steward  consented,  and  didf 
by  the  same  steward,  grant  seisin  thereof  by 
die  rod :  To  hold  the  said  messuage,  &c.  unto 
him  the  said  A.  B*  and  his  heirs  for  ever,  at 
the  will  of  the  lord,  according,  &c.  by  the 
rents,  customs,  &c.  So  that  he  the  said  A.  B. 
and  his  heirs  might  become  seised  of  a  clear 
estate  in  fee-simple^  at  the  will  of  the  lord, 
&c  of  and  in  the  said  itiessuage,  &c*  And 
diat  ail  estates  tail  before  vested  in  the  said 
A.  B.  might  be  utterly  and  absolutely  barred 
and  for  ever  extinguished;  according  to  the 
usage  of  the  said  manor :  And  the  said  A.  B^ 
was  admitted  tenaiit  to  all  and  singidar  the 
suM  premises  in  form  aforesaid  ^  but  he  paid  [  I'je  ] 
no  fine  to  the  lord ;  the  same  being  oh  a 
common  assurance:  and  he  had  aforetime 
made  his  fealty/' 

T  2 
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Bjsurrtnder.       ^  f}^\^^  method  of  barring  an  entail  of 

copyholds  is  by  surrender. 

"  In  the  case  of  EveraU  v.  SmaUey  (»),  it 
was  said,  by  the  court,  that  a  surrender  was 
the  cheapest  and  the  most  natural  way  ta 
bar  an  estate  tail :  and  it  was  adjudged  in 
that  case  that  a  custom  to  bar  by  surrender 
might  be  concurrent  with  a  custom  to  bar  by 
recovery*. 

And  if  there  be  no  custom  prescribing 
the  mode  of  barring  sucb  entail,  it  may  be 


(n)  3  Strange^  1197.  1  WiU.  26.  S.  C.  3  Jim/. 
Blackst.  944.  Doe  d.  Wightmck  v.  Truby  &  oL  and 
see  2  Burr,  969.    Martin  d.  Weston  v.  Motdin. 

*  [A  single  instance  of  a  surrender  in  fee,  by  tenant' 
in  special  tail,  of  a  copyhold  estate,  held  to  be  evidence 
of  a  custom  within  the  manor  to  bar  entails  by  surrenr 
der;  though  the  surrenderor  had  not  been  dead  ao 
years,  and  though  one  instance  was  proved  of  a  reco* 
very  suffered  by  a  tenant  in  tail  to  bar  the  entail. 
3  Maule  Sf  Sehaoyny  93.  Roe  d.  Bennett  v.  Jeffkry.  Con- 
current customs  in  a  manor  to  bar  entails  of  copyhold 
by  recovery  and  by  surrender  held  not  to  be  incon- 
sistent;, and  that  slight  evidence  is  sufficient  to  prove 
the  latter,  because  it  is  adverse  to  the  interest  of  those 
who  make  the  evidence.  7  Taunt,  674.  Doe  d.  Dauncey 
V.  Dai/ncfy.] 
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liarred  by  surrender*,  though  such  surrender 
be  only  to  the  use  of  a  will  (o). 

Again,    if  a  copyholder   in  tail   accept  a  By  grant  of 
.grant  of  the  freehold  of  the  premises  held 
by  copy,  the  copyhold,  though  entailed,  will 
be  extinguished  {p). 

So  if  a  person  be  a  tenant  in  tail  of  a  trust      [  179  ] 
of  copyhold,  and  accept  a  surrender  of  the  esute! 


{•)  In  the  ease  of  Radford  v.  Wilson,  3  Aik.  815. 
XK>Td  Hardwicke  said,  '*  it  has  never  been  laid  down 
that  a  common  recovery  is  necessary  to  bar  an  estate 
tail  of  copyholds." 

(0)  2  Fes.sgld.  Moore  v.  Moore^  Ibid.  604.  Carr  d. 
Dagaell  v.  Singer,  3  Frm.  585.  Ohnay  v.  Hudson. 
Ibid.  709.  White  Sc  al.  v.  Thomhurgh  &  al.  And  the 
remainders  over  will  be  barred.  See  a  Vem,  583. 
Ohoay  v.  Hudson.  So  if  a  surrender  will  bar  a  legal 
k  will  bar  an  equitable  entaU.  See  3  Aik.  815.  Rod" 
JM  V.  Wilson.  A.  tenant  for  life,  remainder  to  B,  in 
tail,— a  surrender  by  B.  in  the  life-time  of  A. — no  bar. 
See  1  Bro.  C.  C,  586,  in  Highxoay  v.  Banner.  {Per 
Master  of  the  Rolls.)  q. 

(p)  3  ^-  Wms.  g.  Dunn  v.  Green.  1  Broiwn.  Ch. 
Ca.  515.  Wynne  v.  Cookes.  3  Ves.  Jun.  594.  Ckat^ 
loner  v.  MurhaU.  i  Fern.  393.  458.  Parker  v. 
Tuner. 
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legal  estate  from  tbe  trustees,  it  will  bar  the 
entail  and  remainders  over. 

^•^Jl*  Thus,  John  GraymCf  being  seised  of  cer- 

tain copyhold  premises  held  of  the  manor  of 
Accrington  in  the  county  of  Leicester^  sur- 
rendered them  to  the  use  of  Robert  Elton 
and  Jeffery  Taylor  and  their  heirs  to  such 
uses  as  he  should  declare  by  will,  and,  on  the 
same  day,  made  his  will  and  declared  that  the 
trustees  should  stand  seised  of  the  premises, 
to  the  use  (among  other  uses)  of  John  Grayme, 
son  of  Oliver  Grayme^  for  life,  with  remainder 
to  the  heirs  male  of  his  body :  with  remainder 
to  Oliver  Grayme,  the  second  son  of  the 
before  named  Oliver,  for  life,  with  remainder 
to  the  heirs  male  of  his  body,  with  several 
remainders  over. 

The  trustees  were  admitted,  John  Grayme, 
the  son  of  Oliver,  became  possessed  as  tenant 
in  tail ;  and  died,  leaving  a  son  John,  who 
also  became  possessed  as  tenant  in  tail,  when 
the  trustees  surrendered  the  premises,  to  the 
\m  of  the  said  John,  the  son,  in  fee ;  w}io 
was  of  .consequence  admitted ;  and  aft^rwarda 
died  without  heir  mde,  but  leaving  three 
daughters. 
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The  pUnnti£  claimed  as  heir  male  of  OJh 
ver  the  second  son  of  the  fiist-named  Oliver^ 
by  reason  of  the  failure  of  the  issue  male  of 
Jokn. 

The  defendants  wens  the  daughters  oiJokn     [  lao  ] 
the  miy  and  claimed  under  the  survender 
made  by  the  trustees  to  the  use  of  their  fiit^ 
in  fee. 

And  by  Lord  Chancellor  Apsley^ 

^' The  acceptance  of  the  surrender  and  the 
sdimttance  under  it,  is  evidence  of  an  intent 
to  acquire  a  fefe ;  and  therefore  a  batr  to  the 
entail  in  equity." 

Mii   the  bill  WM  dismissiedi  but  without 

costs  (f). 

But  while   the   equitable   entail   and   the  Entulofa 
ifig^  estate  are  in  several  persons,  such  en-  dockwi. 
tail  must    be  barred  by  some  act  of   the 


I  I       <■■.■■  M     «    — — .— 1^— », 


\q\  drmffHe  ▼•  Greyne  k  Ntm^  in  Cane.  BiB  ffled 
sad  June^  1763.  Aiid  see  alto  a  Vem,  583.  Okoay  ▼. 
Htubon  H  al. 
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tenant :  for  though  it  be  but  an  estate  in 
equity,  it  will  not  be  devisable  unless  the  entail 
be  barred  (r). 

Equitable  It  was  ouce  held  that  a  devise  of  such  an 

rccovciy.        equity  in  freeholds  would  be  good  without 

any  further  act  to  bar  the  entail  (s) :  yet  it 
has  been  now  long  determined  that  a  •reco- 
[  181  ]  very  may  be  suffered  of  an  equity;  and  that 
it  is  as  essential  to  dock  such  equitable  en- 
tail, as  it  would  be  to  destroy  a  legal  one  (^t). 
It  should  seem,  therefore,  that  a  recovery 
may  be  suffered,  in  the  manor  court,  of  an 
equity  in  copyholds,  analogous  to  that  rela- 
tive to  freehold  property:  and,  indeed,  that 
the  same  mode  should  be  adopted  for  the 
barring  of  an  equitable  as  it  would  be  ne- 
cessary to  pursue  for  the  purpose  of  de- 


(r)  See  i  Hen.  Blackst.^61.  Roe  d.  Eberali  &  al.  6cc. 
y.  Lotoe  &  a/. 

(/)  Preced.  in  Chanc*  228.  Woolnoughv,  Woolnough, 
And  see  5  Ves.  13-13.  Copyholds.  See  3  Ath.  815. 
Radford  v.  Wilson. 

CO  1  Bro.  Ch,  Ca.  72.  Boteler  v.  AUin^on,  and  Salxdn 
V.  Thornton,  there  cited.  And  see  1  P.  Wms^  gu  Legate 
V.  Sewellf  and  Mr.  Coxb  note  (s) 
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etroying  a  I^al  entail :  as  by  recovery  where 
the  special  custom  requires  a  recovery  to 
bar  a  legal  entail ;  or  by  a  surrender,  where 
a  surrender  will  bar  an  entail  of  the  legal 
estate^. 

Yet  a  court  of  equity  will,  under  certain  Cbaocerywiii 
circumstances,  relieve  though  the  entail  has  in  case  of  a 
not  been  properly  barred;  or  decree  the  ^"•'*°'*^' 
trustees  to  surrender.  As,  where  a  person, 
being  tenant  in  tail  of  the  trust  of  a  copy- 
hold, requested  the  trustees  to  surrender  to 
him ;  and  on  their  refusal  to  do  so,  brought 
his  bill  to  compel  them  ;  and  pending 
such  suit,  went  to  the  lord's  court  and 
desired  to  be  admitted  [permitted]  to  sur'r 
render,  which  was  refused,  because  the  legal 
estate  was  in  the  trustees ;  and  devised  his 
interest;  it  was  decreed  that  the  copyholds 
should  pass  by  his  will ;  the  entail  and 
remainders  being  conceived  as  sufficiently 
barred  (u). 

Again,  a  dormant  entail  shall  be  presumed     [  l^  ] 


O  3  Ai*  815-  Bad/brd  ▼.  JVikon. 

(tt)  See  2  Vern.  583.     Gitooy  v.  Hudson  &  al. 
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pretnnption  to  have  been  cut  off,  where  several  of  tke  iime 

tuihubeen^  of  the  original  tenant  in  tail  hare  been  ad- 

dettrojed.  mitted  as  heirs  in  fee-simple  (w). 


Covenant  to  surrender  Copyholds,  with 
Declaration  of  Trusts^  on  Marriage^  8^. 

This  Indenture  of  three  parts,  made,  &c. 
BETWEEN  H.  W.  W.  of,  &€•  and  M.  his  » 
wife,  of  the  first  part;  JR.  X.  of,  &c.  (the 
father  of  the  said  ilf  .)  of  the  second  part ; 
and  D.  B.  of,  &c.  and  S.  C.  P.  of,  &c.  of 
Redtaiof  the  third  part.  Whereas  a  marriage  has 
"•*™«*»*^'  been  lately  had  and  solemnized  by  and  be- 
tween the  said  H.  W.  W.  and  M.  his  now 
wife  \  and,  on  the  treaty  for  such  marriage, 
it  was  agreed  between  and  by  the  said 
H.  W.  W.J  M.  his  said  wife,  and  the  said 
JR.  L.  that  the  said  H.  W.  W.  should  re- 


(lo)  Clai/ton't  Rep.  36.  WadmortKt  case.  And  see 
1  Hen,  BlaekH.  461.  in  Roe  v.  IxmCf  where  Lough'- 
b&roughy  C.  J.  said  **  there  was  no  length  of  possesdon 
against  the  entail  on  which  to  presume  a  surrender;** 
which  acknowledges  that  a  surrender  may  be  presumed. 
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^fe  with  the  said  M.  as  and  for  her  mar* 
riage  portion,  of  the  said  R.  L.  the  sum  of 

— 1 ,  at  the   time  and   in  the  manner 

hereinafter  mentioned ;  and  in  consideration 

thereof  and  of  the  said  marriage,  and  in  order 

to  secnie  a  maintenance  for  the  said  M.  (in     [  183  ] 

case  she  should   survive  her  said  husband) 

and  also  a  provision  for  the  issue  of  such 

marriage  (if  any  such  might  be)  that  he  the 

laid  H.  W.  W.  should,  at  his  own  chaiges, 

suirender,  limit,  and  convey,  AU^   &c.   {the  Parcels. 

fremUes)  situate,  &c.  and  within,  and  holden 

of,  the  manor  of  F.  by  copy  of  court  roll,  4d 

which  he  is  now  seised  in  fee  at  the  will  of 

the  lord,  according  to  the  custom  of  the  sai4 

manor,  to  the  uses,  ends,  intents,  and  pur- 

poses  AereiHafter  particularly  expressed  and 

dedared  of  and  concerning  the  same.    Now 

TBOS  UTOENTURE  'WiTNQSSSETH,   that    iu  pUF- 

niance  dP  the  said  agreement  and  m  order 
to  effectuate  the  same,  and  ibr  and  in  con- 

flderation  of  the  said  sum  of ^'  pay- 

aUe  as  hereinafter  is  covenanted  and '  en* 
pmsed,  and  also  of  lo^*  by  each  of  them 
the  said  D.  B.  and  S.  C.  P.  &c.  (the  receipt 
rf  which  several  sums  of  los.  is  hereby 
acknowledged)  imd  for  divers  other  good 
causes    and    considerations    him    hereunto 
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moving,  he  the  said  //.  IV.  IV.  for  himself, 

his    heirs,     executors,    and    administrators. 

Covenant  bj    DOTH  covenant  with  the   said  D.  B.   and 

to  get^himwif  ^*  ^*  ^*  ^^^  \iem  and  assigns,  by  these 
***°""®^'       presents    in  manner  following,    (that  is  to 

say,)  that  he  the  said  H.  W.  IV.  shall  and 
will  at  the  next  general  customary  court,  or 
in  the  mean  time,  at  some  special  court 
to  be  held  for  the  said  manor  of  F.  at  his 
own  costs  and  charges,  cause  .himself  to 
be  admitted  tenant  to  all  and  singular  {the 
«nd,oDsuch    premscs)  according  to  the  custom   of  the 

admission,  to  ' 

surrender  the  said  mauor ;  and,  afterwards  at  the  same 
to^Sbe^uMoT*  court,  surrender  the  said  {premises)  with  the 
^iM^r^  appurtenances,  into  the  hands  of  the  lord 

of  the  said  manor  in  due  form.  To  tlie  use 

and  behoof  of.  him  the  said  H.  fV.  W.  for 

and  during  the  term  of  his  natural  life  ;  and 

with  remainder  from  and  immediately  after  the  determina- 

tnistees.         tiou  of  that  estate.  To  the  use  and  hehoqf  qf 

them  the  said  D.  B.  and  S.  C.  P.  their  heirs 
and  assigns  for  ever,  at  the  will  of  thc^  lord 
according  to  the  custom  of  the  said  manor. 
Tnisude-  NEVERTHELESS,  as  to  the  cstatc  and  in- 
terest of  them  the  said  D.  B.  and  S.  C.  P. 
their  heirs  and  assigns,  of  and  in  the  sai4 
premises,  it  is  hereby  declared  and  agreed  by 
and  between   all  the  said    parties  to  these 
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presents^  and  the  true  intent  and  meaning 
of  therxif  and  of  each  of  them  is,  that  the  same 
are  to  be  so  surrendered  and  limited  to  them 
IN  TRUST  only,  and  to  and  for  the  several 
uses,  ends,  intents,  and  purposes  following, 
fthat  is  to  say)  In  trust  that  they  the  said  Tmstees^to 

^  "^  ^  possess  them*- 

D.  B4  and  S.  C.  P.  or  the  survivor  of  them,  selves  of  the 

...         ^         ,  .  J.  1-^1      premises  on 

or  the  heirs  of  such  survivor,  do,  immediately  the  husband's 
on  the  determination  of  the  estate  so  to  be    ^^  ' 
granted,  surrtsndered,  or  limited  to  the  said 
H.  W.  W.   possess   themselves  of  the    said 
(premises ;)   and  thenceforth,  from  time  to 
time,  receive  and  take  the  yearly  and  other 
rents,  issues,  and  profits  thereof,  and  pay  tlie 
same  over,  (a£ieT  discharging  all  taxes,  &c.) 
(To  the  uidow  for  Ufe^  in  the  common  form)  And  to  receive 
And  fiwn   and   immediately   after  the   de-  ""^t^^^Z 
cease  of  the  said  M.  the  now  wife  of  the  said  ^^^"^  ^^^  ^^«- 
H.  JV.JV.   Then  upon  this  further  trust,  that  Jhe"  in  trust 

r  %/  'for  the  issue 

the  said  Z).  B.  and  S.  C.  P.  and  their  heirs  »«>  ^^' 
sball  stand  and  be  seised  of  the  said  premises 
IN  TRUST  for  the  heirs  of  the  body  of  the     [  186  } 
H.  ff^.  W.  (s)  on  the  body  of  the  said 


(x)  The  legal  estate  is  here  limited  to  the  husband 
for  life,  and  the  trust  (for  the  statute  of  uses  does  not 
extend  to  copyholds)  (y),  is  limited  to  tlie  heirs  of  his 

(y)  2  Ves.  957.  Cro*  Car*  44. 
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Withremwii-    j|f,  hig  now  wife,  begotten  or  to  be  b^otten : 
band  in  fee.     ^ftef  in  default  of  such  issue,  IN  TRUST  for 

him  the  said  H.  W.  W.  his  heirs  and  assigns 
Covenant  by    for  ever.     And  the  said  H.  W.  W^  for  him* 

husband  to 

g;et  himself      self,    his  heirs,    executors,    and   administnu 
suchsomnden  ^^^  ^^^  hereby  further  covenant  with  the 

said  Z>.  j5.  and  8.  C.  P.  and  their  heirs,  that 
he  the  said  H.  IV.  fV.  will  at  the  said  next 
court  to  be  held  for  the  ssdd  manor  of  F*  as 
aforesaid,  immediately  after  his  surrender- 
ing the  said  (^premises)  to  the  uses  herein*- 
before  expressed,  cause  himself,  act  his  own 
proper  costs  and  charges,  to  be  duly  ad* 
Andtopaj  mittcd  to  the  same;  and,  on  such  sub- 
the  whole       Sequent  admission,  shall  and  will  pay  such 

lee      &e  #»  /»  •  • 

I  Ycnt^  a(3o^     fine  or  fines  as  a  person  admitted   tenant 
lA^.aia      ^    ^    *^^    singular    the    said    {premises) 

ifc.  and  pott.      

ch.7.0lTine8. 

body;  so  that  the  estates  cannot  coalesce (x)^  and,  con« 

sequently,  th^  entail  is  not  barrable  by  the  husband; 

and,  as  to  the  wife,  the  entail  is  not  to  the  heirs  of  her 

body,  but  to  those  of  the  husband's  only ;  and^.ther^. 

fbre,  she  has  nothing  to  do  with  it.     For  it  should  be 

obsenred  that  the  statute  of  Henry  7th,  to  restrain 

women  from  alienating  the  lands  entailed  ex  praoisione 

viri,  does  not  affect  copyhold  estates  (a). 

•  .  < 

(z)  1  Feame,  68|  ^c;    Co.  Litt,  26.  b.  n.  3.  Sec. 

Watk.  on  Desc.  160. 
(a)  2  Ves.  3  j8.  M    Cruise  on^  Recoveries,  158. 
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in   fee-simple,  usually,  and  of  right  ought, 
and  hath  been  accustomed  to  pay.;  accord*      [  160  ] 
mg.to  the  custom  and  usage  of  the  manor 
of  jP.  aforesaid :  So  that  the  remainder  iH 
tee^  of  and  in  the  said  {premises^)  and  of 
^very  part   thereof,  .may,,  on  such   his  re- 
admusian,  become  fixed  and  vested  in  them 
tfte  said  D.  B.  and  S*  C  P.  and  their  heirs ; 
ibcD  ao  diat  they,  may  be  wdl  and  suffi- 
dently  ^ied  of  the  (premises)  according  to 
the  custom,  of  the  said  manor,  without  being 
fcqftiied, .  or   in  anywise  compellable,  to  be 
themstehies   admitted   on  the    detiermination 
of  Hie  esUte  for  life  of  the  said  H.  fV.  W. 
or  to  pay  any  fine  or  fines  on  their  Jtccession 
ttt  the  same  in  possession,  on  the  <  determina^ 
tiim  of.snch..estate«    And   also    that,  he  And  also  to 
the.  said  ^ /F. . /Fl  shall  and  will^  at  such  uJ^^tedintho 
Beit  «tert,.tt  his  own  costs  and  charges  ^^,^, 
afanaidy  cause  and  j^ocure  (as  iat  as  in  ^^^* 
hiUishaU  lie):  the  dedaiation  of  the  trusts,  ch. 5. 
heltby  created^  or  intended,  so  to  be,  -  and 
heieinbefore  particularly  set  forth  and  spe- 
cified, to  be  duly  and  justly  entered  and  in-- 
serted  on  the  court  rolls  of  the  said  manor 
of  F.    To  the  end  and  intent  that  the  same 
trmtSf  aad  the  intention  of  the  several  parties 
to  tbeso  pUBSe&tSy  iMy  be  the- more  easily- 
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and  effectually  ascertained,  evidenced,  and 
CoTenant  that  preserved.  And  also  that  he  the  said 
feVi^S;"  H.  IV.  W.  at  the  time  of  the  execution  of 
to  the  custom.  ^^^  presents,  is  lawfully  and  absolutely  (J) 

[  187  ]      seised  of  the  said  {premises)  to  him  and  his 

heirs  in  fee-simple,  at  the  will  of  the  lord, 

according  to  the  custom  of  the  said  manor 

And  has  power  of  F.     And  that  hc  hath  full  power  to  settle 

wJ!^w.^**^     and  assure  the  same,  and  every  part  thereof, 

in  the  manner,  and  to  the  uses,  ends,  intents, 
and  purposes  herein  before   particularly  ex- 
pressed, and  according  to  the    true  intent 
And  for  further  ^^^  meaning  of  these  presents.     And  also 
assurance.        ^hat .  he  the  Said  H.  JV.  W.  and  his  heira, 

shall  and  will,  at  his  and  their  own  costs 
and  charges,  on  the  request  of  them  the  said 
D.  jB.  and  S.C.  P.  or  their  heirs,  make,  do, 
&c.  or  cause,  &c.  all  and  every  such  further 
and  other  acts  and  deeds  as  they  the  said 
X).  JB.  arid  S.  C.  P.  or  their  heirs,  or  their 
.  counsel  learned  in  the  law,  shall  reasonably 
advise,  and  require,  and  he,  the  said  H. 


(b)  The  word  absolute  is  here  used  as  contradistin- 
guished  from  conditional  or  defeasible^  with  respect  to 
the  estate  of  the  tenant ;  and  not  as  to  the  nature  bf  his 
estate  with  respect  to  the  lord ;  for  a  copyholder  has 
only  a  fee^simple  secundum  quid.    (See  4  Co.  2S.  a.) 
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W.  or  hit  heirsi  as  a  copyhold  tenant,   or 
copyhold  tenants,  holding  of  the  said  manor, 
of  JP.  in  fee  simple  at  the  will  of  the  lord, 
may  lawfully  and  rightfiilly  do,  &c.  or  cause, 
&c.  for  the  further,  better,  and  more  eifec- 
tttfllly  settling  and  assuring  the  said   (^frc- 
mises),  to  the  uses,  ends,  intents,  and  pur- 
poses, hereinbefore  particularly  specified  and 
declared  of  and  concerning  the  same,    and 
according  to  the  true  intent  and  meaning  of 
these    presents   and   of  the   parties   hereto* 
And  the  said  R.  X.  for  himself,  &c.  (Covenant  Covenant  by 
to  fay  the  marrtage  portion  on  a  day  to  father  to  paj 
com:)    And  the  said  D.  B.  and  S.  C.  P.  for  "^  p^^*'"- 
themselves   severally   and  respectively,    and      [  ^B8  ] 
for  their  several  and  respective  heirs  and  as- 
8^;ns,  (but  not  each  for  the  other  of  them),  Covenant  hj 
do  hereby  covenant  with  the  said  H.  W.  W.  '™rp'ei\he 
his  heirs  and  assigns,  that,   on  the  request,  ?"»»»»« ©^ 

7^      '  /         '    the  trust  being 

(signified  in  writing  to  them  respectively),  fulfilled. 
and  at  the  costs  and  charges  of  any  of  the 
issue  of  the  said  recited  marriage,  who  shall 
become  entitled  to  an  equitable  estate  tail, 
under  or  by  virtue  of  these  presents,  of  and 
in  the  said  (^premises)  (such  issue  being  at 
the  time  of  such  request  of  the  age  of  twenty- 
one  years)  or  after  the  fulfilling  and  satisfac- 
tion of  the  trusts  hereby  created  or  raised, 

u 
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or  intended  so  to  be,  then  on  the  request 
(signified  in  writing  as  aforesaid)  and  at  the 
costs  and  charges  of  him  the  said  H.  W.  W. 
his  heirs  or  assigns,  surrender  and  yield  up, 
according  to  the  custom  of  the  said  manor  of 
F.  the  legal  estate  then  in  them  vested  of  and 
in  the  said  (^premises)  and  every  part  thereof, 
To  the  use  and  behoof  of  such  issue,  his,  hei*, 
or  their  heirs  and  assigns ;  or  to  the  use  and 
behoof  of  him  the  said  H.  W.  W.  his  heirs 
and  assigns  (as  the  case  may  be)  ;  or  to  such 
person  or  persons,  and  for  such  estate  or 
estates,  uses,  ends,  intents,  and  purposes,  as 
such  issue,  or  the  sud  H.  W.  fV.  his  hefans  or 
assigns  respectively,  shall  direct  or  a^pcnnt. 
And  laistly,  &c.  (here  a  clause  enabling  ike 

^i^nbie  for  ^'"^^^^  *^  retain  their  expenses,  S^c.  and  not 
cMh  othor.      to  he  an^werdble  Jbr  each  other.') 


TntsteMto 
retain  6x- 
peDset,and 


[  180  ]        Entry  qfthe  PtiocEEDiNos  on  the  Rox^l. 


Prosentment  ^'  AkD    ALSO    at    this   COUrt   the  SSui   ho- 

of  the  death  of  i  •  i        i 

thehushand't  ^Mige   present,   that,   smce   the  last   couttt 

G.  IV.  of,  Ac.  died  seised  of  All  that  mes- 
suage, &c.  which  he  held  to  him  and  his 
heirs  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custofti  of  this 


ENTAILS.  991 

manor :  Whereupon  there  happened  to  the 
lord  for  aa  heriot,.  <me  ox^  being,  the  best  Henot. 
beast  of  which  the  said  G.  fff.  died  poaaessed, 
and  which  was  seized  by  the  beadle:  of  this 
manor  on  behalf  of  the  lord.  And  the  said 
hAnag^  fuitber  present,,  that  H^.fF..  W.  is 
the  only  son^  and  customary  heir  o^  the  said  Heir. 
G.fV. 

•  Whswtbon  proeUnnation  was  duly  made  ivocitmatioiu 
atrthe  same  court,  for  the  said  H^  W.  W.  to 
come  in  and  be  admitted  to  the  said  mesr 
SQBgei  &c*as  his  Dght;aiul  inhentance,  as  in 
v^  caK^  .18  naed  and  aocnatomed  within  the 
m^nor  aforesaid. 

MiM>s,;aaaforesaid»  camethe  said  .£r.  W4.  W»  ' 
iir.hia  pH^ri  j^r^n,  the  same  cpurt  being 
tiro;  ait^mg,.  and.  prayed:  t»  be  admitted ,  to 
tln^^aaid  mesanagp,  &c.  as  hia.right.and  inr 
heatanoe  :^    Ta  xohom  the  lord  of  the  said 
manor,  by  his  said  steward,,  g^antedi  seisin 
thereof  by  the  rod  i^To  hold  to  bim' the  said  AdmiMioBof 
H  W.  fF. ,  andi  his  heire  for  ever,  by  copy  i^;,^'  ^  - 
of  coort  roil,  at  tke  wiU  of  the  lord/  accord- 
ioei.to  theu custom  of  the  mid  maaor.;  hy  the     r  190  1 
xafiAf  xlntiea,    and:  servipes,   therefore  dua, 

u  2 
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and  of  right  accustomed.  And  he  was. ad- 
mitted tenant  thereof  in  form  aforesaid; 
gave  to  the  lord  for  his  fine  60/.  and  did  to 
the  lord  his  fealty. 

Sonwiderby  AnD      IMMEDIATELY     AFTEBWAEDS,     the 

"  ^'  ^'      said  K.  W.  W,  surrendered  into  the  hands 

of  the  lord  of  the  said  manor  by  the  rod, 
and  acceptance  of  the  swd  steward,  the  said 
messuage,  &p.  to  which  he  had  at  this  court 
been  admitted  j .  and  all  his  estate,  right, 
title,  and  interest,  of,  in,  and  to,  the  same 

To  the  uM  of    and  every  part  thereof,  To  the  me  and  be- 

"™^*''^'  hoof  of  him  the  said  H.  W.  W.  for  and  dur- 
ing the  term  of  his  natural  life ;  And  from 
and  immediately  after  the  determination   of 

with  iwMin-    that  estate.  To  the  we  and  hehoqf  of  D.  B. 

IK.*"'*^  of,  &c.  and  5.  C.  P.  of,  &c.  their  heirs  and 

assigns  for  ever.  And  theeeupon  the 
said  H.  W.  W.  being  present  in  court  in  hia 
own  proper  person,  prayed  to  be  admitted 
tenant  to  all  and  singular  the  sud  last-men- 
tioned premises,  according  to  the  form  and 

AdmiMioii  of   effect  of  the  said  surrender :  To  whom  the 
M.  W..W.      j^^  ^j.  ^j^g  ^j^  manor,  by  his  said  steward, 

granted  seisin  thereof  by  the  rod ;  To  hold 
to  him  the  said  H.  W.  W.  for  and  during 
the  term  of  his  natural  life,  with  remainder 
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over  to  the  said  D.  B.  and  S.  C.  P.  their 
heirs  and  assigns,  as  in  the  said  surrender  is 
expressed,  and  according  to  the  form  and 
effect  thereof,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  by  the 
rents,  duties,  and  services,  therefore  due  and  [  i^  ] 
of  ngfat  accustomed :  And  he  was  admitted 
tenant  thereof,  in  form  aforesaid:  and  gave 
to  the  lord  for  a  fine  60  /.  (such  fine  being  Fine. 
assessed  for  the  whole  fee;  that  is  to  say, 
as  well  for  the  remainder  over  as  for  the  par- 
ticular estate :)  But  his  fealty  was  pardoned ; 
he  having  been  aforetime  sv&om. 

And  it  was,  previously  to  the  said  sur-  Decimtionof 
render,  agreed  and  declared,  by  and  between  ^*^  «»Ued. 
the  said  H.  W.  W.,  D.  A,  and  8.  C.  P.  m 
and  by  a  certain  deed,  bearing  date,  &c.  and 
made  between  the  said  H.  W.  W.  &c.  that 
the  said  2).  JB.  and .  S.  C.  P.  and  their  heirs, 
should  take  the  estate  so  surrendered  to  them 
IN  TRUST  ONLY  and  for  the  purpose  in  the  said 
deed  expressed ;  and  that  the  said  H.  IV.  W. 
should,  so  far  as  in  him  lay,  cause  such  de- 
dantdon  of  trust  to  be  inserted  upon  the  rolls 
of  this  manor,  for  the  better  preserving  and 
evidencing  the  same:  Now  therefore,  on 
ihe  prayer  of  the  said  H.  W.  W.  and  with 

U3 
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the  consent  of  the  said  D.  B.  ancl  S.  C.  P. 
the  same  is,  by  the  favour  of  the  lord,  thus 
enrolled : 

''  Ne\^rthkle5S,  as  to  the  estate  and 
interest  of  the  said  D.  B.  and  S.  C.  P/'  &c. 
(Here  exemplify  the  declaration  of  ttusU 
verbatim*). 


« 


*  [The  loid  adnuttiDg  under  a  deed  of  settlemeDt 
has  a  right  previously  to  call  upo^  the  penon  difimiog 
to  be  admitted,  to  state  the  uses  of  such  settlement. 
If  the  entry  upon  the  roll  he  simply,  **  to  the  uses  oi 
such  iettlement/'  it  was  the  fault  of  the  steward  to 
ixeome  tit,  for  he  had  a  distinct  right  to  call  fi^r  a  ape-* 
i^ification  of  those  uses.  J*er  the  Ikuid  Chancellor^ 
in  J^ordKcnsingtimy.Mansellf  13  Ves.  240.] 


i\ 


CHAP.  V. 


QfRBMAmoEua,  Executory  Interests, 

'  and  Trusts. 

Afebson,  seised  of  an  estate  by  copy^  may  Timitation of 

rHudnden  in 

sumnder  it  to  the  use  of  as  many  person^  •  rairtMler. 

mooessvvelyy   by  way  of  i^pmainder^   as  be 

]^eB8e8 ;  so  that  the  several  .portions  pf  the 

estate  so  limitedy   esceed  not  his  own  isk 

terest  in  the  premises :  as,   if  he  have  aa 

estate  in  fee,  he  may  surrender  to  the  nse 

iiS  A.  for  life,  with  remiunder  to  JS.  and  the 

heirs  of  his  body,  with  remainder  to  C  in 

fee(c). 

Iq  speaking,  therefore,   of  .renuunders  of 
copyholds,    we    shall    confine    ourselves    to 


(e)  Cro.  EUz,  373.  Skintim.  y.  Barnes,  4  Co.  23.  a. 
JMod^Sf  mUey,  &c.  To  A.  for  life,  remainder  to  B. 
«nd  A,  die  before  grant  (sdmisiioD)^  ^nt  to  B-  /good. 
%rry  S51.  a;  jpL  go.  • 
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those  points  in  which  they  differ  from  those  of 
freehold  property. 

And)  JirsUjfj    then^    as    to    Contingent 
Remainders. 

CoDtmeent  With  respect  to  contingent  remainders  of 

andofthetime  freeholds,  it  is  a  Settled  rule  that  they  muKt 
iiiSSi?  vest  during  the  continuance  of  the  particular 
vetted.  estate,  or  eo  instanti  that  it  determine.    And 

[  198  ]  the  reasons  of  this  rule  were,  that  there  must 
have  been  a  tenant  in  existence  to  perform 
the  services  of  the  feud,  and  to  answer  to  the 
prcedpe  of  a  stranger,  and  alsot  as  the  remain- 
ders were  only  portions  of  the  same  estate, 
equally  with  the  particular  one,  and  so  formed 
together  but  one  and  the  same  estate,  no  por- 
tion could  exist  when  the  ertate  of  which  it 
was  a  portion  was  utterly  at  an  end.  But 
these  reasons,  it  is  said,  do  not  immediately 
apply  to  copyholds ;  as  the  freehold  remains 
in  the  lord  {d). 


(d)  See  3  Aik.  13.  Lovdl  t.  Lvcdlf  a  Vem,  S43. 
MiUmay  v.  Hungerfcrd.  See  1  Feamey  469.  [Ed. 
Butl.  319.]  alflo  4  Durnf.  Sf  Bast.  64.  Per  JKni- 
y<my  C.  J.  in  D09  v.  Martin^  [61  10  Va.  sSd].  It  is 
agreed,  on  aU  httods;  that  the  aduusflaon  of  the  par- 
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Yet  it  should  be  observed,  however  such 
observation  has  been  so  frequently  suffered 
to  eso^,  that  we  have  nothing  to  do  with 
the  fnehold  in  these  cases ;  but  the  subject 
of  our  inquiry  is  the  copyhold  interest.  It 
matters  not,  therefore,  in  whom  the  freehold 
is :  and  it  appears  rather  extraordinary  that 
an  estate  of  freehold  in  the  lord  should  be 
supposed  capable  of  supporting  a  copyhold 
remainder,  since  they  are  wholly  distinct  in 
their  nature. 

In  the  case  of  freeholds,  there  must  have 
beeu  a  t^iant  of  the  freehold  against  whom 
a  prwdpe  might  have  been  brought :  but  no 
prwcipe  can  be  brought  of  copyhold  lands  as 
such.  Claims  to  copyhold  interests  must 
he  8U[qported  against  strangers  by  plaint^  [  IM  ] 
and  against  the  lord  by  petition.     With  re- 


ticolar  tenant  is  that  of  the  remainder-men;  because 
ibe  particular  estate  and  the  remainders  form  but  one 
eMe.  "  For  the  feme  being  admitted  to  the  par- 
tieobr  estate,  the  remainder  depends  thereupon  and 
vests  without  other  admittance ;  for  they  make  but 
ooe  estate."  Cro.  Jac  31.  Auncelme  v.  Auncekne.  See 
4  Lion.  9.  pi.  38.  6l  111.  pi.  sa6.  Cro.  EU».  504. 
Gtfpftn  Y.  Bwnney. 


•i 
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spect  to  the  plaint,  one  would  presuibe  tbaC  ' 
the  law  would  be  analogous  to  that  ef  the 
prcecipe ;  and,  consequently,  thrt  the  ruler 
would  therefore  apply:  since  there  seems  to 
be  the  same  reason  for  an  existing  tenant  to 
the  latter  as  to  the  former*.  Though,  perhaps^ 
the  right  to  sue  by  petition,  when  the  premiies 
were  in  the  hands  of  the  lord,  may  bem|^ 
posed  to  do  away  its  necessity^ 

A  distinction,  however,  has  been  ingeni* 
oiAly  made  with  respect  to  the  destruction 
of  contingent  remainders  of  copyhold  in  the 
cases  of  the  death  or  fiorfeiture  of  the  ipar* 
ticular  tenant.  Thus,  says  the  lafe  Chirf 
Baron  Gilbert  (e),  if  an  estate  be  given  to  a 
. i — — 

*  Bromfidd  Sf  Crtrndety  C.  -B.  Trin.  45  Geo.  3.  OA 
a  cose  from  Chancery.  Man^fidd,  C.  J.  **  No  aenie 
in  the  thing  at  all;  and  the  ideai  such  as  it  i«,  is  a 
miserable  one :  for  although  in  &  copyhold  there  isiio 
tenant  to  the  praeipef  yet  we  know  there  is   to  the 

plaint. <*  The  reason/'  (of  the  distinction  as  to 

the  act  of  God,  and  that  of  the  party,)  **  is  nd  any 
pnnciple.  If  in  one  case  the  lord  supports  it,  why  not 
in  all  V'^—**  Nonsense ;  the  lord  has  not  the  copyholfl. 
The  freehold  in  the  lord,  and  the  copyholdei^s  intemt, 
are  as  distinct  as  a  legal  estate  and  a  trust.*' 

(e)  Tenures^  365,  and  see  1  Fedm«,  471-,  [Ed,  J9uii. 
330.]  and  a  Ves*  Jun.  309.  314.  333.  Habergham  ▼• 
Vincent, 
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ebpykblder  for  ^]l/^»  the  reminder  M  the 
ij^t  heu-s'  of '7.  S.  if  the  tenant  foir  liie 
£e,  livii^  /.  S.  'there  it  seems  dear  that  the 
reAiidikler  is  destroyed ;  for  it  cannot  take 
€^it  ^  by  the  limitation  it  onght '  But  then 
if  c  tenant  for  life  in  that  case  had  eommitted 
a  firfeiture,  or  made  a  surrender,  and  then, 
living  tenant  for  life,  I.  S.  had  died,  it  seems 
to  be-verj^clear  that  his  right  heir  might 
ttAe^  for  Ms  ieMate  in  remainder  ^as  not  to 
tdte  ^Bfect  after  the  determination  o^  the 
interest  of  tenant  for  life,  but  after  his 
death }  and  when  that  happened,  he  ¥6W  4b)e 
to  take. 


But  thift  'distinction  does  not  seem  to  be     [  i96  ] 

anywise  dependent    upon    the    role  that  a 

contingent   remainder  must  vest  during  the 

continuance   of  the  particular  estate,  or  eo 

instatiH  that  it  determine,  since,  in  the  latter 

case,  the  estate  of  the  heir  was  permitted  to 

commence    long   after  the  particular  estate 

was  at  an  epd.     It  could  not,  therefore,  be 

'strictly  a  remainder ,  for  it  could  not, be  a 

portion  of  an  estate   which  had  ceased  to 

exist     It   should  therefore  seem   that   the 

reason  o£  the  distinction  is  this :  as  the  lord 

^f^pted    a  surr^der  to    the  use  of  A.  for 
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life,  and  after  his  life  ended,  to  the  heir  of 
I.  S.  he  ahall  be  compelled  to  gnmt  tiie 
estate  to  the  heir  of  /.  6^.  on  the  death  of  A. 
in  consequence  of  his  own  act.  But  the 
estate  to  the  heir  of  /.  S.  was  not  to  com- 
mence till  the  death  of  A.  and,  therefore,  if 
A.  deteimine  his  own  estate  in  his  lifetime^ 
the  lord  must  enter  and  enjoy  the  lands, 
for  this  plain  reason,  because  there  is  no  one 
else  to  do  so.  A.  has  forfeited  or  abandoned 
his  claim,  and  that  of  the  heir  of  /.  S.  is  not 
commenced.  On  the  death  of  A.  however, 
the  lord  must  re-grant  to  the  heir  of  /.  S.  if 
an  heir  of  /.  iS.  be  in  existence,  (i.  e.  if  /.  & 
die  before  A.  and  leave  an  heir :)  but  if  /•  8. 
survive  A.  there  would  be  no  one  to  whom  to 
grant :  and  in  this  respect  is  the  ulterior 
estate  contingent. 

It  should  seem,  therefore,  that  as  to  a 
contingent  remainder  of  copyholds,  the  rule 
must  apply  equally  as  to  such  remainders 
[  196  ]  of  freeholds :  for,  on  the  determination  of 
the  particular  estate,  the  whole  estate  would 
be  destroyed ;  and,  consequently,  no  remain^ 
der  of  that  estate  would  exist.  But  in  case 
the  person  who  was  not  m  esse  come  into 
existence,  and  be  capable  of  taking  at  the 
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time  when  the  estate  limited  to  him  was 
designated  to  commence,  the  lord  shall  be 
compellable  to  grant  such  estate  to  him, 
agreeably  to  his  own  act :  not  indeed  as  a 
remainder :  for  a  remainder  cannot  exist 
when  the  estate  of  which  it  was  a  portion  is 
no  more  ;  for,  by  all  the  logic  in  the  world, 
if  the  whole  be  destroyed  and  gone,  there  can 
be  no  pari  or  portion  of  it  remaining. 

It  appears,  indeed,  to  be  acknowledged 
that  the  role  applies  to  copyholds  equally 
as  to  fireeholds,  with  respect  to  the  vesting 
of  the  remainder  during  the  existence  of 
the  partieular  estate  so  Jar  as  the  original 
limitation  is  concerned:  for  even  on  the 
assmnption  that  the  freehold  in  the  lord  will 
preserve  a  contingent  remainder  of  copy- 
holds so  as  to  prevent  its  destruction  by  the 
tenant  for  life,  yet  it  is  confessed  that  it  can 
not  support  it  when  the  preceding  estates  are 
expired  {f). 

As  the  particular  estate  and  remainders 


(/)  GSb.  Ten.  365.  303.    3   Vei.  Jun.  314.  333. 
Haber^um  Y.  Vincent.  \  Feamef  4.^1.  [Ed.BuiL390,] 
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AdmisnoDof  compo^  but  oue  estate,  the  admiision  of 

tbe  particular  tenant  is  the  admiflsion  of 
thdae  in  remainder  also ;  and  but  one  fine 
will  be  due  (g). 


[197] 

When  a  re- 
maipder  ihall 
commence  in 
pOMession. 


.  Jf  a  copyhold  be  granted^  to  A.  for  li% 
with  remainder  ov^er  to  J}: ;  JB/s^  estate  shall 
B/p(  (^nne.  into  possession  till' ^/s  deaths 
though  A.[s.fsUte  be  determined  ijE^  his 
life  time.  The  commencement  of  jB.'s 
estate  ia.  possession:  is»  ex^sc^Iy  designated 
by  the  grant,  $.  e.  on  the  deadi  of  A*  lot 
the  ,  interitn, .  there^re,  hetwoeii^the  deterr 
'mination  of  A^%  ^tate  and  the  death  tif  A^ 
the^  lord  may  enter, }  as  ,bq  one  jeliei  is  ^A> 
titled  (K)i    It  is^  therefore^  proper,,  iA.  litnib- 


y-i  • ' 


•  t 


>  \ 


*  ButjjFii^f  if  it  bc^^otothenrise  in.th^^case  of  a 
iurrendfr.  As,  if  a  copyholder  in  fee  surrender  to  the 
use  ofjl.'fbr  life,  aiid  iffter' liis  decease  to  B.  For  ft 
cannot  be  intended,  that  the  copyholder  '  mteiit  to 
benefit  the  lord.  (See  of  Freeholds^  2  BL  Comm, 
974*5.  Tel  f  •  as  to  the  amdogy,  as  the  remainder- 
man of  copyholds  may  enter  if  the  particular  tenant 
be  admitted.)   .. 

(h)  g  Co.  107.  a.  Margaret  Podger*B  case.  13  Mod, 
198.  If€ai,Ti  Tykr.  [And  see  2  Ma;ide  Sp  Sdwyn,  68. 
Ps#  d,  i^ttef  &  a/,  y.  CltmmU,  wniinfra,  p.  [341].  ] 
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ktg  a  remainder  of  copyholds,  to  limit  it 
txpefiAj  ^^  to  the  use  of  A.  for  and  during 
the  term  of  his  natural  life  (i),  and,  from  and 
immediatdly  after  die  determination  *  of  that 
estate,  by  death,  forfeiture,  or  otherwise  (A;), 
to  the  use  of^  &c«" 

'  We  Qome  now  to  die  inquiry  whether  an 
estste  can  be  liwted  by  a  surrender  so  as  Co 
tske^^  only  in  ,^^ro  $  and  whether  a 
fee  cm  be  limited  after  a  fee  by  such  a  sur- 
render of  copyhold  premises^ 


^^mmimmim\  ^^m,9ft\  jm 


(i>.  See  Wati.  N«.  cuiH.  to  GiU(.  Ten.  454. 

*  It  IB  lometimes  said  **  aft^r  the  forfeiture,  surrender^ 

4^c.  of  the  estate  of  A*^   But  it  should  be  remembered, 

that  the  sarreader  must  be  such  a  surrender  as  will 

ddermtMe  A^%  estate,  and  not  a  surrender  intended  as 

the  mean  of  conTeyance  to  another  person,  or  the  estate 

in  remainder  shall  not  commence.    If  i4.  surrender  hia 

csttte  to  the  use  of  a  stranger,   he  would  surrender 

it  with  a  view  to  its  continuance,  and  not  with  an  inten- 

tioii  of  dcatroying  it.    So  soon  as  the  estate  of  i4.  is 

rdiMfoAed^  so  soon  shall  the  estate  of  B,  commence ; 

butAe  lord  cannot  abridge  the  estate  of  A,^  or  deprive 

him  of  his  right  to  alien.    See  3  Freem.  118.  ca.  134. 

1  £ec2o.  Ckantrdly.  Randall. 

(i)  3  Lecinz,  94.    Strode  r,  Dennison.  Sir  T.  JtmeSf 
lig-  S.  C.  under  the  name  of  Bennisonr.  Strode. 


a04  REMAINDEItS,  &c. 

Of  a  surrender       That  a  Surrender  of  copyholds  is   to  be 

to  commence 

injtuuro.         construed   as   a   deed   at  common  law,  and 

not  as  a  will,  has  been  already  noticed  (J) : 
[  166  ]  And  that  an  estate  of  freehold  to  commence 
in  JiiturOf  could  not  \^  created  by  a  deed  at 
common  law,  or  a  fee  be  permitted  to  be 
limited  on  a  fee  by  such  species  of  convey- 
ance, is  also  sufficiently  established:  and  it 
should  seem  therefore  to  follow,  that  a  surren- 
der cannot  be  made  to  commence  in  futuro  ; 
and  that  a  fee  limited  on  a  fee  by  such  surren- 
der would  not  be  good. 

iMendtm  af-        It  has  been  repeatedly  adjudged,  that  if  a 
or^s  death.        copyholdcr  in  fee  surrender  to  the   use    of 

another,  habendum  after   the   death  of  the 
surrenderor,  it  would  be  void  (jn)n 


(/)  i<»te,  p.[99]  [108]  [110]. 

(m)  Cro.  Jac.  376.  Symptom  v.  SonM^niy  and  Cro. 
Car»  366.  Seagood  y.  Hone  4*  Ux.  And  see  Co*  Capyh. 
1.  35.  Tr.  p.  83.  &  6  Vin.  2i6.  Copyh.  (L.e.)  pi.  6. 
Godb.  365.  Ca.  364.  Simpson  $  case,  &  451.  Ga.  518. 
See  also  Comyyw'x  Dig.  383.  Copyh.  (F.  6.)  4  Leon.  8. 
Cbmpy.  Clamp,  and  6  Durnf.  4r  East^  63.  Doe  A.  Ibbai 
▼.  CcuDoling.  But  see  Clayton,  3i.  HdmorMs  caae, 
where  such  a  surrender  is  said  to  have  been  held  good 
by  the  custom  qfthe  manor,  &  q. 
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But  whether  a  fee  might  be  limited  after  FMnpoafM. 
a  fee  of  copyholds  by  surrender,  is  a  point 
on  which    we   find   less    certainty   in    our 
books. 

'  The  reasoning  of  the  late   Chief  Baron 

I  Gilbert  on   this  subject    is    ingenious    and 

forcible ;  and  by  giving  it  in  his  own  words, 
with  the  observations  of  Mr.  Feame  on  those 
of  the  learned  baron,  and  by  following  both 
up  with  some  remarks  on  the  authorities  re- 
ferred to  by  them,  will,  perhaps,  best  eilable 
us  to  develop  the  truth. 

"  If  ii  surrender,''  says  the  Chief  Baron,  Cn.  Cat.  set. 
•*  be  to  the  use  of  /•  5.  habendum  after  the  ^'^'  ^'^^^ 
death  of  the  surrenderor  for  life,  this  is  a 
void  surrender,  b^ing  but  one   entire  limi- 
tation i  but  if  the  surrender  'were  to  him     r  ^90  1 
generally,  habendum  after  the  death  of  I.  JR.  Cro.  Jae.  sro. 
fuare  if  the  habendum  be  void  or  not  ?    But  f&J^'i5K 
certain  it  is,  that  if  the  surrender  be,  haben-  \^%S^\ 

'  135-   Marchf 

dum  after  the  death  of  the  surrenderor,  ad  i^r. 

opus  S^  usum  of  his  child  then  in  ventre  sa 
ffiere,  such  surrender  is  merely  void  i  for  a 
copyholder  cannot  surrender  habendum  af- 
ter his  death,  and  so  reserve  to  himself  a 
particular  estate,  no  more  than  a  freeholder 

X 
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can  convey  so.  There  was  a  clause  in  s 
surrender  :  ^*  and  if  it  happen  that  the  child 
die  before  his  full  age,  or  day  of  marriage, 
then  I  do  surrender  the  said  lands  to  the 
use  of  my  cousin  /.  S.  his  heirs  and  assigns  :'' 
this  surrender  was  held  to  be  void  as  to  /•  iS. 
because  the  contingency  did  not  happen,  in 
die  life  of  the  surrenderor ;  and  a  man  can- 
not surrender  to  take  effect  afler  his  death ; 
it  was  not  resolved  absolutely  that  a  fee  may 
be  limited  upon  a  fee.  Vide  the  book  cited 
ilUU.R^.     in   the  martrin,    to  explain    these    matters* 

109,  138. 253,  .  ^  *^ 

This  case,  as  reported  by  Rolle  (as  it  is  said 
ia  Lea:  Oust.  120.)  is  an  authority  that  such 
future  use  is  good.  This  is  the  same  case 
as  is  reported  by  CroJce^  but  directly  con- 
trary, and  as  it  seems  not  grounded  upon  so 
good  reason  as  the  resolution  in  Croke ;  for, 
as  before  has  been  shewn,  surrenders  are  not 
construed  so  favourably  as  wills  (though 
Co.  €cf.  97.    Coke  says  they  should  be  taken  according  to 

the  intent  of  the  surrenderor)  j  neither  is 
there  the  same  reason ;  for  a  man  may  as  well 
order  a  surrender  in  his  life-time,  according 
to  the  rules  of  law,  as  he  may  any  deed  to 
pass  away  k  freehold  estate ;  so  that  the  in* 
[  900  ]  fention  of  the  party  hath  not  so  strong  an 
operation  ih  a  surrender,  as  in  a  will;  and,. 
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therefore,  that  reason  will  not  support  a  fee 
upon  a  fee  in  that  case,  as  it  doth  in  a  will, 
and  then  it  is  not  at  all  like  an  use  or  trust, 
in  which  a  fee  may  be  limited  upon  a  fee, 
because  there   the   legal   estate  was  not   by 
any  limitation   extended   farther   than   one 
entile  fee-sim]4e,  which  would  be  to  extend 
an  estate    further  than   its  original   creation 
warranted.     But  an  use  after  an  use  in  fee, 
was  but  only  to   give  an  equitable  right  to 
somebody  to  have  the  profits,  as  long  as  the 
estate  in  fee  lasted ;  which  is  highly  reason- 
able, that  a  man    that   hath   a  legal   estate 
should  dispose  of  the  profits  of  that  estate  as 
long  as  it  should   last;  for  so  long  had   he- 
a  right  to  the  profits  himself,  which  right  he 
may  transfer  to  others,  and  there  is  no  harm 
done  to  any  body:  but  to  extend  the  legal 
estate  would  be  to   keep   the   lord   of  the 
escheat  eternally  out ;  and  it  is  only  allowed 
in  a  wiU,  because  of  the  want  of  counsel  to 
advise  with  how  to  do  it     But  an  use  in  a 
surrender  is  not  like  this  use;  for  he  thtft 
hath  an  use  by  a  surrender  is  to  be  admitted 
to  the  legsi.  estate,  and  is  not  seised  to  an 
use ;  and,  therefore,  if  a  fee  might  be  limited 
opon  a  fee,  in  such  cases,  the  legal  estate 
would  be  extended  farther  than  its  original 

X2 
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cfeation  warranted, '  and  a   great  estate   be 

made  out  of  a  little  one ;  so  that  it  seems 

that  a  fee  upon  a  fee.  in  copyholds    is   not 

[  201  ]      good  (n)/*    Mr.  Feame  says  (o),  "  It  appears 

to  have  been  a  question  whether  limitations 

of  this  nature   (shifting  or  secondary  uses) 

were  good  in  surrenders  of  copyhold  estates 

Thus,  where  there  was  a  surrender,  haben^ 

dum  from  the  death  of  the  surrenderor,  to 

S^pmi  the*  use  of  his  child  then  in  ventre  sa  mere^ 

Qv.  Jac.  976    and  his  heirs  and  assigns  for  ever,  and  if  the 

child  die  before  age  or  marriage,  then  to  the 
use  of/.  S.  and  his  heirs  and  assigns,  Croke 
says,  it  was  resolved  that  the  surrender  to 
the  use  of  /.  S.  was  void,  for  that  a  man 
could  not  make  such  a  conditional  surrender 
to  operate  in  future.  On  the  other  hand,  the 
same  case,  as  reported  by  RoUe^  is  cited  in 
LtxCust  121,  Lex  Custumaria  as  an  authority' that    such 

I  Ro//.  Rep.       n      \  "■  1     1  /•  "■ 

109. 138. 353.  further  uses  are  good,  and  that  a  fee  may  be  ^ 
79i.(p)pi.8.    limited  on  a  fee  upon  a  contingency  in  copy- 
?in^'i.^*^'   hold  estates.     And  this  the  case  in  JJoife's 

Abridgment  seems  to  leave  undecided.    But 


(ft)  Gilb.  Ten.  260.  263. 

(o)  Contmg.  lUm.  41^.    [Ed.  Bud.  976.] 
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m  Giibert's  Tenures  it  is  said,  that  such  a 
resolution  seems  not  to  be  grounded  on  so 
good  reason,  as  the  contrary  resolution  in 
Croke ;  for  the  use  upon  a  surrender  of  a 
copyhold  is  not  like  an  use  or  trust  at  .com- 
mon law :  but  he  who  is  admitted  upon  a 
surrender,  is  admitted  to  the  legal  customary 
estate,  and  is  not  seised  to  an  use^  therefore 
uses  upon  surrenders  are  in  general  governed 
entirely  by  the  same  rules  as  .conveyances 
at  common  law,  in  which  such  limitations 
were  not  allowable;  and  that  upon  this 
principle  it  seems  a  fee  upon  a  fee,  in  case 
of  a  surrender  of  copyholds,  is  not  good, 
any  more  than  in  a  conveyance  at  common  [  202  ] 
law.    But  the  above  opinion  of  Gilbert  is,  I  Vide  Feamt, 

^         1       P-  *73,  and 

tbini,  excluded  by  decided  cases ;   for  the  vide  Weicoek 
validity  of  conditional  limitations  in  surren*  dted  3  Co 
ders  of  copyholds,  appears  to  have  been  ad-  ^nanvl  Com- 
mitted in  the  above   cited  case   of  Slocker  *^  ^  ^^ 

>  113. 

V.  EdwardSy  or  Edwards  v*  Hammond.    And 

the  decision   in  the    case   of   Sympson    v. 

Southemy  may  be  referred  to  the  point  of  the 

habendum  after  the  death  of  the  surrenderor 

heing  void  ;    taking  that  as  the  conditional 

future  operation^  which  was  denied  to   the 

suirenden      And  in  the  case  of  Paulter  v.  Cro.  JB/u.36i. 

ComhiUy '  Beaumondy  Justice,  conceived  the 

X3 
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limitation  of  a  fee  upon  a  fee  as  good  in 
-surrenders  of  copyholds  as  in  uses  of  lands 
upon  a  feoffinent. 

Benthf  v.  «*  So,  in  the  case  of  a  surrender  of  copy- 

1  Freem.  W,  holds,  to  the  intent  the   lord  should  admit 

CaUhH^R^  l|-  whom  the  surrenderor  intended  to  marry, 

fof'thViiune  ^^^  marriage;   until  marriage  to  the    use 

point.  And  of  himsclf  and  his  heirs,  and  after  marriage 

vide  Taylor  •  •!  "i_ 

T.  Tby/or,        to  the  use  of  himself  and  A.  in  tail ;    the 

ivhole  court  of  C.  B.  held  that  it  was  good 
enough  to  limit  a  remainder  upon  a  contingent 
fee  in  copyholds,  as  in  case  of  mortgages  of 
copyholds  a  surrender  mjuturo  is  good,  for 
the  freehold  remains  in  the  lord." 


CaMofStfy-        But  ^  ^  tjjg  ^ggg  of  Simpson  and  South- 

umh.  South-  ^ 

•KNxfexninmed.  'wood^  or  Sympson  and  Sothem^   it  is  very 

differently  reported  in  the  hooks  *.  As  it  is 
[  208  ]  reported  by  Rolle  (jp),  judgment  is  said  to 
have  been  given  for  the  party  who  claimed 
the  ulterior  fee.  But  the  report  is  very  ob- 
scure, if  not  contradictory,  in  many  places. 


•  See  Mflrrf,  177-9.     Bambridger,  fVhiUon  S^  Dx. 
(/)  1  Rott.  R§pL.  109.  137.  t53. 
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The  court  is  there  said  to  have  been  of  opi- 
nion with  Coke ;  but  Coke's  argument,  both 
in  Rolle  and  Bulsirode^  seems  incompatible 
with  such  an  opinion. 

In  Croke*s  James  (g)  the  judgment  is  said 
to  have  been  given  for  the  party  claiming  from 
the  heir  at  law ;  and  so  it  is  said  in  Godbolt(r) 
and  Bulstrode  (s). 

In  Rollers  Abridgment  (t)  it  is  first  noticed 
with  a  "  dubitatur ;''  and  afterwards,  when 
it  is  mentioned  as  adjudged,  it  is  declared 
that  the  idterior  fee  never  arose,  as  the  con- 
tingency did  not  happen  in  the  life  of  the 
surrenderor  (i^). 

In  Lea?  Custumaria  (w)  the  ulterior  limita* 
tion  is  said  to  have  been  good ;  but  the 
author  rests   himself  on   the  statement  in     [  904  ] 


(f)  p.  376- 

(r)  p.  264.   Ca.  364. 

(t)  2  BuUt.  873. 

(0  2  Roll.  Abr.  791.    Uses,  (P.)  pi.  s. 

(li)  3  koa.  Abr,  794.  pL  8. 

(to)  p.  lai.  eh.  15. 

X4 
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2  Rollers  Abridgment^  without  inserting  the 
"  dubitatur.*' 

Indeed,  he  only  translates  from  that  of 
Rolle ;  and,  with  RollCj  calls  the  ulterior  fee 
a  Remainder » 

As,  theiiefore,  it  is  only  in  Rollers  Reports 
that  the  judgment  of  the  court  is  said  to 
have  teen  given  in  favour  of  the  person 
claiming  the  ulterior  fee;  and  as  Croke, 
Godboli,  Btdstrodef  and  even  Rolle  himself 
in  another  work,  declare  that  the  judgment 
was  given  against  him ;  and  as  the  author 
.  of  Lea:  Custumaria  is  no  authority  himself, 
but  depends  only  upon  a  quotation  from 
Rolky  without  noticing  the  dubitatur  in- 
serted by  that  writer ;  this  case  of  Simpson 
and  Southern^  ought  not,  I  think,  to  be  re- 
garded as  establishing  the  doctrine  that  a  fee 
may  be  limited  on  a  fee  in  a  surrender  of 
copyholds. 

Aoctor  juMf         In  the  case  of  Stocker  v.  Edwards,  as  re- 

ported  by  Shower  (^),  a  conditional  limitation 
was  said  to  be  good  in  a  surrender. 


(«)  3  SAotv,  398. 
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But  if  the  case  of  Stacker  &  Edwards  be 
ihe  same  with  Edwards  k  Harrnnond^  as  re- 
ported in  Leoinz  (^),  which  Mr.  Feame  ap- 
pears 80  to  consider  {z\  it  is  indeed  ^*  some-  [  206  ] 
what  differently  reported"  by  the  latter 
writer. 

In  SJumer  the  smrender  was  to  the  use  of 
the  surrenderor  for  life,  and  after  to  the  use 
of  John  his  youngest  son,  and  the  heirs  qf 
his  body,  if  he  attained  to  the  age  of  eigh- 
teen years ;  and  if  he  died  before  he  attained 
to  that  age  without  issue  male  then  to  his 
right'  heirs :  whereas  in  Levinz,  the  limita- 
tion was  to  the  use  of  the  surrenderor  for  life, 
and  afterwards  to  the  use  of  his  eldest  son 
and  his  heirs^  if  he  lived  to  the  age  of 
twenty-one  years :  provided,  and  upon  con- 
dition, that  if  he  died  before  twenty-one,  that 
Aen  it  should  remain  to  the  surrenderor  and 
his  heirs. 

But  what  puts  an  end  to  the  application 


(ji)  sLevinXf  13«. 


(jO  sLevtnXf  13«. 

(i)  Canting,  Rem.  37a,  in  margin.  [Ed.BuU.  244.] 
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of  the  case  in  LevinZf  is,  that  in  that  case 
the  surrender  was  to  the  tcse  qfa  will\  though 
that  important  circumstance  is  omitted  in  the 
translation  qf  Levinz :  the  words,  in  the 
French  of  Levinz,  are,  that  the  copyholder 
surrendered  '*  a  son  volunt,  8^  devise  al  use 
luy  mesme  pur  vie,  et  apres  al  use  son  eigne 
Fitz  <§•  ses  HeyreSj  s*il  vivra  al  age  de  m 
wms  i  provided,  &c/'  as  above. 


WekockU 
Hamnondp 
BriankCam' 
Ben,  Ttylor  & 

£  206  ] 


The  case  of  Welcock  &  Hammond,  cited 
by  Lord  Coke  (a),  was  also  on  a  surrender  to 
will ;  as  was  the  case  of  Brian  v.  Cawsen,  in 
Leonard  (b),  and  also  that  of  Taylor  k 
Taylor,  in  Atkins  (c). 


Paulterh 
ComhiU. 


In  the  case  of  Paulter  v.  ComhiU  (d),  in- 
deed, Beaumond,  Justice,  "  conceived  a  fee 
limited  upon  a  fee  by  a  surrender  to  be  good 
enough  :  for,''  said  he,  ^'  it  shall  be  as  an  use 
limited  upon  a  feoffinent ;  and  these  uses 
shall  rise  out  of  the  first  surrender." 


(a)  3  Co,  20.  b. 
(J)  3  Leon.  115. 

(c)  1  Atk,  386. 

(d)  Cro.Elix.36l. 
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But  as  to  the  point  whether  a  fee  might 
be  so  limited  on  a  fee,  it  is  observable  that  we 
are  informed  by  the  reporter,  that  "  the  court 
spake  not  much  thereto,  but  willed  to  have  it 
specially  found." 

That  of  Bently  v,  Dehmor,  in  i  Freeman  Bentfy  & 
(e\  indeed,  so  far  as  it  goes,  countenances  the  ^' 

doctrine  that  a  fee  may  be  limited  on  a  fee 
by  surrender.  But  that  case  is  very  loosely 
given.  And  it  is  there  said,  that  a  surrender 
injuturo  is  good;  and  the  mischief  [here 
seems  an  omission  in  the  report]  for  the  free- 
hold remains  in  the  lord.'*  Now  the  validity 
of  a  surrender  to  commence  in  futuro  has 
already  been  remarked  on. 

[  207  ] 

The  passage  referred  to  in  Calthorpe  sup-  Caithorpe. 
ports  the  position  :  his  words  are  (^)  these  : 
"  If  a  copyhold  be  surrendered  to  the  use 
of  7.  S.  and  his  heirs,  until  he  shall  marry 
A.  G.  and  after  the  said  marriage  then  to 
the  use  of  them  two  in  tail  special,  if  after 
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they  do  many,  then  is  the  surrender  to  them 
in  tail,  and  till  then  to  him  in  fee." 

Upon  the  whole,  therefore,  we  find  that 
the  case  of  Simpson  and  Southern  militates 
against,  rather  than  supports,  the  doctrine, 
that  a  fee  may  be  limited  on  a  fee  of  copy- 
holds by  surrender  : — that  the  passage  ia 
Lex  Custumaria  cannot  be  a  better  authority 
than  the  book  it  rests  upon ;  and,  in  truth, 
that  the  extract  it  gives  is  not  faithfully 
given ;  it  being  delivered  absolutely,  when 
it  was  originally  accompanied  with  a  duhi- 
tatur : — that  the  case  of  Stocker  and  Ed- 
tvards  in  Shower  is  shaken  by  the  report  of 
what  Mr.  Feame  himself  regarded  as  the 
same  case  in  Levinz ;  and  that  the  case  in 
Levinz  was  on  a  surrender  to  the  use  of  a 
will : — that  those  of  JVelcock  and  Hammond^ 
Brien  and  Cawsen^  and  Taylor  and  Taylor^ 
were  on  surrenders  to  will  also : — that  in  the 
case  of  Paulter  and  Comhill,  the  opinion  of 
Beaumond  was  not  acceded  to  by  the  court ; 
but  was  in  itself  founded  upon  a  principle, 
which,  it  is  presumed,  has  been  already  dis- 
proved; namely,  that  the  limitation  should 
{  908  ]  he  considered  as  an  use  limited  on  a  feoff- 
ment : — that  the  case  of  Bently  and  Delamor 
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18  sa  very  loosely  given,  and   so  filled  with 
absurdity,  that  if  it  asserts  that  a  surrender 
to  commence  in  futuro   is   good,    it  might 
ea»ly  admit  the  other  position ;  that  if  it  is 
enoneous   in  one   instance,  it  has  no  great 
claim  to   authority  in  the  other : — that  the 
doctrine,  therefore,  rests  on  the  solitary  pas- 
gage  in  Calthorpe  : — and  that  it  is  apparently 
inconsistent  with  principles  which  are  indis- 
putably sound :  we  shall  not,  therefore,  per- 
haps, be  justified  in  pronouncing,  that  a  'fee 
may  be  limited  on  a  fee  by  a  surrender  of 
copyholds,    even    though  such   doctrine   be 
adyanced  by  Mr,  Feame. 

That  a  fee  cannot  be  limited  on  a  fee  by 
a  common-law  conveyance  is  not  necessary 
to  be  proved:  it  is  acknowledged.  And 
surely  if  a  surrender  of  copyhold  lands  is  to 
be  construed  as  a  common-law  conveyance, 
it  must  follow,  as  an  inevitable  consequence, 
that  a  fee  cannot  be  limited  on  a  fee  by  a 
surrender :  for  if  a  fee  can  be  limited  on  a 
fee  by  a  surrender,  then  a '  surrender  cannot 
be  construed  as  a  conveyance  at  common 
law. 

And,  on  the  same  principle^  if  an  estate 
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for  life»  or  of  inheritance,  cannot  be  created 
to  commence  in  Juturo  by  a  common-law 
conveyance,  and  a  surrender  of  copyholda 
ought  to  be  construed  as  such  conveyance 
at  common  law  ought  to  be  construed,  then 
[  209  ]  an  estate  for  life  or  of  inheritance  cannot  be 
created  to  commence  in  Juturo  by  a  surrender 
of  copyholds.  If  we  acknowledge  the  premises 
we  must  not  deny  the  conclusion. 

The  protraction  of  the  legal  fee  so  ingeni- 
ously and  forcibly  urged  by  Baron  Gilbert,  is 
a    strong   additional    argument    against    the 
doctrine.     And,    although    the   freehold    of 
lands  held  by  copy    remains    in   the    lord, 
yet,  as  the  copyholder  is  to  assert  his  right 
against  strangers  by  plaint  in  the  nature  of 
the  several  writs  at  common  law  in  real  ac- 
tions, and   as  at   common   law  with  respect 
to  freeholds,  there  must  have  been  a  tenant 
against  whom  the  person  having  right  might 
sue  his  pradpe,  so  there  must,  with  respect 
to  copyholds,   be  a  tenant  against  whom  to 
prosecute  his  plaint  (g).    Hence  too  does  it 
seem  inevitably  to  follow,  that,  by  a  surren- 


tmmmm^mmmmmmmmmm 


(g)  See  arttCf  p.  193-4. 
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der  of  copyholds,  an  estate  for  life  or  of  in- 
heritance cannot  possibly  be  so  created  to 
commence  in  futura. 

Add  to  all  this  that  the  inconvenience 
which  may  arise  to  individuals  by  a  strict 
idberence  to  the  rales  and  principles  of  the 
common  law  in  these  cases  (though  the  ad- 
herence to  general  rules  and  principles  abun- 
dantlj  compensates  for  individual  inconve- 
nience,) yet  such  inconvenience  mdy  be  easily 
avoided  by  surrendering  to  the  use  of  a  will  l^^^  1 
in  the  one  case,  and  by  limiting  expressly 
the  requisite  particular  estate  to  the  surren- 
deror in  the  other* 

If,  indeed,  a  surrender  be  made  to  the  use  An  ex^cutorjr 
of  a  will,  an  executory  or  future  interest  may  be  cnaJd^^v 

Ml  • 

be  created  in  copyholds  {k)  equally  as  in  free. 
The  question  would  then  be  on  the  construc- 
tion of  a  will  and  not  on  the  construction  of 
a  surrender. 


Our  next  inquiry  is  into  the  modes  of  trans-  OftitMBfening 

or  barring  a 

^ contingent 

or  executory 

(«)  See  the  cases  of  Edwards  Sp  Hammond,  Welcock  i*'®"*^- 

if  Hammond,  Brian  Sf  Can^sen,  and  Tayhr  4*  Taylor, 

before  cited,  p,  204-5. 


1 


320 


-^  of  rested 
ranaindm. 


[211] 
Estoppel. 
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ferring  or  barring  a  remainder  or  executory 
interest  in  copyhold  premises. 

And  as  to  the  transfer  of  vested  remainders, 
we  have  already  seen  that  the  remainder- 
man, being  in  the  seisin,  may  surrender  his 
remainder  into  the  hands  of  the  lord  to  the 
use  of  another,  equally  as  if  it  were  an  estate 
in  possession  (0* 

But  a  person  having  only  a  contingent 
remainder  or  an  executory  interest,  is  not 
in  the  seisin  ;  and,  consequently,  has  nothing 
which  can  be  the  subject  of  »  surrender. 
And  as  it  seems  now  to  be  settled  that 
a  surrender  cannot  operate  by  estoppel  (k), 
it  follows  that  a  surrender  cannot,  at  law, 
be  a  bar  to  such  contingent  or  executory 
interest. 


But  as  a  consequence  of  this  very  circum- 


(t)  Ante,  ch*  3.  Of  Surrenders,  p.  58. 

(k)  See  2  Bro.  Ch.  Ca.  *d86.  Camptan  Sf  Qdlinsm, 
1  Ves.  330.  Tatfior  v.  Philips.  3  Durnf.  Sf  East,  365. 
QaodMe  v.  Morse,  6  Durnf.  Sf  East,  63.  Doe  d.  Ibboi 
y.  Cowling.  [See  also  11  East,  185.  Doe  d.  BlaeksM  ei 
«/•  ▼.  Tomkins*} 
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ttance  (i.  e.  their  not  being  in  the  sdsin  or 
tenancy^)  such  contingent  or  executory  in- 
terest may,    it  should  seem,    from  the  very 
nature  of  the  thing,  be  transferred  or  barred 
by    other    modes    of  conveyance,    in  cases 
where  the  interest  would    be   transmissible 
or  barrable  had   the   estate   been  freehold. 
For  the  person  entitled  to  the  contingent  or 
executory  interest  would  not  become  tenant 
to  the  lard  till  it  actually  fell  into  possession* 
Whatever  is  descendible  is  said   to  be   the 
subject  of  devise  (I) :  now  if  such  a  contin- 
gent or  executory  interest  in  copyholds  be 
descendible,    and  yet  not  the  subject  of  a 
surrender,  it    surely   would  follow  that  it 
might  be  devised  without  a  surrender;  for 
otherwise  a  copyhold  interest  would  be  ren- 
dered inalienable  in  cases  where  a   freehold 
interest  of  the  same  nature  might  be  trans- 
ferred ;    though  no   prejudice  could  accrue 
to  others  by  reason  of  the  alienation.     An 
equity  in   copyholds    is    certainly    devisable 
without  the  intervention  of  a  surrender  (m) ;     [  ^^2  ] 
becaoae  the  tenancy  is  not  aflfected  by  such 
devue:  and   as   such  equity  could  not  be 

(I)  See  Dougl.  717.   and  the  case  of  Jones  et  al, 
T.  Hoe,  Lessee  of  Perry.    3  Durnf.  Sc  East,  88. 
(m)  See  ante,  ch.  3.  Of  a  Suirendery  p.  [60].  [124]. 
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ftantendered,  it  could  not  be  devised  at  all 
if  it  could  not  be  devised  mthout  a  surrender. 
An  executory  interest,  therefore,  of  copy- 
holds, not  being  the  subyect  of  a  surrender, 
may  sUrely  be  devised,  if  such  executory  in- 
terest would  have  been  devisable  had  it  been 
of  freehold  property  (n). 


ReleaM,  con- 
tract, &c. 


Of  m  trust  of 
copjholds. 


Again ;  it  should  seem  that  such  interest 
may  be  extinguished  by  release  ;  or  bound  in 
equity  by  a  contract  or  agreement  for  a  valu- 
able consideration  (o). 

Copyholds  are  equally  subject  to  trusts  (p) 
as  freeholds,  but  they  are  not  within  the 
itatute  of  uses  {q).     The  person  having  the 


(it)  Sae  1  Hw.  Bkteka,  341.  in  Cmitfton  ▼.  CbBm- 
mm$  where  it  19  Siid"****  The  OMKles  of  conveying  hp^^ 
hold  and  copjhohl  eatatei  are  di&rent,  but  there  is 
surely  a  feir  argument  from  analogy,  that  a  copyhold 
estate  transmissible  u^der  the  same  circumstances  as  a 
freehold,  should  be  governed  by  the  same  rules.'' 
And  see  5  Dwnf.  8f  Etutp  111,  towaids  llie  boMem  of 
the  page. 

(0)  See  Fearne'i  Executory  Devises,  58,  &c.  52  a,  kc, 

{jf)  See  AUeyrCs  Rep.  ^4.  The  I^in^  v.  HoU^nd. 
a  F(W.  6^1.    Hinton.  v.  liinton.    a  Fr«pm.  123.  C^.  >38. 

(g)  Cro,  Car.  44.     2  Fiw.  257. 
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kgal  estate  is  tenant  to  the  lord* :  die  trust, 
therefore,  may  be  created,  modelled,  trans- 
ferred, or  destroyed,  without  his  concur- 
lencef* 

If  a  copyholder  enter  into  an  agreement  [  213  ] 
for  sale ;{;  of  his  copyhold,  he  shall  be  consi- 
dered as  a  trustee  for  the  purchaser ;  and 
ahall  be  compelled,  if  living,  or  his  heir  if 
he  die,  to  surrender  according  to  the  con- 
tract (r). 

And  as  the  custom  of  the  manor  can  at- 
tach only  on  the  legal  estate,  a  limitation 
may  sometimes  be  made  of  the  trust,  which 
perhaps  the  custom  would  not  allow  of  the 
legal  interest;   thus   we  have  seen  that  an 


•[W.f«^.p.[270][293].] 

t  [As  to  the  detennination  of  a  trust  by  the  death 
rither  of  the  trustee  or  the  cestuy  que  ttiut  without 
J>tt»,  xid.  wfroj  p.  [316].  ] 

t  80  if  he  agree  to  mortgage,  and  receives  the  mo- 
Wfi  he  ihaU  be  a  trustee  for  the  mortgagee,  1  Com*  m 
Gbnic.  170.  Martin  y.  Seamore.  And  see  Cos.  T. 
Finch.  273.  Patteson  y.  Thompson  &  d.  and  Und.  331. 
£k»  v.  Sparrmo  &  a/. 

<r)  3  Va.  631.     HifUam  y,  Hintofif  anU  [145]. 

Y  2 
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esUte  tail  may  be  created  in  equity,  Vfherer 
it  might  not,  perhaps,  be  permitted  at  law  (s). 

Declaration  If  a  trust  be  thus  expressly  declared,  it  is 

ot  trust.          prudent  to  have  the   declaration  enrolled  in 

the  books  of  the  manor,  that  it  may  be  pre- 
served ;  and  in  order  to  avoid  fraud*.  The 
lord  too,  by  consenting  to  the  trust,  would 
be  bound  by  it,  and  not  be  permitted  to 
claim  against  such  his  own  act  (/).  In  some 
instances  a  separate  deed  will  be  necessary 
to  declare  such  trusts ;  as  in  the  case  of  a 
charity ;  when  the  declaration  should  be  by 


(i)  See  anfe,  ch.  4.  Of  Entails,  p.  [159].  «  The 
lofd  b  not  bound  to  admit  a  tenant  according  to  the 
express  terms  of  the  trust,  where  contrary  to  the  form 
of  a  legal  conveyance."  Per  Lord  Hardwicke.  3  Atk. 
76-7.  in  Car  v.  EUUon, 

*  [For  the  form.  Sec  of  such  enrolment,  vid.  supr. 
p.  [191].  The  court  rolls  are  the  title  deeds  of  copy* 
holdji ;  and  a  purchaser  is  affected  with  notice  of  the 
contents  of  the  court  rolls  as  far  back  as  a  search  is 
necessary  for  the  security  of  the  title.  Per  the  Vice 
Chancellor,  in  Pearce  v.  Nexdyn,    3  Madd.  186.] 

(t)  See  1  Just  Blacht.  Rep,  167.  [Both  in  cases  of 
purchase  and  surrrender  to  the  use  of  a  will,  the. lord 
does,  by  permitting  the  surrender  to  be  entered  upon 
the  rolls,  partake  of  the  trust.  Per  the  Lorp  Chak- 
CELLOR,  in  WUltams  v.  Lord  Lonsdale,  3  Ves.  753]. 
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<deed  enrolled  in  Chancery,  pursuant  to  the 
-statute  (u).  But  it  is  better,  if  circumstances 
mil  permit,  to  have  the  trusts  declared  in 
the  surrender,  and  so  entered  on  the  court 
rolls*. 

[214] 

fiat  a  trust  is  frequently  implied,  or  raised  ^™Pij?*^ 
in  equity,    when  no  express  declaration  is  500.  Trust, 
made :  as  where  a  copyhold  is  granted  to  FimhLfm  Eg, 
A^  B.^  and  C,   and  the  whole  t  considenir  ^b/g;  ,%.**'• 
tion  money  be  paid  by  A.^  B»  and  C  shall 

(u)  9  Creo,  2.  c.  36.  8.  1 .  Attorneif  General  v.  Lord 
WejfVMuih  k  d.  Lincoln's  Inn  HaU,  HiL  16  Geo,  ^. 
1743.  [A  conveyance  of  copyhold  lands  to  charitable 
vses  in  the  lifetime  of  the  party^  is  within  the  stat. 
Q  Gto>  9.  c  369  and  must  therefore  be  made  witli  the 
fbixnaitdes  required  by  that  act.  And  the  court  will 
not,  even  after  a  long  and  undisturbed  enjoyment,  pre- 
mme  a  bargain  and  sale,  and  enrolment  of  the  same  in 
Chancery.  sBamcto.  ^  Aid.  149.  Doe  d.  Hanson  v. 
Waterion.    See  also  tnfr.voh  ii.  p.  [192].] 

*  DgwdsoM  y.  DmtsdmeU.  June  15.  27,  Car,  2. 
(1  Cat.  in  Chanc.  s6i).  TTie  bill  was  to  have  certain 
sonendeiB  made,  but  not  ingrossed,  to  be  made  and 
ingroased.  The  plaintiff  and  defendant  were  brothers, 
and  in  this  case  agreed  by  the  Lord  Keeper,  that  the 
lather  being  lord  of  the  manor,  could  not  declare  the 
trusts  of  copyholds  granted  to  his  sons,  though  he  took 
the  profits  always  by  their  consent :  eadem  die^  decreed 
Holford  and . 


t  Sec  Crop  v.  Norton,  2  Atk,  74. 
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be  r^arded  as  trustees  for  A.  (w)  though 
the  presumption  of  their  being  so,  may,  in^ 
deed,  like  all  other  presumptions,  be  rebutted^ 
eyen  by  parol  evidence  Qvy, 


But  if  the  cestuy  qtce  vie  or  persons  having 
the  legal  estate  be  the  child*  or  childr€7i  t 
of  the  person  paying  the  consideration  mo- 
ney,    the  presumption   will  be  changed   in 
'  favour  of  such  child  or  children  for  whom 

the  parent  was  morally  obligated  to  provide, 
and  the  purchase  shall  be  considered  as  an 


(»)  CaB€  of  Dyer  y.  Dyer,  in  Scacc.  Nov.  1788, 
post,  p.  [a  16]. 

(x)  Cue  of  Goodright  d.  Lengfidd  ▼.  Hodges,  in 
J5.  R.  on  a  special  Terdict,  poH.  p.  [flfl7j.  And  see 
1^4^^.385*  Taylor  Y.  Taylor.  [Custom  for  a  nominee 
of  a  copyhold  in  reversion  to  take  beneficially,  unless  a 
trust  is  mentioned  on  the  rolls  of  the  manor,  held  to  be 
reasonable,  inasmuch  as  it  tends  to  prevent  disputes  as  to 
secret  trusts.  3  Madd.  237.    Edwards  v.  FideL] 

•  Son.  See  Cas.  T.  Finch,  338,  Lord  Grey  r. 
Lady  Grey  &  «/.  Son  already  Jvtty  advanced,  cen- 
tered as  a  stranger,  as  the  moral  obligation  ceased  on 
being  satisfied  or  complied  with.    Finch,  341 . 

t  Grandchildren,  see  ante  [136]  and  a  Fonil.  on 
Eq.  122-3,  and  Saund.  Uses,  242-3.  Comyns^s  Digest^ 
247.  Chanc.  (4  W.  4.)  2  Cases  in  Chanc.  a6.  £Armn4 
V.  Dancer. 
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adTanoement  or  provision  for  th^m  (jf)  :  but 
Aich  obligation,  though  it  shall  extend  to 
a  wife  *,  cannot  extend  to  a  nephew  or 
iuece(«). 


(y)  Djfer  ▼.  Dyer. — And  Mr.  Tearne  was  of  opinion 
ihaC  sach  presumption  would  extend  to  natural  chil- 
idiea.  F^fthum^  Worhs^  327.  Sed  qtutrCy  «nd  ru/. 
Mi^  p.  [138].  [Under  a  grant  by  copy  pf  court  ro)l 
ni  a  reveraionary  estate  to  A*  (who  had  before  a  lifb 
interest  in  the  premises,)  habendum^ — to  himjbr  the 
tivci  of  B,  Sf  C,  his  grandsonsi  and  for  and  during  the 
lyk  i>f  either  vf^em  longest  living  iuccessivelt/,  according 
lo  the  cnttoaiy  Sec.  immediateUf  after  ihe  death,  &e.  or 
sooner  determination  of  the  estate  of  the  said  A.  and  re- 
ferring a  heriot  and  6s.  rent;  held  that  A.  only  took 
the  leg/d  catafe  in  retenion,  and  Mt  the  oeOu^  ip$e 
wSf  (here  being  no  custom  to  enaUe  them  to  tak^ ; 
altheagh  they  were  expressly  stated  in  the  copy  to  be 
admitted  termnts  in  reversioA.  Bight  d.  Dean  and 
Chapter  qf  Weils  v.  Bawden.    3  Eoit^  a6o.] 

*  See  9  Firm.  lao.  Bmck  i.  Andreme.  j^rae.  in 
Chanc*  1.  S.  C  and  aee  idso  StqipUmeut  to  Co*  Copyh, 
s.  10.  Jr.  175.  To  wife  and  a  stranger  smocesmi^^ 
Advanoenent  for  wife,  but  the  sdnmger  shall  be  only  a 
trustee.  Bade  and  Andrevssy  and  Kingdom  v^  Bridges. 
fl  Fenu  67.  Benger  v.  Dmo,  1  P.  Wms.  780.  And 
Me  i  IVvem.  33. 

(i)  G^odrighi  d.  LoMgfidd  y.  Hodges^  post.  p.  [237]. 
Adf— oruniit  good  against  cradilors.  Kingdom  ▼. 
Bridges,  and  pod.  [324].  and  Back  v.  Andlreios^    An  ad* 

Y4 
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[216] 


And  as  the  doctrine  relative  to  trusts  of  this 
kind,  appears  settled  on  very  rational  grounds, 
by  the  cases  of  Dyer  &  Dyer^  and  Good^ 
right  d,  Langjield  v.  Hodges^  (in  which  the 
former  cases  were  fully  considered,)  and  as 
they  are  not  yet  extant  in  print,  they  will  be 
given  at  large  at  the  end  of  this  chapter. 


Equity  of 
demptioD. 
See  vol.  3.  p. 
[6a]. 


If  a  copyhold  be  surrendered  on  condi- 
tion, by  way  of  mortgage,  and  the  condition 
be  broken,  yet  the  equity  of  redemption 
shall  follow  the  descent  of  the  legal  estate  : 
thus  if  the  copyhold  were  in  borough  Eng- 
lish,   the  equity  would   go  to  the  youngest 


Comynit 
Dig.  24r. 
CmncerTi 

(4  W.  4.) 
a  Cat.  m 

Chanc,  26. 

Dancer, 


▼ancement,  tf  intended  at  the  tme^  and  no  alteration 
can  be  made  afterwards,  a  Freem.  33-4.  Woodman  ▼• 
MorrdL  And  see  2  Atk.  74.  Crop  ▼•  Norton*  Father 
sold — yet  an  advancement.  That  it  was  not  an  advance- 
ment must  be  proved  by  the  odier  side,  a  Freem.  353. 
Shales  y.  Shales.  [A  father  having  purchased  in  the 
names  of  his  sons  a  copyhold  estate,  which  he  afterwards 
demised  hyUceoae  obtained  subsequently  to  the  purchase^ 
the  sons  take  the  estate  successively  as  an  advancement. 
To  repel  the*  presumption  of  advancement>  evidence  of 
the  father's  intention  must  be  contemporaneous  with  the 
purchase.  1  Swanst.  13.  Murless  4*  Ux.  y.  FrankUn. 
The  presumption  arising  from  the  circumstances  of  the 
purchase  of  one  estate  camiot  be  qualified  by  transac* 
tions  relative  to  other  estates.  lUd,  19.] 
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MB :  or  if  it  were  in  gavelkibdy  to  all  the 
was  equally  (a). 

And  it  is  the  same  as  to  resulting  trusts :  RMolting 

truft. 

as  m  the  case  of  an  imdisposed  residue ;  the 
portion  undisposed  of  shall  result  as  in  free- 
holds (b). 

So  the  trust  of  an  estate  pour  autre  vie  of  Estate  pour 
copyholds,   shall  go  to  the  executors  or  ad- 
ministrators, as  if  it  had  been  of  the  freehold 
estate  (c). 

But  a  distinction  has  been  made  with  re- 
spect to  trusts  executed  and  executory ;  for 
in  the  execution  of  the  latter,  the  court  will 
be  guided  by  the  rules  of  the  common  law : 
as  in  the  case  of  an  executory  trust  for  the 
heirs  of  the  body  of  a  person  in  gavelkind 
lands,  the  court  will  decree  an  estate  to  the 


(a)  2  Ves.  304.  Fawcett  v.  Lc/tathery  and  aniCy  p.  [1  ao]. 

(6)  See  anUy  p.  [95].  Of  Surrenders,  and  see  00001- 
right  d«  Langjidd  v.  Hodges^  post.  p.  [227]. 

(c)  a  Vem.  264.  Rundk  y.  Rundle,  and  the  case  of 
Goodrigkt  d.  Langfidd  y.  Hodges^  post.  And  shall 
pass  as  pertmtd  estate  by  a  will,  and  not  under  the  word 
^  «j|DjyAoW»,''(6  r(».633.  Watkins  Y.Lea.)  for  the  testa- 
tor  has  only  the  equity. 
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eldest  son  and  the  heirs  of  his  body,  with 
[  216  ]  remainder  to  the  second  son  and  the  heirs 
of  his  body,  &c.  and  not  according  to  the 
custom  of  gavelkind  {d).  And  so  also  in  the 
case  of  borough  English  lands  ;  the  heir  at 
common  law  shall  take  the  benefit  of  the 
executory  trust  (^). 

If  a  trust  be  created  of  a  copyhold,  and 
the  trustee  die  without  heir,  so  that  the  lands 
escheat,  the  lord  shall  not  be  subject  to  the 
trust,  but  shall  have  the  lands  discharged 
of  it  (/). 


(rf)  Sec  I  Atk.  607.    Roberts  v.  Dixtoell. 

(e)  Starke^  v.  Starkey^  in  Scacc.  cited  7  Bae,  Air. 
Uses  and  Tnuts,  (H)  p.  179-80.  Gtvi2Km'f  ed.  But 
note,  in  the  cases  of  Roberts  v.  DisptcU,  and  Starkejf 
V.  Starhey^  the  heirs  took  by  purchase:  the  parent  did 
Bot  take  at  all  in  the  latter,  and  in  the  former  onlj  an 
equitable  estate.     See  my  Descents^  823.  N. 

(/)  See  1  Stra.  454.  1  Just,  Blaekst.  Rqs  166-7. 
Burgess  v.  Wheate,  and  3  Atk.  77.  [And  under  a  de- 
vise of  a  copyhold  to  A,  and  his  heirs,  in  trust  for  B.  and 
his  heirs ;  upon  the  death  of  jB.  without  hein,  it  laa 
been  h^ld^  that  the  heir  of  the  trustee  has  no  equity  to 
compel  the  lord  to  admit  him.  3  Ves.  75a.  IViUiam 
V.  Ld,  Lofisdale.] 
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Case  of  DYER  t;.  DY£R»  in  Scacc. 

In  i737>  certain  copyhold  premises,  hoi-  Seei P. Wm. 
den  of  the  manor  of    Heyteshury,  in  the  in'j^] ^Before 
comity  of  Wilts,  were  granted  by  the  lord  i?!f  ^^!L 
according  to  the  custom  of   that  manor,  to  Baron  Hotkam 
Symon  Dyer^    (the  plaintiff's  father,)  and  Tkompmmy 
Mary  his  wife,  and  the  defendant  William  and  37/1788. 
(his  other  son),    to  take  in   succession    for 
their  lives,  and  to  the  longest  liver  of  them. 
The  purchase  money  was  paid  by  Symon  Dyer 
the  father;    he  survived  his  wife,  and  lived 
until  1785,    and  then  died,  having  made  his      [  217  ] 
will,  and  thereby  devised  all  his  interest  in 
the  copyhold  premises  (among  others)  to  the 
flsmtiS,  his  youngest  son. 

The  present  bill  stated  these  circumstances, 
and  insisted  that  the  whole  purchase  money 
being  paid  by  the  father,  although  by  the 
form  of  the  grant  the  wife  and  the  defendant 
had  the  legal  interest  in  the  premises  for  their 
lives,  in  succession,  yet  in  a  court  of  equity, 
these  were  but  trustees  fw  the  fath^ :  and  the 
bill,  therefore,  prayed  that  the  plaintiff,  as 
devisee  of  the  father,  might  be  quieted  in  the 
possession  of  the  premises  during  the  life  of 
the  defendant. 
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The  defendant  insisted  that  the  insertion 
of  his  name  in  the  grant  operated  as  an  ad- 
vancement to  him  from  his  father  to  the 
extent  of  the  legal  interest  thereby  given 
him.  And  this  was  the  whole  question  in 
the  case. 

The  Lord  Chief  Barotij  aflter  directing  the 
cause  to  stand  over  for  a  few  days,  delivered 
the  judgment  of  the  court  as  follows. 


"  The  question  between  the  parties  in 
this  cause  is,  whether  the  defendant  is  to  be 
considered  as  a  trustee  for  his  father  in  re- 
spect of  his  succession  to  the  legal  inte- 
rest of  the  copyhold  premises  in  question? 
And  whether  the  plaintiff,  as  representative 
of  the  father,  is  now  entitled  to  the  benefit 
of  that  trust.  I  intimated  my  opinion  of 
[  218  ]  the  question  on  the  hearing  of  the  cause ; 
and  I  then,  indeed,  entertained  very  little 
doubt  upon  the  rule  of  a  court  of  equity, 
as  applied  to  this  subject;  but  as  so  many 
cases  have  been  cited,  some  of  which  are 
not  in  print,  we  thought  it  convenient  to 
take  an  opportunity  of  lookmg  more  fully 
into  them  in  order  that  the  ground  of  our 
decision  may  be  put  in  as  clear  a  light  as 


y 
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possible;    especially  in   a   case  in  which  so 
great  a  difierence  of  opinion  seems  to  have 
prevailed  at  the  bar.      And  I  have  met  with 
a  case  in  addition  to  those  cited,  which  is 
that  of  Rumbold  v.  Rumbold,  on  20th  Aprik  J^^hM  t. 
1761.      The  clear   result  of  all   the  cases, 
without  a  single  exception,  is,  that  the  trust 
of  a   legal  estate,  whether    freehold,    copy- 
hold, or  leasehold ;    whether  taken  in   the 
names  of   the  purchaser  and  others  jointly, 
or  in   the  names  of  others  without  that  of 
the  purchaser;  whether  in  one  name  or  se- 
veral -,  whether  jointly  or  successivi^  results 
to  the  man  who  advances  the  purchase  mo- 
ney.     This  is  a  general  position  supported 
by  all  the   cases ;    and  there  is  nothing  to 
contradict  it ;  and  it  goes  on  a  strict  analogy 
to  the  rule  of  the  common  law,  that  where 
a   feoffinent   is  made,   without  a  considera- 
tion, the  use  results  to  the  feoffor.     It  is  the 
established  doctrine   of  a  court  of  equity, 
that  this  resulting  trust  may  be  rebutted  by 
circumstances  in  evidence.      The  cases  go 
one  step  &rther,  and  prove  that  the  circum- 
stance of  one  or  more  of  the  nominees  being 
a  child  or  children  of  the  purchaser,  is  to 
operate   by   rebutting'  the    resulting  trust; 
and  it  has  been  determined  in  so  many  cases»     [  ^0  ] 
that  the  nominee,  being  a  child,  it  shall  have 


0 
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such  operation  as  a  circumstance  ofevidencef 
that  we  should  be  disturbing  land-marks  if 
we  suffered  either  of  those  propositions  to  be 
called  in  question,  namely,  that  such  circum- 
stance shall  rebut  the  resulting  trust,   and 
that  it  shall  do  so  as  a  circumstance  of  evidence* 
I  think  it  would  have  been  a  more  simple  doc- 
trine, if  the  children  had  been  considered  as 
purchasers  for  a  valuable  consideration.    Natu- 
ral love  and  affection  raised  an  use  at  common 
law  :  surely  then  it  will  rebut  a  trust  resulting 
to  the  father.     This  way  of  considering  it 
would  have  shut  out  all  the  circumstances  of 
evidence  which  have  found  their  way  into  many 
of  the  cases,  and  would  have  prevented  some 
very  nice  distinctions,  and  not  very  easy  to  be 
understood.     Considering  it  as  a  circumstance 
of  evidence,   there  must  be,  of  course,  evi- 
dence admitted  on  the  other  side.     Thus  it 
was  resolved  into  a  question  of  intent :  which 
was  getting  into  a  very  wide  sea,  without  very 
certain  guides.     In  the  most  simple  case  of 
all,  which  is  that  oi  a  father  purehasing  in  th^ 
name  of  his  son,  it  is  said,  that  this  shews  that 
the  father  intended  Ka  advancement^  and  M^re- 
Jbre  the  resulting  trust  is  rebutted ;  but  then  a 
circumstance  is  added  to  this,  namely,  that  the 
son  haj^pened  to  be  provided  for.    Ilien  the 
question  is,  did  the  father  intend  to  advance  » 
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ton  already  provided  for?  Lord  Nottingham  ^ 
could  not  get  over  this ;  and  he  ruled,  that 
in  such  a  case  the  resulting  trust  was  not  re- 
butted :  And  in  Pole  v.  Pole^  in  Ve^j^,  Lord  [  220  ] 
Hardmcke  thought  so  too.  As  yet  the  rule 
in  a  court  of  equity,  as  recognised  in  other 
cases,  is»  that  the  father  is  the  only  ju<^e,  as 
to  the  quantum  of  a  son's  provision  :  and  this 
distinction,  therefore,  of  a  son's  being  provided 
for  or  not,  is  not  very  solidly  taken  or  uniformly 
adhered  to.  It  is  then  said,  that  a  purchase 
in  the  name  of  a  son,  is  a  pritnd  Jade  ad- 
vancement (and  indeed  it  was  difficult  to  put  it 
in  any  other  way).  In  some  of  the  cases,  some 
circumstances  have  appeared  which  go  pretty 
much  i^abst  that  presumption ;  as  where  the 
hther  has  entered  and  kept  poanesaion,  and 
taken  the  rents )  or  where  he  has  surrendered 
or  devised  the  estate}  or  where  the  aon  hu$ 
given  receipts  in  the  name  of  the  father.  The 
answer  ^ven  is,  that  the  &ther  took  th^  rents 
as  guardian  of  his  son:  now  would  th^ 
court  sustain  a  bill  by  the  aon  against  the 
fiither  for  these  rentia  ?  I  8bo^ld  think  it 
pretty  difficult  to  succeed  in  such  a  IhU« 
As  to  the  surrender  wd  devise,  it  is  w^ 
swered,   that   these    are    subsequent   a^: 

•  See  Cos.  T.  Fiii(?A,338.(34i.)  Lord  Grey  v.  Lad^ 
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whei^eas  the  intention  of  tlie  father  in  takiil^ 
the  purchase   in  the  son's   name  must   be 
proved  by  the  concomitant  acts :   yet  these 
are  pretty  strong  acts  of  ownership,  and  as- 
sert the  right,   and  coincide  with  the  posses- 
sion and  enjoyment.     As  to  the  son's  giving 
receipts  in  the  name  of  the  father,  it  is  said 
that  the  son,   being  under  age,   could  not 
give  receipts  in  any  other  manner.     But,  I 
own,    this  reasoning    does   not   satisfy  me. 
In  the  more  complicated  cases,  where  the 
life  of  the  son  is  one  of  the  lives  to  take  in 
[  221  ]      succession,  other  distinctions  are  taken.      If 
^the  custom  of   the  manor  be,  that  the  first 
taker  might  surrender  the  whole  lease,  that 
shall    make  the    other    lessees    trustees  for 
him:  but  this  custom  operates  on  the  legal 
estate,    and  not  on   the   equitable  interest: 
}uid,  therefore,  this  is  not  a  very  solid  ail- 
ment.   When  the  lessees  are  to  take  sticceS'* 
sivky  it  is  said,  that,  as  the  father  cannot  take 
the  whole  in  his  own  name,  but  must  insert 
other  names  in  the  lease,  then  the  children 
shall  be  trustees  for  the  father^    and  to  be 
sure,  as  the  circumstance  of  a  child  being 
the  nominee  is  not  decisive  the  other  way, 
there  is  a  great  deal  of  weight  in  this  obs^rva^ 
tion.      There   may   be  very  many  pruden- 
tial reasons  for  putting  in  the  life  of  a  child 
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in  praference  to  that  of  any  other  person; 
and  if,  in  that  case,  it  is  to  be  collected  from 
drcumstances  whether  an  advancement  was 
meant,  it  will  be  difficult  to  find  such  as 
win  support  that  idea.  To  be  sure,  taking 
the  estate  in  the  name  of  the  child,  which 
the  father  might  have  taken  in  his  own,  affi>rds 
a  strong  aigument  of  such  an  intent }  but 
where  the  estate  must  necessarily  be  taken 
to  lives  in  succession  the  inference  is  very 
different.  These  are  the  difficulties  which 
occur  from  considering  the  purchase  in  the 
son's  name  as  a  circumstance  of  evidence 
only.  Now  if  it  were  once  laid  down,  th|it 
the  son  was  to  be  taken  as  a  purchaser  for  a 
valud>le  consideration,  all  these  matters  of 
presumption  would  be  avoided* 

''  It  must  be  admitted  that  the  case  of  C  222  ] 
Dickinson  v.  Shaw  is  a  case  very  strong  to  ^^^ 
support  the  present  plaintiff's  claim.  That 
came  on  in  Chancery  on  22d  May,  1770. 
A  copyhold  was  granted  to  three  lives,  to 
take  in  succession;  the  fiither,  son,  and 
dai^hter.  The  father  paid  the  fine ;  there 
was  no  custom  stated.  The  question  was, 
whether  the  daughter  and  her  husband  were 
trustees  during  the  life  of  the  son,  who  sur- 
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vived  the  father  ?  At  the  time  of  the  pur- 
chase the  son  was  nine»  the  daughter  seven 
years  old.  It  appeared  that  the  father  had 
leased  the  premises  from  three  years  to  three 
y^rs,  to  the  extent  of  nine  years.  On 
this  case.  Lords  Commissioners  Smythe  and 
Aston  were  of  opinion,  that,  as  the  father 
had  paid  the  purchase  money,  the  children 
were  trustees  for  him.  To  the  note  I  have 
of  this  case  it  is  added,  that  this  determina- 
tion was  contrary  to  the  general  opinion  of 
the  bar ;  and  also  to  a  case  of  Taylor  ▼. 
Alston^  in  this  (?ourt.  In  Dickinson  v.  ShaWy 
there  Was  some  little  evidence  to  assist  the 
idea  of  its  being  a  trust,  namely,  that  of  the 
leases  made  by  the  father.  If  that  made  an 
ingredient  in  the  determination,  then  that 
case  is  not  quite  in  point  to  the  present ; 
but  I  rather  think  that  the  meaning  of  the 
tourt  was,  that  the  burthen  of  proof  lay  on 
the  child;  and  that  the  cases  which  went 
the  other  way,  were  only  those  in  which  the 
Estate  was  entirely  purchased  in  the  iiame 
of  the  children.  If  so,  they  certainly  were 
not  quite  correct  in  that  idea ;  for  there  had 
[  223  ]  been  cases  in  which  the  estates  had  been 
taken  in  the  names  of  the  fitther  and  son. 

RunAold  V, 

Rumboid.        I  have  been  favoured  with  a  note  of  Rum- 
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bold  Y.  Rumbold,  before  Lord  Keeper  Hen* 
kg  J  on  2oth  Aprilj  i76i»  where  a  copyhold 
was  taken  for  three  lives  in  succession,  the 
fiither  and  tiro  sons  \  the  father  paid  the 
fine ;  and  the  custom  was,  that  the  first  taker 
might  dispose  of  the  whole  estate  :  (and  his 
lordship  then  stated  the  case  fully.)  Now 
diis  case  does  not  amount  to  aaoie  diaa  an 
o^nion  of  Lord  Keeper  Henley ;  but  he 
asTeed  with  me  in  consideriuir  a  ckild  as  a 
^;*««- fee  g«>d  c<>.»d«>Z  .f  «.  «»e 
bought  by  the  fiither  in  his  name  ;  though  a  . 
trust  would  result  as  against  a  stranger.  It 
has  been  supposed,  that  the  case  of  Taylor  Jgj^  ^* 
T.  Alston  in  this  court,  denied  the  authority  of 
Dickmson  r.  Shaw.  That  case  was  held  be- 
&re  Locd  Chief  Bajnm  Smytke,  ntt/self^  and 
Mr.  Baron  Burland,  and  was  the  case  of  an 
OBcle.  purchasing  in  the  names  of  himself 
and  a  nqphew  aod  niaoe. — It  was  decided 
in  fiiTour  of  the  nephew  and  niaoe ;  not 
un^  aay  gesieval  idea  of  their  taldng  aa 
rdations^  but  :0A  the  result  of  much  parol 
evidence  which  .waa  admitted  on  both  sides ; 
and  the  eipiity  ,on  the  ^ide  of  die  .naouneea 
w  th«ifght  to  :pi:edQiniMte^  liOrd  Kcnyon 
was  ^1  thflf  CBXimi  and  his  aryunent  .wenfr 
^^dj  $in  \Uie,  weight  of  .the  parol  evidence. 

z  2 
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Indeed^  -  as  far  as  the  circumstance  of  the 
first  taker's  right  to  surrender)  it  was  a  strong* 
case  in  favour  of  a  trust.  However,  we  deter- 
[  2^  ]  mined  the  other  on  the  parol  evidence.  That 
case  therefore  is  not  material. 

15^^  ^'  "  Another  case  has  heen  mentioned  which 

is  not  in  print,  and  which  was  thought  to  be 
materially  applicable  to  this  :  that  of  Bedwell 
V.  Froome^  before  Sir  Thomas  Sewett:  but 
that  was  materially  distinguishable  from  the 
present*  As  far  as  the  general  doctrine  went, 
it  went  against  the  opinion  of  the  Lords 
Commissioners.  His  honor  there  held,  that 
the  copyholds  were  part  of  the  testator's  per- 
sonal estate ;  for  that  it  was  not  a  purchase  in 
the  name  of  the  daughter ;  she  was  not  to 
have  the  legal  estate ;  it  was  only  a  contract 
to  add  the  daughter's  life  in  a  new  lease  to  be 
granted  to  the  father  himself.  There  could 
be  no.  question ;  and  her  being  a  trustee,  it 
was  a  freehold  in  him  for  his  daughter's  life  ; 
but  in  the  cases  on  the  argument  his  honor 
stated  the  common  principles  as  applied  to 
the  present  case ;  and,  indeed,  by  saying  that, 
as  between  father  and  child,  the  natural  prC" 
sumption  was,  that  a  provision  was  meant. 
The  anonymous  case  in  2  Freeman^   cih:* 
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responds  very  much  with  the  doctrine  laid 

down  by  Sir  Thomas  Sewell ;  and  it  observes 

that  an  advancement  to  a  child  is  considered 

as  done    for  a  valuable  consideration^   not 

only  against  the  father  but  against  creditors,  mngkm 

Kingdome  v.  Bridges  is  a  strong  case  to  this  \ven^&i. 

pointy  that  is,  the  valuable  nature  of  the 

consideration  arising  as  a  provision  made  for 

a  wife  or  for  a  child :  for  there  the  question 

was  against  creditors. 

^  I  do  not  find  that  there  are  in  j^int     [  225  ] 
more  than  three  cases  which  respect  copy- 
holds, where  the  grant  is  to  take  successivi : 
Rundk  V.  Rundle,  2  Vem.  264.  which  was  jtundu 
a  case  perfectly  clear.  Benger  v.  Drew,  1  P.  sJ^^ 
Wms.  78 1 .  where  the  purchase  was  partly  ^-  ^^• 
with  the  wife's  money  :  and  Smith  v.  Baker,  Smiths.  Baktr. 
1  Atk.  385.  where  the  general  doctrine  as 
applied  to  strangers  was  xecognised.;  but  the 
case  turned  on  a  question,  whether  the  in- 
toest  was  well  devised.    Therefore,  as  far 
as  respects  the  particular  case,  Dickinson  v.  Dickinso» 
ShooD  is  the  only  case  quite  in  point::  and  ^•^**^- 
there  the  question  is,  whether  that  case  is 
to  be  abided  by  ?    WJith  igreat  reverence  to 
the  memory  of  those  two  judges  who  de* 
dded  it,  we  think  that  case  cannot  be  foL* 

z3 
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lowed ;  that  it  has  not  stood  the  test  of  time 
CT  the  opinion  of  learned  men  :  and  Lord 
Kenyan  has  certainly  intimated  his  opinion 
ugainst  it.  On  examination  of  its  prin- 
ciples, they  seem  to  rest  on  too  narrow  a 
foundation;  namely,  that  the  inference  of  a 
provision  being  intended  did  not  arise,  be- 
cause the  purchase  could  not  ha?e  been 
taken  wholly  in  die  name  of  die  purchaser : 
this  we  think,  is  not  sufficient  to  turn  the 
presumption  against  the  child.  If  it  is  meant 
to  be  a  trust,  the  purchaser  must  abew  tiuit 
intention  by  a  declaration  of  trust  :and  we 
do  not  think  it  right  to  doubt,  whether  an 
estate  in  succession  is  to  be  ccmsidered  as 
an  advancement,  when  a  moiety  of  an  estate 
in  possession  certainly  woald  be  so.  If  we 
{  t36  ]  were  to  enter  into  all  the  reasons  that  might 
possibly  influence  the  mind  of  the  purchaser, 
various  reasons  might  perhaps  occur  in  every 
case,  upon  which  it  might  be  flowed  that  an 
advancement  was  not  intended.  •  And  I  own 
it  is  not  a  very  prudent  conduct  of  a  msn 
just  married,  to  tie  up  bis  prdperty  for  one 
child,  and  predude  himself  from  providing 
fiir  the  rest  of  his  family :  bat  this  applies 
ef|nally  in  case  of  a  purchase  in  the  name  of 
a  ebild  duly :  yet  that  cdse  is  admitted  to  be 


REMAINDERS,   kc.  848 

an  advancement ;  indeed,  if  any  thing,  the 
latter  case  is  rather  the  strongest ;  for  there 
it  must  be  confined  to  one  child  only.  We 
think,  therefore,  that  these  reasons  partake 
of  too  great  a  degree  of  refinement,  and 
should  not  prevail  against  a  rule  of  property 
which  is  80  well  established  as  to  become  a 
lamj-mark,  and  which,  whether  right  or 
wrong,  should  be  carried  throughout. 

**  This  bill  must,  therefore,  be  dismissed ; 
but  after  stating  that  the  only  case  in  pdint 
on  the  subject  is  against  our  present  opinio)^« 
it  certainly  will  be  proper  to  dismiss  it 
without  costs*. 


•  [In  Doe  d.  Burrougk  8f  Ux.  v.  Reade,  8  East^  353- 
note  (a),  the  authority  of  this  case  is  said  to  have  been 
recognised  by  Lord  Kenjon,  in  Swift  d.  Farr  y,  DaviSy 
B.  R,  iff/.  39  Geo.  3.  where  it  was  held,  that  where  three 
lires  in  a  copy  are  to  take  succemve^  and  a  father,  who  it 
the  sole  purchaser,  puts  in  the  lives  of  himself  and  his 
two  SODS,  in  general  the  sons  shall  take  beneficially,, 
unless  it  appear  hy  any  concurrent  act  of  the  father  that 
he  did  not  so  intend  it ;  as  in  that  ccuse,  -by  taking  at  the 
same  court  a  license  from  the  lord  to  himself  and  his 
mother,  (who  had  her  widowhood  right  in  the  copyhold,) 
to  lease  for  70  years :  in  which  case,  if  the  father  after- 
wards grant  a  lease  by  way  of  mortgage,  pursuant  to  such 

Z4 
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[  227  ] 

In  tiie  King's   GOODEIGHT  ofi  the  Demise  of  LANG- 
B«^,"'°  »  FIELD  V.  HODGES. 

•peaal  ver- 
dict.   See 

Loft'f  B^,  The  lord  of  the  manor  of  Sutton  in  So* 

mersetshire^  by  his  stewardt  granted  the  re- 
Tersion  of  an  estate,  held  by  copy  of  the  8ai3 
manor,  and  then  in  the  possession  of  Elizas 
heth  Batfnton,  widow,  to  her  son  fVilUatn 
Bunion  and  Silvester  Languid ;  To  have 
and  to  hold  the  same  to  them  for  their  lives 
and  the  life  of  the  longer  liver  of  them,  in 
succession,  immediately  after  the   death   of 


license  tQ  lease,  and  there  be  a  custom  in  the  manor  for 
the  first  taker  to  dispose  of  the  estate  as  against  the  other 
lives,  such  custom  may  so  far  operate  as  to  divest  the 
lc|gal  estate  of  the  lives  in  reversion,  and  give  it  to  the 
Ifssee.  Or  if  there  were  any  doubt  of  that,  or  if  the 
licens0  of  the  lord  might  be  construed  to  extend  only  to 
the  first  taker  of  the  new  copy  jointly  with  his  mother, 
and  the  first  taker  alone  executed  suph  license  after  her 
death,  yet  a  pourt  of  equity  (even  if  the  surviving  life 
(the  son)  were  to  succeed  at  law  on  bis  strict  legal  title,) 
would  make  the  son,  th^  surviving  life,  convey  to  his 
father's  lessee^  and  pay  all  the  costs  at  law  and  in  equity. 
^-But  the  presumption  of  advancement  will  not  be  re- 
pelled by  evidence  of  the  father^s  intention  to  the  con* 
Ccaiy,  unless  such  evidence  be  contemporaneous  with 
He  purchase.  See  i  Swanst.  13.  Murless  Sf  U^.  r« 
frakUin  Sf  supr,  p.  [a  14]  n.  (*).  ] 
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EUzabeth  Baynton. — William  Baynton  paid 
the  fine/  and  held  during  his  life.  Upon  his 
death,  Hodges^  his  next  of  kin  and  adminis- 
trator, entered ;  upon  whom  the  lessor  of  the 
plaintiff  entered. 

This  cause  was  aigued  at  the  county 
assises  before  Mr.  Justice  Ashurst.  On  the 
part  of  the  plaintiff  parol  evidence  was 
offered  to  prove  that  it  was  the  lessee  William 
Btnfnton^s  intent,  at  the  time  of  taking  the 
lease,  that  after  his  decease  the  estate  should 
go  to  Languid.  But  Mr.  Justice  Ashurst 
objected  to  the  competency  of  the  evidence ; 
and  thereupon  the  jury  found  their  verdict, 
subject  to  the  opinion  of  the  Court  of  King's 
fieocL 

Lord  Mansfield  delivered  the  opinion  of 
the  court : 

"  The  question  is^  whether  it  should  be  [  326  ] 
deemed  a  resulting  trust  for  William  Bayn^ 
Urn.  This  may  be  divided  into  two  points  • 
Whether  the  evidence  ought  be  received ; 
and  whether,  if  received,  it  is  sufficient  to 
rebut  the  resulting  trust. 


« 


As  to  the  first;  it  is  always  presumed 
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by  the  court,  that  whoever  pays  the  fine 
takes  for  his  own  use  and  benefit,  and  does 
not  mean  to  serve  the  others,  who  are  mere 
nominees,  to  give  him  as  large  an  estate  as 
by  the  rules  of  the  manor  he  can  have ;  and 
as  his  personal  estate  is  diminished  by  the 
payment  of  the  fine-money,  his  personal  re- 
presentative (c)  is  entitled  to  the  advantage 
resulting  from  thence.     The  cases  are  con- 
tradictory ;    perhaps    inaccurately    reported. 
But   I   can   remember,  that   in   Nwember^ 
1752,   A.  having  renewed,  by  adding  two 
new  lives  who  were  directed  to  take  in  auc- 
cession,    they   claimed;    but  the   court   de* 
creed  it  to  be  a  resulting  trust  for  his  per- 
sonal representative.     Otherwise  in  the  case 
of  a  son,  where  the  father's  renewal  is  sup- 
posed to  be  for  his  advancement  [d).     Tlii» 
distinction  is  not  within  the  statute  of  frauds, 
because  it  arises  by  implication  of  law.     Yet, 
though   it   arises  bv  implication   of  law,   it 
may  be  rebutted ;    and  it  is    certain   that 
[  220  ]      parol  evidence  may  alwhys  rebut  an  equitable 
presumption.     See  1    Vem.   366.     A.  pur- 


(c)  Rundle  v.  Rundie,  antCy  p.  [315]. 
(</)  Dyer  v.  Dyety  antf,  p.  [a  16]* 
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diased  in  B/s  name,  and  it  was  admitted 
by  the  Master  of  the  Rolls,  that  he  might  be 
permitted  to  prove  that  he  purchased  for  his 
own  use  and  benefit,  and  so  raise  a  resulting 
trust  for  himself,  but  that  the  proofs  must 
be  strong ;  which  not  being  the  case,  A.  was 
nonsuited.  Secondly^  here  they  are  as  strong 
as  possible.  It  must  first  be  remarked,  that 
Bsjfnton  had  himself  permitted  the  legal 
artaie  to  be  in  his  nephew  after  his  death; 
Ae  parol  evidence  makes  it  most  clear  iJiaC 
ke  did  80  intentionally.  The  first  witness 
d^osed,  that  Baynton  always  said  that  he 
intended  it  for  L<mgjield  after  his  death,  as 
soon  as  it  came  to  hand  ;  that  he  would  ghe 
it  to  Langjield ;  and  that  he  had  purchased 
it  for  Langjield.  TTie  second  witness  de- 
posed, that  he  said,  he  intended  k  for 
Langjield ;  that  after  Mrs.  Baynton* s  death 
it  was  to  be  Langjield '«  ;  that  such  was  his 
constant  discourse  from  the  time  of  his  pur- 
chase to  die  <sme  of  his  'deal^.  The  evi^ 
dence,  therefore,  is  full  for  the  platfitiff,  and 
is  admissible  evidence. 

"  Therefore  let  the  postea  be  delivered 
to  the  plaintiff," 

By  Mansfield^  Aston  and  Willes. 


CHAP.  VI. 


[  2ao  ] 

Introduction. 


No  one  could 
be  placed  in 

the  tenancy 
without  the 
consent  of 
the  lord. 

The  lord  took 
possession 
when  the 
tenancy  was 
vacant. 


OF  ADMISSION*. 

We  have  already  seen  that  as  the  kingdom 
was  divided  into  manors,  so  each  manor 
was  sutSiivided  into  inferior  tenancies.  Each 
tenement  was  holden  of  the  immediate  lorcU 
and  regarded  as  his  gift.  Hence  no  person 
could  be  placed  in  his  tenancy  without  his 
consent. 

As  the  several  tenements  were  granted  in 
consideration  of  certain  returns  and  services, 
the  lord  resumed  the  possession  whenever 
there  ceased  to  be  a  tenant  to  perform  them. 
On  the  death  of  a  tenant,  therefore,  the  lands 
returned  to  the  lord,  and  became  the  subject 
ofanewgnmt 


*  Admigrion  necessary  as  to  cuKomary  freeholds. 
See  5  Burr,  3766^  Ac.  and  2785.  VoMighan  d.  Atkins  v. 
Atkitu. 
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In  after  times,  when  the  grant  was  ex- 
tended to  the  heirs  of  the  tenant,  the  re- 
newal became  a  matter  of  right.  But  still, 
on  the  death  of  the  ancestor,  the  lord  was 
entitled  to  enter  and  resume  the  possession. 
The  heir  might  be  at  a  distance,  or  unable  Piociunadon 
to  awert  his  claim.     Besides,  it  would  fre-  ^'/j^^*^^ 

'  ant  to  be 

qoently  happen,  that  the  succession  was  the  a^irnittad. 
object  of  dispute*  In  each  case  the  lord  was 
entitled  to  the  possession  of  the  lands.  If  a 
claimant  appeared,  the  lord  had  a  right  to 
be  satisfied  that  his  title  was  legitimate ;  [  ^'^i  ] 
snd  that  there  was  an  actual  tenant  to  per- 
fonn  the  services  and  to  render  the  returns. 
If  none  appeared,  none  had  a  right  but  him- 
self; and  as  the  consideration  of  his  gift  had 
Ailed,  he  was  justified  in  resuming  the 
lands. 

When  a  tenant  therefore  died,  proclamar 
tion  was  made  in  the  court  of  the  manor  for 
the  heir  to  make  his  claim.  If  he  did  not 
appear  at  the  third  proclamation  (which, 
according  to  the  feudal  law,  was  to  be  made 
within  a  certain  number   of  days  (A),)   the 


(A)  See  Wrighfi  Ten.  197.  N.  (fy     Waih  N.  c.  to 
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lord  took  the  possession.  If  the  heir*  after- 
wards appeared  within  the  year*,  the  posses- 
sion was  restored  to  him ;  if  he  did  not,  he 
lost  his  feud. 

Entry  without  By  the  laws  of  Englwidj  however,  the 
heir  of  a  freeholder  was  enabled,  from  very 
ancient  days  (t),  to  enter  on  the  lands  with- 
out this  formal  process ;  and  only  payed  his 

Relief.  relief  to  the  lord.     Which  relief,  as  to  the 

tenant  in  socage,  was,  by  a  law  of  fViUiam 
the  Conqueror  (A:),  fixed  at  a  year's  rent,  and, 
in  fact,  seems  to  have  been  no  more  than 
accounting  to  the  lord  for  the  profits  of  that 


•  See  Plofwd.  373.    1  Shw.  86. 
(i)  Li.  Hen.  2.  cap.  70.  See  Sdd.  Jan.  Angl.  b.  «. 
«.  17. 

(k)  LI  Gid.  cap.  40.  Seld.  Eadm.  SpicU.  $f  Kdhi 
Norm.  Diat.  Didhtr  autem  rationakUe  rdtviMm 
'  •  '  de  socagio  -  -  -  ^uaiaum  valH  census  iSius 
socagii  per  mum  annum.  Glanv.  lib.  9.  cap.  4.^.  144. 
See  alio  Glanv.  Uh.  'j.cap.  9.  and  stat.  Marlb.  5a  Hen.  3, 
cap.  16.  In  some  manors  the  relief  is  only  half  a 
year's  rent ;  as  (with  reqiect  to  gavelkind  freeholds)  ib 
several  dens  within  the  manor  of  Glassenbury^  in  Kent, 
(ft'om  original  minutes  of  the  rolh.    C.  W.) 
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year,  for  which  he  might,  under  certain  cir-      [  ^2  ] 
cumstances,  have  retained  the  lands  (/). 

With  respect,  however,  to  lands  held  im-  Pnmerumn. 
mediately  of  the  king,  the  ancient  rules  were 
rigorously  preserved.  The  heir  could  not 
enter  without  suing  his  livery.  And  though 
siich  livery  was  sued  out  immediately,  yet 
the  king  was  entitled  to  the  year's  pro- 
fits(f»). 

In  Scotland^  to  this  day,  the  heir  has  the 
seisin  ^ven  him  of  whomever  he  holds  (n). 

And,  with  respect  to  copyholds,  the  cere-  Admission  of 
monies  of  the  feudal  times  must  yet  be  ob-  ^  ^pyhoWer. 
served.  As  the  copyholder  held  only  at  will, 
the  tenancy  must  necessarily  have  ceased  on 
his  death  :  however,  if  the  copyholder  has  an 
^tate  to  himself  and  his  heirs,  the  lord  tan- 
not  defeat  the  claim. 


When  a  copyholder,  therefore,   dies,   his  Presentment 

of  the  ances- 
tor's death. 


(0  See  Waik,  N.  i;  to  QUb,  Ten. 

(m)  See  2  BL  Com.  66.  eh.  5. 

(n)  See  Daltymp.  F.  P.  c.  6.  8.  3.  p.  345,  &c 
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death  is  presented  by  the  homage  at  the  nexC 
court ;  and  proclamation  is  made  for  the  heir 
to  claim.  Which  presentment  and  proclama- 
tion are  thus  recorded : 


Entry  of 
presentment. 

[  233  ] 


'*  Also  at  this  Court  the  said  homage 
presented,  that,  since  the  last  court,  A.  B. 
of  &c.  died  seised  of  all  that  messuage,  &c. 
which  he  held  to  him  and  his  heirs,  by  copy 
of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor :  Whereupon 
there  happened  to  the  lord  for  an  heriot,  &c. 
And  the  said  homage  further  presented^  That 
B.  B.  was  the  only  son  and  customary  heir  of 
the  said  A.  B. 


—of  procla- 
mation whera 
the  heir  is 
known. 


*^  Whereufox  proclamation  was  duly  made 
at  the  same  court,  for  the  said  B.  B.  to  come 
in  and  be  admitted  to  the  said  messuage,  &c. 
as  his  right  and  inheritance  ;  as  in  such  cases 
is  used  and  accustomed  within  the  manor 
aforesaid/' 


If  the  heir  be  not  known,  it  must  be  so 
presented;  thus, 


Prtgaotmant.       **  But  who  is  the  next  heir  to  the  pre- 
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mibes  afoiiesaidy  is  to  the  said  hom^e  not 
known/* 

And  the  prodamation  will  then  run  t 

«  For  any  person  or  persons  hating  right  and  iwodanun 

..i»"i  •  A        ^  •       A^  t   tion  where 

to  the  said  premises,  to  claim  the  same,  and  the  heir  b  not 
be  admitted  thereto."  ^^''"• 

If  the  heir  does  not  appear  on  proclamation, 
bis  default  is  recorded : 

^'  Whereupon  the  first  proclamation  was  Default  of 
duly  made  at  the  same  court  for  the  said  B.  B.  reconM. 
to  come  in  tiid  be  admitted^  &c.  But  he  came 
not :  wherefore  his  default  was  recorded;  and      [  234  ] 
the  second  proclamation  will  be  made  at  the 
next  court." 

At  the  next  court  make  further  proclama- 
tion ;  and  enter  it. 


"  Also  at  this  court  the  second  proclamation  Father  pro- 

,      A      ,«  clamations. 

was  made,  &c. 


If  no  one  comes  on  the  third  proclamation,  Seizura. 

A  A 
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the  lord  msy  seke^.    But,  unkfsfl  them  h& 

a   special  custom,  he  can  only  seize  qtUhU^ 

Quoua^.        que  (o) ;    or  till  the  claim  be  made.     And 

See  8  Co.        eveu  if  there  be  a  cttstom,  infi^ts,  Bersons 

100.  b.  ,  ,       ,  11 

non  compos  or  beyond  the  seas,  would  not 
be  bound  (^p). 

Provisiott  by        gut   with  respect  to   infaiits   dnd   f^css 

statute  in  '' 

cue  of  in-      covcrt  entitled  by  descent  or   by  surrender 

fkntia&d 

*  If  tenant  for  life  will  not  come  in,  it  will  be  no 
forfeiture  of  the  estate  in  remainder.  See  Baspool  ▼. 
Longf  i  Rotl,  Abr.  568.  Customer  (G)  pt.  5.  and  Cro. 
Etk.  879.  S.  0.  and  posti  [3^]. 

(o)  Sea  I  Lev.  63.  i^rl  of  Mbbur^i  caae. 
3  Dunif:  Sf  Eoitf  i64.  Doe  d«  Tarrant  &  al.  y. 
HdUer  &  al. 

(p)  Gitb.  Ten,  330-1.  t.  e.  they  wauld  not  be  pre- 
cluded from  claiming  the  premises  when  th^  disability 
should  be  removed:  but  the  lord  may  seize  juaiuque, 
and  retain  the  profits  till  diey  be  actuaUy 
See  Sir  Rick.  Leich/brd's  case,  as  cited  by  Treby^ 
tomey-general,  in  Carih.  43-3.  and  Cro.  Jac.  101. 
WhiHon  V.  William.  Ibid.  226.  UnderhOl  t.  Kd$e^. 
Godb,  368.  Cb.  371.  1  Shotv.  88.  If  the  lord  seize  on 
the  heir  not  coming  in,  it  seems  clear  that  the  heir  can- 
not, after  such  seizure,  enter  till  he  appear  and  make 
his  claim  in  court.  For  the  seizure  would  be  usdesBy 
could  the  heir  enter  witliout  satisfying  the  lord  that  he 
had  right. 
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to  the  uae  of  a  mil,  it  is  pravided   by  the 

statute  9  Gto^  L  c.  29,  that  no  forfeiture  sljall 

be  incurred  by  reason  of  their  not  coming  in 

to  be  admitted  on  such  proclamations.     But 

that  if  soch  femes  covert  or  infants  4o  not 

come  in  to   be  admitted  in  penH>n»  or  the 

former  by  their  attomies  (which   they  are 

thereby  empowered  to  make,)   or  the  latter 

fay  their  guardians,  or,  having  no  guardians, 

by  tbeir  attomies  (which  they  may  appoint     [  235  ] 

by  virtue  of  that  act),  at  one  of  the  three 

then  next  courts,  the  lord  or  steward,  on 

due  proclamations,   &c.   may   appoint  such 

goardians   or  attomies   for    the  purpose  of 

adnisami  (q). 

And,  therefore,  if  one  of  several  co-heirs 
of  a  cqyyholder  be  a  feme  covert  at  the  time 
gf  the  ancestor's  death,  and  the  lord  seize 
the  whole  estate  (in  default  of  the  heirs  not 
coming  in  to  be  admitted,  after  three  pro- 


(g)  And  see  potty  p.  [320].     Note,  the  stat.  is  not 

noticed,  except  by  counsel,  in  North  v.  Earl  ofSiraf- 

JordyZP'  fVnu.  148.  though  that  case  was  determined 

in  1732.  and  there  said  that  an  action  would  lie  for  tlie 

fine. 

A  A  2 


JS 

I 
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clamstions,)  without  first  appointing  an  attor^ 
ney  for  the  feme  covert,  according  to  the  re^ 
quisites  of  the  statute,  9  Geo.  I.  c.  29.  a  seizure 
of  the  whole  estate  is  irregular  ;  though  it  be 
-  not  known  to  the  lord  that  one  of  the  heirs  is 

^  a  feme  covert  (r). 

Heir  wiihin         If  the  heir,  who  is  not  otherwise  privil^ed^ 

the  realm  ftt  ^      ,  • 

the  time  of     bc  withiu  the  realm  at  the  time  of  the  first 
^^^^       ^*  proclamation  made,  and  then  go  beyond  the 

seas,  he  shall  be  bound :  and,  on  the  other 
proclamations  being  duly  made,  the  lord  may 
seize  (s). 

at  the  time  of       And  it  should  Seem,  that  such  heir  shall 

the  descent,      u      1  j  ^         ^         j  1 

be  bound,  on  presentment  and  proclama- 
tions made,  if  he  leave  the  kingdom  after 
[  236  ]  the  descent  and  before  the  first  proclama- 
tion ;  for  the  point  on  which  these  cases 
turn  is,  whether,  by  intendment  of  law,  the 
heir  could  have  had  notice  of  the  descent, 

m 

and  his  obligation  to  be  admitted,  or  not? 
And  it  seems  that  the  law  will  intend,  that 


(r)  3  Dumf,    Sf   East,    i6a.    Doe  d.   Tarrant  r. 
HeUter. 
(«)  8  Co.  100.  b. 
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jh^  had  knowledge,  if  he  be  within  the  realm 
at  the  time  of  his  ancestor's  decease :  but  if 
it  should  be  apparent  that  the  heir  could  not 
have  been  informed  of  such  event  before  his 
departure,  the  court  would  relieve ;  as  in 
such  case  the  presumption  or  intendment  of 
law  would  be  rebutted.  And  it  should  seem 
that  the  court  would  be  satisfied,  even  with 
sl^ht  grounds,  in  order  to  rebut  such  pre- 
sumption ;  as  forfeitures  are  not  to  be  fa- 
voured, and  the  inclination  would  be  rather 
for  the  benefit  of  the  heir  at  law  (0- 

Yet,  on  proclamation  being  made  for  the  ProdmuitioD, 
hek  to  come  in,  it  is  not  necessary  to  specify  made, 
the  particular  estates  of  which  the  former 
tenant  died  seised,  nor,  in  order  to  seize,  to 
prove  the  proclamations  viva  voce  (u). 


(0  Wati.  N.  CI.  to  GUb,  Ten.  44«.  [A  person  claim- 
mg  to  be  admitted  as  heir  to  a  copyhold,  need  not  tender 
bimself  to  be  admitted  at  the  lord's  courts  if  the  steward 
upon  application  to  him  out  of  court,  has  refused  to 
admit  him.  3  Maule  Sf  Sdrnfu^  87.  Doe  d.  Burrdl 
T.  Bdlamff  &c  a/.] 

(a)  See  1  Kd.  287.  Lord  Salisbun/s  case.  .  And 
3  Durnf.  8f  Easi,  164.  N.  (a). 

A  A  .^ 
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NeccsMfybe-      fiut  it  IB  absolutely  necessBry,  in  order 

fore  seizure.  ■'  "^ 

to  warrant  the  lord   in  ieizh^,  that  prio- 

clamatkn  fir  mide^  on  the  regular  present- 

[  237  ]     nient :  for  till  presentment  and  proelamati<m 

be  actually  made,  the  heir  is  not  obliged  to 

claim  (w). 


Proclamation 
for  lurren- 
deree  tobe 
admitted. 


By  speciad  custom  procfaunatbn  may  be 
made  for  the  surrenderee  to  come  in  and  be 
adnutod;  (though,  genendly  ipeaking,  the 
sniMnderor  continuing  tenant  till  the  actual 
admittance  of  the  cestui  qnm  itfe,  the  lord, 
having  his  tenant,  has  nothing  to  do  with 
tibe  sumbderee ;)  imd^  if  he  come  not  in 
dUer  three  pradaaaations,  dke  lord  any 
flciae^*  Yet  if  a  copyhrid  be  sucnehdered  to 
a  person  Ifor  life,  mth  remainders  over;  and 


(o)  1  Leon.  loe.  Rumney  &  Eve.  ^  Ibid.  321. 
Anderson  Sc  Haytoard.  4  Ibid.  30.  S.  C. 

•  See  1  Shaui.  zi  &  83.  King  v.  JXUistou.  S4M. 
386.  Carik.  41.  Cro.  Elit,  S'jg,  Boipool  w.  Long.  See 
alio  Preeed.  in  Chanc  ^75»  where  it  is  said,  that  the 
lord  has  no  means  to  conqpel  the  surrenderee  to  come 
in  to  be  admitted.  But  fvliere  'he  cua  hy  custom  com- 
pel the  admittance  of  a  surrenderee,  a  ceust  of  e^tf 
will  not  relieve  in  the  case  of  a  surrender  hy  way  of  mort- 
gage. 2  Vem.  367.  Tredway  y.  Fothtrtey. 
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the  p^BtiffpliMr  ^«ii^t  wiU  not  <(S(Npae  ia,  his 
defimlt  shall  not  pngudice  the   remainder- 

|f>»P^  tlwr4  jpCQplwifUjifn,  la^  one  ap- 
f$^  to  dwn  jl^  pi^iwMses  and  ^^emand  ad* 
pinii0%  ^l^^loid  is  justified  Jul  ^ing  tJbeoh 
lit  Jcs8s(  ^mu$que :  Bxd  thw  a  i^^airapt  as  Wamntto 
igsued  to  the  bailiff  of  the  mnierp  .eoiwu^aading  "^^^ 
him  to  enter  on  behalf  of  the  lord.  The 
entry  ^gf  jj^  pvoc^^jjingy  «)  jtfaas  made  on 
the  roll: 

"Also  at  this  CpjDRfr  itlie  ^J^,fro«>  EntiyontiM 
ckauition  was  made,  &;c«  fbwt  po  (On^  <9P19::  ^ 
Therefore  a  precept  .wafs  ifiSHf^  4pW^ 
to  the  said  beadle,  commanding  him  to  enter 
upm  libe  miA  furemsoB,  Md  «ei{je  i^e  syme     [  238  ] 
into  the  hands  of  the  lord  until  9iQh  fi\um 
dudl  be  made  and  sustained ; ''  or  **  into  the 
hpiidB  ,of  die  lord/'  generally }  as  the  case 
maybe* 


(x)  See  1  Roll.  Abr.  568.  Custom,  (G)  pi  5*  !^fiVo4 

A  A  4 
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Fonn  of  the 
wmmnt. 
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The  warrant  or  precept  may  be  tku8  (^)  r 


Manor 
Fmrkwrtt 


^  1  **You  are  hereby  commanded 
'''  J  to  enter  upon  all,  &c.  of  which 
A.  B.  lately  died  seized,  and,  although  due 
proclamations  have  been  made,  are  yet  mi* 
claimed,  and  to  seize  the  same  into  the  hands 
of  the  lord ;  and  to  make  your  return  to 
precept  without  delay.'' 


IUtum» 


^*  Given  under  my  hand,  &c. 

<<  Steward,  &c. 
«'  To  /.  a  beadle  or 
bailiff  of  the  manor  of 
JViirAiir^f  aforesaid  •/' 

The  bailiff  should  then  endorse  the  pre- 
cept thus : 

*'  By  virtue  of  the  within  written  precept 
to  me  directed,   I   have  entered   upon  the 


(y)  But  it  should  seem  from  the  case  of  DrMer 
T.  Blake  (s  Mod,  339.)  thst  a  written  precept  is  not  of 
necessity. 

*  Bailiff  cannot  use  force  in  seizing.  See  3  Leon* 
99.  Ca.  142. 
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fteaoieB  witliin  mentioned  and  seised  die 

flone  into  the  hands  cf  the  lord,  as  by  the     [  ^^  ] 

aid  precept  I  was  commanded. 

"  Bailiff,  &c." 

Tlien  enter  the  return  on  the  rolls,  thus : 

'*  And  now  at  this  court  the  said  beadle 
(or-bailiff)  returned,  [or,  **  came  in  his  pro* 
per  person,  and  said'']  that,  by  virtue  of  the 
precept  to  him  directed,  he  entered  into  all, 
he  and  seized  the  same  into  the  hands  of 
the  lord,  as  by  the  same  precept  he  was  com* 
manded.'' 


£i  the  cases,  however,  of  grants  and  sur*  Procbmation 
renders,  the  person  about  to  be  admitted  is  whenUw per- 
generally  in  court,  either  personally  or  by  ^"ttS^"^ 
attorney ;  and,  therefore,  the  formalities  of  ^'^ 
proclamation  are  avoided,  as  they  are  ren- 
dered unessential.  And  the  entry  of 
aon  on  a  surrender  is  thus : 


in 


*'  And  the  said  C.  D.  being  present  in  Entry  of  Um 
court  in  his  own  proper  person,  prayed  to  •™'^^* 
be  admitted  tenant  to  all  and  singular  the 


3fi  Atmwam^ 

tiie  form  and  eSS^  qf  4t»e  ^  swwnA^ ; 
To  whom  the  lord  of  tlie  md  niaiior»  by  l^ 
said  steward,  granted  seisin  thereof  by  the 
rod :  To  hold  to  him  the  said  C.  D.  and  his 
heirs  iw  ever»  by  copy  of  comt  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  jrerits^  idiilti0a»  imd 
[  340  1  services,  therefore  due  and  of  right  accus- 
tomed. And  he  hm  admitted  ienant  theireof 
in  fonn  aforenud;  gvve  io  ibe  loflft  for  ja 
fine  ^-^^--^ ;  and  made  Us  ftalty*/' 

Lord  compel-      Bul;,  beftre  m  §mmdmi  tfc^  it^ybml  fii* 

bbie  to  admit.  .  ^  ^  ,.  .  „  •■     •    f 

sentials  or  fonnalttiies  lor  en  fdmAssiiBia,  IM 
must  remark  that,  as  the  lord  may  ii^imfA 
the  heir,  and  in  some  cases  the  surrenderee, 
to  be  formally  admitted^  oo  t]ie  iord  iaiao  is, 
ud  hb  tttm,  now  leoUpdyWUo  to  grwl;  oAr 
nis3i(on  aoeordiiig  io  the  d(»kmHJon  ^  ibo 
wrrenaeror. 

By  biu  in  >^en  tbe lord  Mcqpited  aisjiirraMi^r  lUMMr 

^""^-  confidence  to  re-grant  the  i^^yhoJd  .ao  «M> 


*  [As  to  entry  on  the  rciUs  of  the  admission  of  iros- 
lees  under  a  deed  of  settlement,  ud,£upnif  p.{i9i]-  ] 
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lyi'l   -Jr  »  • 


to  aBOtber  peoon,  eithar  expiessly 
mattd  «t  like  fcime  ^or  te  be  aftenmrds  anned 
m  the  teaant'is  vdJI;  liie  Onmcory  enforaed 
4fe  thiat  as  a  nntfaer  of  om«aeiiee»  and 
compelled  die   lord  ta  admit  tke   mren- 


Bvt  a  more  summary  and  expeditioiis  node  Bj  fnondbRitf. 
of  compulsion  is  by  a  mandamus  at  law ; 
idneb  wiSi  ni&m  lie  to  tasnpel  the  admission 
af  the  penm  iuMed:(g). 


(x)  See  Bro.  2Vii.  |y.  Copie.  pL  lo.  4  Co.  94.  a. 
CIpml  Jk.  36B.  For(/id^  iHwim.  4  Swr.  >96i.  t  ill 
Cbak  ofifi.  iclL  as.     [See  alto  's  r«f.  75a.  IFaibMii 

i(a)  si>Mr»/:4r£0<t»ig7.ifoijM^T.Aeiift8ff.    iloMl 

Jon^Ac  4,  Atrr*  igfit.  And  see  5  Acrr.  S7S7.  Losi 
coi^pdUflble  bgr  sttadoNtM  lOr  dec3Dae»  to  adoaL  JRcr 
LflriMaiwfipJd^  fleealsoa  .Fis<.t96«  LordMonkigim 
f.Daiman^  whese  tbe  duttoellar  taiA^ftbatthe^omiKt 
had  na  power  to  arrant  an  bjnnctian  to  aUqr  fvo* 
oeediogi  on  a  tnandanuu.  The  caies  of  the  Kmjg  y. 
Ramdtf  and  ihe  JSfig  t.  ike  Lardiof^  Manor  t^f 
Hendon^  have  indeed  -faaen  cootronerted.  ,^  Fes*  75a. 
But  flee  5  Atff,  5B.  Roe  d.  Cofia%  v.  #f0nkim  ic  nl. 
ud  7  iiu;.  531,  The  King  v.  Jdnrj.  of  JStagbrd  4i  .oL 
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{  241  ]         It  i^  said  alsa,  in  some  b^oks,  that  if  a 
Action.  surrender  be  made,  and  the  lord  refiiae  to 

admit  the  surrenderee,  the  surrenderor  may 
maintain  an  action  against  the  lord  in  con- 
sequence  of  such  refusal  (b) :  though  it  has 
often  been  adjudged  that  such  an  action 
could  not  have  been  supported  by  the  sur- 
renderee (c). 

inwhatcAset       But  when  WO  assert  that  the  lord  is  com- 
S"„.Sii.    Vemie  to  admit  the   surrenderee,  it  must 

be    understood   with    many    qualifications. 

Though  the  lord  shaU  not  be  permitted  to 


[See  also  6£ai^y  431.  The  King  v.  Coggan  &  al,  where 
a  mandamus  was  directed  to  the  lord  and  steward  of  a 
manor  to  admit  one  to  a  copyhold  tenement  who  had  a 
prima  facie  legal  title,  in  order  to  enable  him  to  try  his 
right,  though  equity  had  before  refused  to  compel  the 
lord  to  admit  him  for  want  of  his  shewing  an  equitable 
right  to  the  proper^.  If,  however,  there  be  a  claim  of 
a  previous  fine  due  to  the  lord,  in  respect  of  the  ances- 
tor from  whom  the  party  claims,  the  rule  will  be  granted 
only  on  payment  of  such  fine  or  fines  as  shall  be  due* 
Ibid.] 

(i)  Lex  Custum.  162.  ch.  17.  cites  QalUnoays  case, 
as  so  adjudged ;  and  3  Btdst,  217.  cites  S.  C. 

(c)  GaUavMi/'s  case^  ubi  sup.  Cro.  Jac.  368.  Ford 
V.  Hoskins,    Moore,  842.  S.  C. 
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dtfeat  the  right  of  the  surrenderor,  with  re- 
ject to  the  nomination  of  his  successor  in 
the  tenancy,  yet,  on  the  other  hand,  the 
tenant  must  not  be  permitted  to  prejudice 
the  rights  of  his  lord.  Before  the  tenant  can 
compel  an  admission,  the  person  appointed, 
and  the  estate  he  is  to  take,  must  be  such 
as  the  surrenderor  would  be  warranted  in 
appointing. 

If  a  copyholder  for  life,  therefore,  surren-  Tenant  for 
der  to  the  use  of  another,  for  the  life  of  that 
other,  the  lord  may  refuse  to  receive  such 
sanender :  or,  as  the  use  of  the  surrender  is, 
generally,  not  declared  till  the  surrender  is 
made,  he  may  refuse  to  admit  the  surren- 
deree. The  old  tenant  had  an  estate  for  his 
wn  life,  and  not  for  the  life  of  another :  he  [  242  ] 
codd  have  transferred  that  interest,  but  he 
could  not  have  obliged  the  lord  to  grant  an 
interest  which  might  have  been  of  longer 
continuance;  even  though  a  custom  were 
dl^ed  to  support  it  (d). 


So,  if  a  copyholder  in  fee  surrender  to  the  Corpoimtum, 


Sd)  Wati.  No.cxix.  to  Gilb.  Ten.  451. 
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use  of  a  corparation,  either  aggregate  or  aole» 
which  is  enaUed  by  statute  or  Uoence  ta 
hold  holds,  k  m^ht  well  be  questioned  whe- 
ther an  admission  could  be  con^Ued.  For, 
in  the  first  place,  it  does  not  indeed  appear 
how  a  corporation  of  either  kind  can  be  a 
copyhold  or  customary  tenant,  or  discharge 
the  senrices,  as  suit  of  court,  &c.  (e).  And 
in  the  next  place,  as  a  corporation  is  im^ 
mortal,  the  fines,  in  consequence  of  death, 
would  be  lost.  The  lord  would  surely, 
therefore,  be  justified  in  refusing  an  admit- 
tance so  ajqiarently  to  his  prgudice.  In 
cases,  therefore,  in  which  the  persons  in- 
tended to  be  benefited  are  corporate,  the 
IN^emises  should  be  surrendered  to  the  use 
of  a  person  who  is  not  under  such  incapa- 
city and  his  heirs  in  trust,  for  such  corporate 
person  (^.  But  as  a  trust  is  within  the 
mortmain  acts,  the  licence  of  the  king  should 
he  obtained. 

Tmhiot.  In  the  case  of  the  Earl  of  Bath  against 


(je)  See  Bro.  FeaU^f  pi,  15.  C0.  UU,  (j^.  b.  a  Lord 
Raym,  864.  in  Tonkin  v.  Croker. 
{/)  Seeai//tf,ch.5.  p.  [213]. 
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Akn^  it  was  nid,  bjr  the  c<MiiiteI  for  the 
|lnti^  «ceordhig  to  the  rqpoft  of  that  case  [  ^^  3 
ui  Biitrr(M{f)i  itet,  ^*  though  a  lord  may 
grmt  A  copyhold  for  a  term  of  yean,  yet 
lie  lord  is  not  obliged  to  admt  ifbr  a  term  of 
years.'' 

• 

fiiiti  though  this  is  merriy  the  assertion 
ef  die  counsel  at  the  ber  in  argument^  with- 
out being  urged  on  any  apparent  principle 
of  law  or  reason,  and,  consequently,  en-  * 
titled  to  little  credit,  yet,  as  it  might  possibly 
addead^  it  may  be  necessary  to  remaiic  that 
audi  assertion  is  absolutely  contradictory 
not  only  to  indisputable  authority  but  to 
eonitsiit  usage  (jg)^  If  a  surrender  be  made 
to  th^  use  of  *  person  for  years,  or,  which 
is  the  same  thing  in  effect,  if  a  surrender  be 
msde  to  the  use  of  a  will,  and  the  testator 
ds^vise  to  a  penon  for  years,  the  lord  would 
most  certainly  be  compeUable  to  admit  him, 
equally  as  if  he  had  taken  for  life.     The  no« 


(/)p.«i7. 

(^)  See  4  Cb.  S3,  a.  Co.  Copyh.  s.  47.  Tr.  p.  1 10. 
Andieetlie  Earl  of  Beth  &  Abney :  Hauchett's cose  in 
^y^9  251.  a.  ^C.  Sec,  Batmore  &  GrMves,  1  Vent. 
360,  &c 
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minee  or  devisee  for  years,  would  mdispuU« 
bly  betome  tenant  to  the  lord,  as  to  the  por- 
tion of  copyhold  interest  appointed  him*, 
llie  lord,  therefore,  might  insist  upon  liis 
coming  in  to  be  admitted.  And  by  conae- 
quence,  the  surrenderee  for  years  may  in- 
sist, in  his  turn,  on  an  admittance,  if  refused. 
A  termor  for  years  by  licence  could  need  no 
admittance,  as  he  would  not  become  tenant 
to  the  lord. 

[  ?44] 

Heir  at  law.  As  the  admissiou  of  an  heir  at  law  is  only 
for  the  benefit  of  the  lord,  the  court  will  not 
grant  a  mandamus  to  compel  such  admis- 
sion, by  reason  of  its  inutility :  as  the  heir 
has  as  good  a  title  without  admittance  as 
with  it,  against  all  the  world  but  the  lord  (fi). 
*'  It  is  a  matter  only  between  the  lord  and 
tenant"  (i)  :  and  if  the  lord  refuse  admission, 
he  is  tenant  as  to  others  without  it ;  and  the 
lord  shall  not  be  suffered  to  take  any  advan- 
tage of  his  own  neglect. 


•  See  Hob.  IJJ.  Swinnerton  y.  Miller.  Bull.  N,  JP. 

107. 
(A)  2Durnf.SfEast,lffj.  The  King  y.RenneU. 
(1)  C(ywp,  741.  Knight  v.  Bate. 
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On    the  death  of  his  ancestor,    the  heir  What  the  heir 
may  enter  and  take  the  profits  {k),  and  main-  ^re  admits 
tain  an  action  for  any   trespass  done  to  his  "^'*' 
possession  (/).     He  may   also   make   a  lease 
of  the  copyhold   as   warranted  by  custom ; 
and    on   such    lease   an   ejectment  may  be 
brought  (m). 

If  he  die  after  entry  and  before  admit- 
tance,  there  shall  be  a  possessio  fratris  (n) : 
and  his  heir  may  enter  also,  as  he  himself 
could  have  done  (o).      His  widow  shall  be 


{I)  4  Co,  22  h,  Broton's  case.  Ibid,  23.  3.  Clarke  Sc 
Penni/r/ather,  A.  supposing  bimself  entitled,  was  ad- 
mitted, and  then  surrendered.  A/tenoards  the  lands 
descended  on  him.  His  previous  surrender  no  estoppel, 
1  Angir.  11,  Morse  v.  Faulkener  Sf  al,  and  3  Durnf.  ^• 
Eoity  365.  S.  C. 

(i)  4  Co.  33.  £• 

(m)  1  Leon*  loo.  Rummey  h  Eves.  Moore,  sg6. 
BM)ck  &  Dibletf.  Cro.  Jac.  403.  FrostoeU  &  Welch. 
3  Dwmf.  S;  Eatty  169.  and  see   1   EolL   Ahr,  50*2. 

(ff)  ByeTy  39 1,  p^.  69;  for  it  is  the  entry,  and  not 
the  admittance,  which  makes  the  possessio  Jratris  of 
copyholds.  See  1  Freem.  45.  Foxe  y.  Smithy  and  Watk. 
on  2)e$c  51-8.  63.  n. 

(o)  4  Co.  23.  }.     Clarke  &  Penny  father. 
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[  24&  )     endowed  (jp) ;  iiid  the  imsbaad  of  w  heiress 
diall  ha?e  his  curtesy  (q\ 

The  heir  maj  even  smtender  to  the  use 
of  SBotiber,  on  sstisfyiiig  ^  lord  for  has 
tme(s)  i  whether  the  inheritance  be  in  pos- 
session or  only  in  remainder  or  reveiaion  (t) ; 
and  if  he  would  devise  his  interest  he  must 
somiider  to  the  use  of  his  will  (u). 


(p)  See  GM.  Ten.  987-8.  and  Wmik.  an  Descents^ 
[iSt  edit]  53-4.  m  Net.  and  the  books  there  dtedi 
[▼is.  Moort^  97a.  fiL  495.  Sr  sgy.pl.  813.  Les  Cushtm. 
ch.  6.  p.-54.  ch.  9.' p.  67.  ch.  17.  p.  157.  6  Vin*  Copjh. 
(H.  e.)  209.  and  see  Dyer^  391-3.  pL  69.  %V  Calth,  60. 
9l§oHob.  181.  1  Bac.  Air.  Copyh.(£)  &  (G).  1  JC^m. 
JV.  P.  146.  cites  i/ii«.  18.] 

iq)  See  Gift.  &  fVaik.  en  Dcse.  uU  sup.  and  the 
books  there  cited.  [See  also  10  Easif  583.  Doe  d. 
MSner  ▼.  Sr^Ahoen.] 

(<)  4  Co-  33.  b.  BrowCt  case,  and  anif,  p.  [59]. 
[103].  and  see  Dalrymple,  F.  P*  ck.  6k.  «.  3.  p.  353-3. 
1  Anstrnther,  13.  Aforie  ▼.  FaiMeuer  6t  al, 

(f)  Cro.  Joe*  31.  Juncdme  ▼.  AuncehiM,  Cro.  J^fis. 
663.  CofeUii  V.  Co&Ata.  1  A)0.  ifir.  Ccpyk.  499.  (£) 
f/.  1.  S.  C.  But  note, — Auncdme  &  Auncdme,  only 
goes  to  the  surrenderee  m  remainder,  and  not  to  his 
keir. 

(m)  Strai^t  487.  Smith  &  Tny^iy  and  ante, 
p.  [103].  [But  by  St  S5  Geo.  3.  c.  19a.  a  darife  of  eo- 
pyboUs  is  now  made  ▼alid  without  a  surrender  tothe  use 
of  the  will.] 
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If  there  be  a  custom  to  surrender  into  the 
Bands  o{  a  tenant,  a  surrender  into  the  hands 
of  the  heir   before    admittance    would    be 

good(w). 

But|  though  the  heir  befcH^  admittance 
my  maintain  an  action  in  the  common- 
kw  courts,  as  an  action  of  trespass  or  eject-  [  246  ] 
Hient,  yet  he  cannot  sm  in  the  court  of  the 
Bumor:  and  therefore,  he  4iaU  not  have  a 
plaifit  in  the  nature  of  an  assize  (4^).  So  he 
earniot  sit  on  the  homaf^  (y)  :  though  it  fa 
said,  that  the  lord  may  anrow  upon  him  be- 
fore he  be  admitted  (js).  But  it  should  seem, 
that  this  can  only  be  where  the  delay  of  ad- 


(»)  See  I  Keb.  35.  Munifitce  and  Baker^  and  ante^ 

(f)  Co.  C^fyh.  M.  41.  Tr.  94.  A'ttw  T^  287.  iOltfi. 
60.  a.  and  h. 

iy)  Kkch.  87.  b.  Co.  Copyh.  s.  41.  Tr.  94.  But  it 
Aould  seem,  that  the  swearing  of  the  heir  on  the  ho- 
mage, being  a  solema  act  in  court  in  Ure  presence  of 
the  lord  or  steward,  would  be  tantamount  to  a  positive 
sAhinance*  Sse  WaA.  GUL  387.  K.  (^.  and  see  also 
^Bwr,  1955.  in  Roe  d.  Noden  v.  Griffiths Sf  oL  Arg. 

(t)  KM.  &  Co.  Copyh.  ttbi  sup.  Sed  vide  Moore^ 
379.  Alderman  Dixey's  case  cited  there,  and  post. 
P-l«47l. 
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mibsion  is  occasioned  by  the  heir ;  as  if  the 
lord  make  proclamation  for  him  to  come  in 
and  be  admitted,  and  the  heir  does  not  do 
so  before  the  third  proclamation  be  made : 
here  the  law,  perhaps,  would  permit  the 
lord  to  avow  on  him  by  reason  of  the  length 
of  time  now  usual  between  the  death  of  the 
ancestor  and  the  third  proclamation,  as 
courts,  at  this  day,  are  so  seldom  held  ;  and 
the  lord  manifests  hia  intention  to  admit 
him  when  he  shall  come  and  request  it. 
But  if  the  delay  be  occasioned  by  the  lord, 
the  avowing  on  the  heir  for  rents  or  ser- 
vices, would,  I  conceive,  be  tantamount  to 
an  admission  in  itself ;  as  it  would  certainly 
be  acknowledging  him  as  tenant.  In  the 
[  ^^  ]  former  case,  the  law  would  not,  perhaps, 
suffer  the  heir  to  avail  himself  of  the  avowal 
as  an  admittance,  when  it  was  the  e£fect  of 
his  own  neglect  or  refusal }  yet,  even  in  that 
case,  there  would  be  field  for  doubt,  as  the 
lord  might  have  held  his  court  oftener  if  he 
pleased  (a). 

Wherever  any  becomes  entitled    to    the 


(a)  Watk.H.cxxxyf.ioGilb.Ten.^g. 
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cepyhold,  by  act  of  law,  as  an  executor  (ft)  Other  oerton 
a  widow  taking  freebench,  in  cases  in  which  ^f  law.    *^ 
no  assignment  is  requisite  (c) ;    an   husband 
in  right  of  marriage  (rf),  or  by  the  curtesy  (e) ; 
such  person  may  enter,  &c.  as  an  heir  at  law 
might  have  done. 

And  the  true  distinction  with  respect  to 
die  heir  or  other  person  so  taking  by  act  of. 
law,  fleems  to  be,  as  noticed  by  Fenner  in 
the  case  of  Ever  and  Aston  (/*),  that,  befote 
admittance,  the  lord  himself  cannot  claim 
any  duty  or  service,  as  fealty,  homage,  re- 
lief, rent,  or  suit ;  but  that  this  delay  of  ad-  [  248  ] 
mission  shall .  not  prejudice  a  third  person. 
If  the  lord  accept  fealty,  &c.  from  the  heir, 
kc.  ik  would  be  an  implied  admittance ;   but 


(i)  See  DycTy  951 .     Haucheit^s  case. 

(c)  See  Watk.  on  Desc.  53-4.  notes.  Qilb.  Ten.  287.8, 
and  notes;  and  Watk.  No.  xxv.  to  GUb.  373. 

{d)  Hauchetfs  caae,  ubi  iup.  Co.  Ccpyh.  s.  56.  TV. 
p.  129.  GUb.  Ten.  291.  andWatk.}^.  cxxxix. p.46i. 

(e)  See  TFatk.  on  Desc.  [1st  ed.]  53-4,  notes;  and 
the  books  there  cited :  [and  supr.  p.  [245].  note  (p)« 
See  also  10  Eastj  583.  Doe  d.  MUner  t.  Brighhoen.'] 

( / )  Moore^  272.  This  distinction  was  said  to  hare 
been  tsken  in  the  case  of  Aldennan  Bixey  Sf  aL 
23  S«.  in  C.  B. 

BB  3 


ADMISSION. 


whether  the  heir,  &c.  has  been  admitted  or 
not,  ]£  relative  only  to  the  lord,  and  into 
which  strangers  have  no  necessity  to  in^ 
quire  (g). 


Surrenderee. 


But  with  respect  to  a  surrenderee,  who 
takes  by  the  act  of  the  party,  the  matter  is 
wholly  different  He  is  not  tenant  to  any 
purpose  before  admission;  he  cannot  even 
enter  on  the  premises.  The  surrenderor  con- 
tinues tenant  to  the  lord. — But  we  have  al- 
ready spoken  on  this  suljgect  in  the  chapter 
on  surrenders  {h). 


Having  thus  seen  what  may,  and  whfit 
may  not  be  done,  before  admittance,  we  come 
now  to  the  consideration  of  the 
itself. 


Admittance 
defined. 


*'  An  admittance,"  therefore,  "  is  the  lord's 
acceptance  of  a  person  into  the  tenancy/* 


It  is  the  ac-        And,   first,    it  is  an  acceptance  by  "  the 
a  tenant.         lord  i*^  for,  as  we  have  already  observed,  a 


(jr)  See  Mnt€f  p,  [a44]. 
(A)  Anteff.[ioo].Sfe. 
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penoa  could  not  be  put  into  the  tenaney 
without  his  oonfleni;(i):  a  copyhoMcr,  espe* 
onlly,  who  onoe  actually  hel«l,  and  is  stfll 
regarded  as  holdings  hift  traement  at  the  will 
ef  the  lord,  codd  not»  by  theterms,  become  [  248  ] 
die  lord's  tenant,  independentiy  of  drnt  wiBL 
The  will  of  the  loid  is  now,  indeed,  dwin- 
dled kto  ffann^  iMtt,  as  a  fon%  it  is  4rtiU 
ttdispenMble. 

Tet  tiie  acoqttance  need  not  l)e  a  petsonil 
acoq^tance  by  the  lord ;  the  lord  may  accept 
htm  by  his  stewards  or  by  the  deputy  of  hia 
ateMid. 

But  the  admission  of  a  copyholder  dif*  NtedMtbie 
And  essmtially  in  one  point  from  the  an«  ^^"'^^^ 
dent  a^ttisaon  of  a  free  tenant :  for  admis^ 
skm  was  once  equally  requinte  with  respect 
to  the  latter  as  the  former.  The  free  tenant 
coold  only  have  been  admitted  in  the  pre- 
senee  of,  and  with  the  consent,  of  his  peers. 
Each  £nnk4enaQt,>  as  /Fe^^  remarks  (Ir),  had 


(t)  AkUf  p.  [330].  anA  see  WtOk.  ItOrod.  on  ike 
Jeudal  S^t,  Pref.  to  Gilb.  Ten.  and  DOtCi. 
(i)  OnikeCrealimifBmt^ez^ 
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originally  a  negative  on  every  person  who 
was  proposed  by  the  lord  to  be  admitted. 
But  this  did  not  hold  as  to  copyhold  te- 
nants. The  copyholder,  if  not  properly  a 
villein,  was  removed  but  little  from  that  or- 
der of  men,  and  was,  at  least,  but  a  tenant 
strictly  at  will :  he  was  not  to  be  judged  by 
'  his  fellow  tenants,  as  the  freeholder  was ; 
the  lord  or  his  steward  was  the  judge  of  his 
court ;  or,  if  he  was  amenable  to  a  superior 
one,  he  was  to  be  tried  by  freemen ;  as  co- 
pyholders could  not  form  a  jury  at  common 
law.  The  presentment  of  his  fellows  was 
not  essential  to  give  power  to  the  lord  to 
resume  liis  tenement ;  he  might  have  seized 
[  2d0  ]  it  at  his  pleasure,  whenever  he  chose  to  per- 
mit him  no  longer  to  hold.  From  hence, 
then,  it  must  appear,  that  the  same  reasons 
did  not  apply  to  the  copyhold  tenant  as 
to  the  free,  with  respect  to  the  admisi»on^f 
«  new  person  into  the.  tenancy.  Hence  the 
lord  or  his  steward  *  may  admit,  as  well  out 
of  court  as  in ;  since  the  approbation,  or 
even  the  testimony,  of  the  former  tenants  is 
not   requisite.      It    were  indeed  most  egre- 


•  Kick.  9%.  b. 
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giously  absurd,  to  supppse  the  concurrence 
of  others  to  be  necessary,  where  the  estates, 
equally  of  themselves  as  of  the  person  about 
to  be  admitted,  were  absolutely  dependant 
upon  the  will  of  the  lord,  not  only  as  to 
their  origin,  but  also  as  to  their  duration 
and  extent. 

The  admission,  however,  of  the  new  tenant  Bot  should  be 
out  of  court,  should  regularly  be  notified  by  ^l^^  eouit. 
the  lord  or  his  steward,  at  the  next  court-day, 
for  the  information  of  the  tenants.     This  too 
was  more  immediately  necessary  in  ancient 
days:  as,  in  case  the  tenants  shoidd  have 
known  any  objections  to  the  person  so  ad- 
mittedy  of  which  the  lord  might  have  been 
ijgnonuit,  they  might  have  informed  him  of 
them,  from  which  he  might  have  been  in- 
duced  to  resume  the  estate,  as  having  con- 
farred  it  on  a  person  who  was  unworthy  of 
the  grant.    Add  to  this,  that  it  must  be  regu- 
larly inserted  on  the  court  rolls  of  the  manor  ; 
by  a  copy  of  which  he  is  to  hold  (/)• 

[251  J 

If  the  admittance  be  by  the  lord  or  stew-  SS^ 
ard  out  of  court,  a  memorandum   of  such  ^ftn^e  ™»de 

out  of  court. 
{I)  Walk.  N.  ciu.  to  GUb.  Ten.  448-9. 


1 
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admiiitaiice  «hMld  be  made  to  die  following 
e&ot: 


litmor  ^1          ^^  Bfi     IT     REMJKMBEEtoy     <hlt 
Fmrhartt.  J  ^^  ^|^jg  ^  _^ ^y  ^f 

18 — ,  ftc.  fF.  H*  off  &c.  cavie  in  his  prc^o* 
person  before  me  E.  M.  lord  (or  **  steward  ^' 
as  the  case  may  he)  of  the  manor  of  Fairhurst 
afoKsaid,  and  prayed  to  be  admitted  to  all, 
ht.  To  whom  I,  the  said  E.  M.  as  lord  of 
the  said  manor,  personally  granted  seisin 
tibereof  by  the  rod :  (or,  ^*  To  whom  the  lord 
of  the  said  manor,  by  me  his  said  steward^ 
granted,  ftc/^)  To  hold  to  him  the  said 
W.  H.  and  his  heirs  for  erer,  by  copy  of 
court  roU,  at  the  will  of  the  lord  or  lords 
for  the  tune  being,  {or  tf  the  admittance  be 
hy  the  steward^  say^  m  Ike  commonjorm^ ''  at 
the  will  of  the  lord,'')  according  to  the  cna^ 
tom  of  the  said  manor ;  by  the  rents,  duties, 
&c.  And  he  was  admitted  tenant  thereof 
(**  by  me  the  said  lord,^')  in  form  aforesaid ; 

and  gave  for  his  fine :  but  Us  fealty 

was  respited.*' 

E.M. 

Lord  ^or  steward)  ftc* 
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At  the  next  court  this  memorandum  should 
be  produced  and  enrolled : 

m 

"  Also  at  this  Court  it  was  certified  Entry  on  the 
by  the  said  steward^^that,  out  of  court,  and 
since  the  last  court,  TV.  H.  of,  &c.  was  ad* 
mitted  by  the  personal  acceptance  of  the 
lord  of  this  manor,  {or  '*  of  him  the  said  [  262  ] 
steward,'')  to  all,  &c.  which  said  premises 
had  been  before  duly  surrendered  to  the  use 
of  the  said  W.  H.  &c.  {or  ^^  had  descended 
to  him  the  said  W.  H.  9S  the  customary  heir 
of,  &c.'0  Of  which  admittance  a  memoran- 
dum  was  made,  and  signed  by  the  said  lord^ 
(or  **  steward")  and  now  produced  and  read 
in  court,  in  the  words  following,  that  is.  to 

^^\  Be  it  remembered,  &c. 


As  the  presence,  therefore,  of  the  tenants  Adnwiion 

*  \  oat  of  court 

is  not  necessary  on  the  admission  of  a  co-  and  by  whom 
pyholder,    the  lord  {m)  or  steward  (n),  may  *     ^ 
admit  out  of  court  as  well  as  in. 


■■«i^nM*aBW»«V»i«*»«*< 


(m)  4  Co.  s6.  b. 

(n)  Kick.  8a.  h.  1  RoH  Ahr.  505.  Capyh.  QT)  pi.  4. 
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It  is  said,  indeed  (o),  that  an  imder-stew- 
ard  cannot  admit  out  of  court:  but  it  is 
repeatedly  laid  down  in  our  books  Q9)  that 
a  deputy  may,  when  properly  constituted, 
"  do  any  act  which  his  principal  might  have 
done;  and  that  less  power  he  cannot  have(jr).'' 
[  268  ]  There  does  not  appear  any  good  reason  then, 
why  there  should  be  a  particular  exception 
with  respect  to  admitting  a  copyholder  (r),  as 
it  is  merely  a  ministerial  act. 

Oat  of  the  Now    whercver  an    admission   would    be 

°^^^^'  good  out  of  court,  it  seems  to  follow,  as]  a 

necessary  consequence,  that  such  admission 
would  be  good  out  of  the  manor  ($).  And  it 
is  acknowledged  that  the  lord  himself  may 
admit  out  of  the  manor  (/)  :  and  though  it  is 
said  that  a  steward  cannot  do  so ;  yet  most 


(o)  Bro.  Court  Bar.  pi.  ss.  Ten.  per  Copie,  pL  26. 
Co.  Copyh.  s.  46.  p.  107.     Kitoh,  ^.  b. 

(/))  1  Lord  Rat/m.  659.  Parker  &  KeU.  1  SaUc.  95. 
S.  C. 

{q)  See  1  Lord  Raym.  &  Soli,  ubi  supr. 

(r)  SteCo.Copyk.  S.46,  TV.  p.  107. 

(x)  See  1  Salk.  184.  Dudjidd  &  Andrew,  and  WaiL 
No.  cxL  to  Gilb*  Ten.  448. 

[{)  4.  Co.  26.  b.  MehncVs  ca^e. 
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of  the  cases  evidently  suppose  such  admiasion 
to  have  been  at  a  court  held  out  of  the  ma- 
nor {u).  Now  it  is  clear  that  a  court  cannot 
be  held  out  of  the  manor,  unless  it  be  by 
special  custom  *j  as  where  a  court  is  held  in 
one  manor  for  a  whole  honor  in  which  there 
are  seyeral  manors  (x) :  and,  therefore,  this 
reasoning  does  not  apply  to  an  admittance^ 


{u)  4  Cq.  36.  b.  37.  a.  Clifton  v.  Mdineaux. 

*  If  a  man,  having  two  manors,  would  willingly  have 
the  tenants  of  both  to  do  suit  and  service  to  one  court, 
this  is  bat  lost  labour  in  tlie  lord  to  practice  any  such 
wiioa:  for,  notwithstanding  this  union,  they  will  be 
still  tvo  in  nature,  howsoever  the  lord  covet  to  make 
them  ooe  in  name :  and  the  one  manor  hath  no  tvarrant 
io  caU  the  tenants  to  the  other  manor^  but  every  act 
done  in  the  one  to  punish  the  offenders  in  the  other,  is 
traversable.  Yet^  if  the  tenants  will  vohmtarily  submit 
^lemsdves  to  swA  an  innovationf  and  the  same  be  con- 
Hmud  wthovt  contradiction^  time  may  make  this  union 
perfect,  and  of  two  distinct  manors  in  nature  make  one 
m  Dame  jmd  use.  And  such  manors  peradventure  there 
ve  thus  united  by  the  consent  of  the  tenants  and  con- 
tinuance of  time,  but  the  lord's  power  of  itself  is  not 
safficient  to  make  any  such  union,  causd  qua  supra. 
Bat  if  one  manor  holdeth  of  another  by  toay  of  escheat, 
theae  two  manors  may  be  united  together,  ^/^r^'or  enim 
est  dispositio  legis  qmrn  hominis.  Co.  Copyh,  s.  31. 
Tr.  47-8. 

(«)  Cro.  Car.  367.   Seagood  v.  Hone,  Co.  Litt.  58.  a. 
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merely  as  an  admittance,  as  an  admittance? 
may  most  certainly  be  out  of  court.  And  as 
to  the  case  of  Tukeley  v.  Hawkins  (y),  so  far 
as  it  relates  to  this  point,  it  seems  to  be  com- 
pletely answered  by  the  reasoning  in  that  of 
[  254  J .  Duiffield  V.  Andrews  [z\  which  appears  to 
apply  as  strongly  to  an  admission  as  to  a 
surrender. 

Who  may  We  will  now  proceed  to  inquire — Who 

may  be  such  lord,  steward,  or  under-steward, 
as  may  admit  a  copyholder  ? 

Lord  And  here  a  distinction  is  frequently  made, 

with  respect  to  the  lord,  between  an  admission 
on  a  grant  and  on  a  descent  or  surrender.  But, 
in  the  first  instuice,  the  incapacity  goes  rather 
to  the  power  of  granting  than  of  admitting  : 
for  if  the  lord  has  power  to  grant,  he  certainly 
has  power  to  admit.  If  the  grant  be  invalid, 
the  admission  on  such  grant  would  be  of  no 
avail.  Besides  :  admission  is  generally  made 
at  the  time  of  the  grant  by  die  lord  who  ginnta; 
and  if  it  be  not  actually  and  fermally  made, 
the  grant  itself  would  be  sufficient  to  warrant 
the  grantee  to  enter ;  as  the  very  act  of  making 

(^)  1  Lord  AayM.  76.  (z)  1  Salk.  184. 
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Af  gcaat  necessarily  supposes  the  Bccef^mce 

of  kin  as  a  tenant*. 

* 

In  the  case  of  descents  and  surrenders^  the 
kffd,  the  steward,  or  under-stewaid,  are  merely 
iitftruments :  They  are  compellable  to  admit  if 
oiteQably  such ;  and  the  tenant  is  not  to  in* 
quire  iato  the  legality  of  their  title. 

[  266  ] 

If  a  person  therefore  be  lord  de facto  it  is  Loid  dtfiieto. 
enough :  For  whether  he  be  lord  by  right  or 


■^ » 


*  [Where  the  lord  of  a  manor  granted  A*  the  rerer- 
rioA  of  certain  ppeiaiaea  then  in  hit  tenure,  to  hold  to  B. 
for  hii1ife»  immediately  after  the  death  of  A. :  held  that 
fi.  migbt  on  the  death  of  A.  maintain  an  ejeotment, 
altfaoogb  he  had  nerer  heen  admitted,  he  having  acquired 
aperfect  legal  title  by  the  grant  without  admittance. 
I  Bamen.  9^  Aid.  453.  Roe  d.  Cosk  r.  Lovehis.  And 
jMT  AbbotTi  C.  J.  when  the  lord  makes  an  Qrjkgioal 
fnoly  no  admittance  to  a  copyhold  conformaMe  to  the 
caffiom  of  the  manor  seems  necessaryi  ei^oept  in  cases 
tDslogoos  to  those  where  lirery  of  seisin  would  be  re- 
quinte  in  the  grant  of  a  freehold.  Now  a  feoffment  is 
oslelectiial  till  livery  of  seisin  takes  place,  but  a  ffee* 
kMvmfbe  granted  in  reversion  without  any  livery  of 
leinoy  snd  therefore  reasoning  by  analogy  from  the 
grsnt  of  a  freehold,  it  seems  ton^  that  the  grantee  of  a 
oopjhold  in  reversion  has  a  good  and  perfect  title  by  the 
grsnt  without  admittance,  and  that  being  so,  he  may 
take  poiseHion  on  the  death  of  the  tenant  for  life^iMf.] 
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by  wrong,  as  a  disseisor,  &c.  (a) ;  whether  he 
be  seised  in  his  own  right,  or  in  the  right  of 
another  (b) ;  whether  he  have  an  absolute  or 
defeasible  (c)  title  ;  whether  he  be  tenant  in 
fee,  in  tail  (rf),  for  life,  years,  at  will,  or  by 
sufferance  (e")  ;  whether  he  be  an  infant,  or  of 
full  age,  &c.  (J*)  it  matters  not :  His  admit- 
tances being,  in  these  cases,  only  ministerial, 
they  will  be  good,  and  obligatory  on  his  suc- 
cessors or  those  having  right. 

Steward.  So  the  law  is  not  very  curious  in  examin- 

ing the  imperfections  of  the  steward's  per- 
son, nor  the  unlawfulness  of  his  authority ; 
for  be  he  an  infant,  or  non  compos  mentis^ 
an  idiot,  or  lunatic,  an  outlaw,  or  an  excom- 
municate, yet  what  things  soever  he  per- 
forms as  incident  to  his  place,  can  never 
be  avoided  for  any  such  disability,  because 
he  performs  them  as  a  judge,  or  at  least  as 
custom's  instrument;  and  for  his  authority, 

(a)  Co.  Liu.  58.  b'  1  Co.  140.  b.  4  Co.  t23.fr.  ^^a* 

(b)  See  of  a  Guardian,  Co.  LUt.  Sf  4  Co.  M  supra. 
SfGodb.  143.  Ca.  177. 

(c)  Co,  LUU  58.  b.  4  Co.  93  b.  24.  a. 
(ji)  j^  Co.  ^3.  b. 

^e)  4  Co.  33.  b.  24.  a.  '  Co.  LitL  58.  b. 

(/)  4Co.«3.*. 
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though  it  prove  but  counterfeit  if  it  come  to 

exact  trial,  yet  if  in  appearance  or  outward 

shew  it  seems  current,  that  is  sufficient.     As     [^^50] 

if  I  grant  the  stewardship  of  my  manor  of 

Dak  by  patent,  and  in  the  patentee's  absence 

a  stranger  by  my  appointment  keeps  court, 

this  is  authentic.     If  a  grant  of  a  stewardship 

be  made  to  one,  and  for  some  fault  or  defect 

in  the  grant  it  is  avoidable,  yet  courts  kept  by 

him  before  the  avoidance  shall  stand  in  force  ; 

and  whatsoever  he  did,  as  steward,   is  ever 

unaToidable  (g)* 

K  such  steward  be  appointed  by  parol  only, 
his  admissions  will  be  equally  valid  as  if  he  had 
been  appointed  by  an  instrument  however  so- 
lemn ;  and  even  though  his  appointment  be 
avoided  for  such  cause :  As  if  he  be  appointed 
by  parol  by  a  corporation ;  though  a  corporation 
cannot  constitute  such  officer  without  writing ; 
And  so  also  if  the  steward  be  retained  by  parol 
by  the  king's  auditor  or  receiver  (h). 


So  an  under-steward  may  be  appointed  by  Under^tew- 

ard,  &c. 


(g)  Co,  Capyh.  s.  45.  TV.  p,  104-5.  Cro.  Eliz.  699. 
Harm  v.  Jajfs, 
(i)  Ibid.  8, 45.  and  see  Moore,  112. 

'  CC 
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parol  (f )  :  And  such  deputy  may  act  either 
in  his  own  name  or  in  the  name  of  his  prin- 
cipal (A:). 

[  267  ]  So  an  under-steward  may  authorize  another 

to  do  a  particular  act,  as  to  keep  a  court  (/)• 
And  even  if  a  person  was  not  expressly  au^ 
'  thorized  to  do  a  particular  act  only,  but  ap- 
pointed an  under-deputy  generally,  and  so  the 
appointment  be  absolutely  invalid,  and»  con- 
sequently, such  person  have  no  true  or  l^al 
authority  at  all,  yet  his  admittance  would  be 
good  (m). 

So  if  a  chief  steward  make  a  deputy  and 
die,  though  the  deputation  Would  necessarily 
be  at  an  end,  since  a  derivative  power  cannot 
exist  when  its  source  has  ceased,  yet  the  ad- 
missions made  by  the  deputy  after  the  death 
of  his  principal  wOuld  be  equally  valid  as  if 
made  in  his  life  time  (n). 

•  ... 

(f)  Ibid.  s.  46. 

{k)  1  Lord  Raym.  658.  Parker  &  Kett.  1  SM.  95. 
S.  C. 

(/)  1  Leon.  388.  Lord  Dacre's  case.  1  Lord  Ra^. 
G61-2. 

(m)  See  Parker  3c  Kett.  1  Lord  Rayrn.  1  SM. 
Comi/n8*s  Rep^ 

(»)  Moore^  11 2. 
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But  if  a  stranger,  without  the  appointment 
of  the  lord,  or  consent  of  the  right  steward, 
or  without  any  colour  of  authority,  will,  of  his 
own  heady  come  into  a  manor  and  keep  a  court, 
it  seems  that  a  performance  of  any  judicial 
duty,  or  the  executing  of  any  act  whatsoever, 
will  not  be  warranted,  especially  if  the  court 
be  kept  without  warning  given  to  the  bailiff 
by  precept,  according  to  the  custom  (o). 

[  258  ] 

And  as  the  lord  is  not  obliged  to  admit  the  Admittance 

.  .   •      i_  •       •  J.  •  .  by  attorney- 

tenant  m  his  own  person,  so  it  is  not  necessary    -^  ^ 

that  the  tenant  be  personally  admitted.  The 
lend,  if  he  pleases,  may  admit  him  by  attor- 
ns (p).  Though  it  is  said  that  he  is  not  com^ 
peUahk  to  admit  him  by  attorney ;  as  a  person 
camiot  swear  his  fealty  by  another  {q).  In  the 
cue  of  femes  covert  and  infants  taking  by  de- 
scent or  surrender  to  a  last  will  he  is  now  com- 
pellable to  admit  them  by  attorney  in  certain 
casesi  by  statute  (r).  And,  as  it  is  now  be- 
come usual  to  respite  or  pardon  fealty,  such 


(0)  Co.  Coptfh.  f .  44.  Tr.  p.  105. 

(r)  9  ^*  7^'  ^'  ^^  Coomb^i  case. 

Cf)  Ibid.  2  Rep,  in  Chanc.  s^*  Floyer  v.  lieding* 

(r)  gGeo.  1.  cap.tg, 

C  C  2 


[MO  ] 
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him  with  the  possession  of  the  tenements,  and 
not  the  acceptance  of  his  person  *, 

When  a  copyholder  surrenders  into  the  Surrenderee. 
hands  of  the  lord  or  steward,  the  surrenderee 
is  expressly  received  into  the  tenancy  by  the 
lord  or  steward  saying  to  him,  "  I,  as  lord  of  Manner  of 
tliis  manor/'  (or  **  I,  as  steward  of  this  manor,  *  ^^^' 
do,  for,  and  in  the  name  of,  the  lord,'')  **  ad- 
mit you,  A.  B.  as  tenant  to  all  that,  &c. 
which  have  been  now  surrendered  into  my 
hands,  by  C.  Z).  to  your  use :  to  hold  to  you 
and  yonr  heirs,  by  copy  of  court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of 
tlus  manor,  by  the  rents,  duties,  and  services, 
therefore  due  and  of  right  accustomed ;  and 
according  to  the  form  and  efiect  of  the  said 
surrender ;  And  do  put  you  into  the  seisin  of 
the  same  premises  by  the  delivery  of  this  rod." 


The  new  tenant  then  receives  the  rod,  or  Seisin  and 
other  symbol  of  possession ;  and  pays  his  fine ;       ^* 
and  is  sworn  to  fealty,  unless  his  fealty  be  par- 
d(med  or  respited. 


*  [As  to  actual  admission  being  necessary  or  not  under 
an  origioal  grant  from  the  lord,  sec  2  Barnew,  Sf  Aid,  453. 
Roe  d.  Cosh  \,Lov€lesff  andsupr,  [254].] 

CC3  . 


[  260  ] 

Entry  on  ihe 


livwy  of 
b;  the  rod  oi 
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venience^  adopted  at  a  very  early  period. 
Hence  the  proper  and  improper  investiture 
of  ancient  days.  The  immediate  tenants  of 
the  king  who  held  per  harovianiy  were  usu- 
ally enrobed  before  their  peers  on  the  occa- 
fflon.  In  early  times  the  tenant  was  obli-  [  261  ] 
gated  to  assist  his  lord  with  his  counsel. 
The  tenants  m  capite  formed  the  court  baron 
of  the  realm.  The  dignity  of  the  peerage 
was  attached  to  their  territories ;  and  the 
tenant  received  the  insignia  of  his  order 
on  receiving  the  grant  of  his  lands.  It  was 
tantamount  to  the  proper  seisin  as  to  the 
fixture  of  property^  it  was  of  equal  pub- 
licity to  his  peers ;  and  it  supplanted  it. 
And  from  this  circumstance  of  enrobing  or 
investing  the  tenant,  came  the  term  of  in- 
vestiture. 

In  eth^  cases,  the  symbol  was  generally  Arbitrary 
aibitvary;  and  often  of  the  most  extrava- 
gant nature:  a  sword,  a  lance,  a  knife,  a 
glove,  the  key  of  a  church,  and  even  a 
drfnking-cqp,  or  a  lock  of  the  grantor's  hair 
was  adopted  as  the  symbol  of  possession. 
The  rod,  staff,  or  verge,  however,  was  the 
most  common ;  and  which  most  probably 
was  no  other  than  that  borne  by  the  officer 

c  c  4 


[26J] 
The  usual 

shMiIdbe 
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case  as  to  the  opinion  of  the  court  with  re- 
spect to  the  operation  of  the  surrender,  or 
the  validity  of  such  a  custom ;  but  only  that 
if  there  could  be  such  a  custom,  it  was  not 
within  the  jurisdiction  of  the  council,  but 
triable  at  common  law  («r). 

However,  there  can  be  no  doubt  but  that ' 
if  the  usual  symbol  be  not  used,  and  a  cus- 
tom requiring  that  very  symbol  be  good  at 
law,  that  a  court  of  equity  would  relieve  on 
a  valuable,  a  moral,  or  meritorious  consi- 
deration. Indeed,  it  would  be  very  impru- 
dent to  depart  from  the  accustomed  mode ; 
and  the  particular  ceremonies  which  have 
been  long  adhered  to,  ought  not  to  be  ca- 
pridoQsIy  forsaken. 

When  the  tenant  is  admitted,  he  usually  Fine- 
pays  a  fine  to  the  lord.     But  this  is  no  part 
of  the  admission,  but  the  consequence  of  it : 
nor  is  it  even  a  consequence  of  necessity ;      [  263  ] 
for  the  lord  may  not  only  remit  or  waive  it, 
(tboogh  such  remittance  or  waivure  would, 


(j)  Cro.  Car.  597.  Aspi/e  v. 
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The  next  thing  to  be  observed  on  admisi'  Fealty. 
^on  is  the  oath  of  fealty. 

In  the   days  of  barbarism  and  ferocity,  On^nofita 
when  man  estimated  his  right  by  his  power, 
and  regulated  his  honesty  by  the  length  of 
his  sword;   when  nation  supplanted  nation 
in  its   possessions,   and  clan   invaded    dan 
without  compunction  or  shame  ;  when  glory     [  264  ] 
was  attached  to  rapine  and  desolation,  and 
each  mighty  chieftain  prided  himself  on  being 
the  greater  thief,  the  chieftain   became  na- 
tonilly  jealous  of.  his  neighbours.     He  was 
conscious  that  if  his  arm  was  against  every 
man,  every  man^s  arm  would  be  against  him. 
Settled  among  the  injured  inhabitants  of  a 
country  whom  he  had  plundered  and  dis- 
tressed, he  was  careful  of  his  own  strength. 
But  he  was  not  only  apprehensive  of  the 
vengeance  of  the  oppressed,  he  was  equally 
jealous  of  his  fellow  lords.    Hence  he  bound 
his  fidlowers  by  oath  to  be  true  to  his  person ; 
and  exacted  the  most  solemn  promises  of  fide- 


p^m^'^^mmm^'^^ 


18  perfected  by  the  admittance  of  the  tenant,  and  the 
fine  ii  not  due  dll  after  the  admittance,  l  Eastf  632. 
Graham  1,  Sime^  tcvitLinfr.  p.  [286-7.  ] 


lit;  from  him  who  was  about  to  be  a 
into  the  tenancy. 

TeiMut  at  wiu  A  tenant  strictly  at  will  was  not  t 
untewby ci»^  fealty,  as  the  lord  might  amove  him  i 
"™-  sure.     A   copyholder,    however,    not 

considered  as  a  tenant  strictly  at  n 
as  irremovable  while  he  perfonned  1 
vices,  was,  in  pursuance  of  custon 
sworn  (z). 

wbomajr  It  should   seem,  that  any  lord  w 

ukeft*ltT.  ,    .      , 

power  to  admit,  has  power  to  take 

But  he  need  not  take  it  in  person  :  t 

may   be    administered    by    his    stew 

bailiff(a). 

Who  msj  But  the  tenant  cannot  make  his  fe 

another ;  for  a  person  cannot  -  swear 

[  366  ]     tomey  (b) ;  though  instances  of  one 

gt^j^-,  swearing  in  the  name  of  another  s 
wanting  (c). 


(s)  See  Fits.  Abr.  tic  Serement.  Co.  LiU.  6 
(d)  Co.  Copyh.  i.  30.  Tr.  p- 15.  Lilt.  a.  93. 
lb)  Co.  Liu.  eS.  ft. 

(c)  Harg.  N.  (5)  to    Co.  Lilt,  tjS.  a.     See 
33He».6.c.6. 
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An  infant,  it  is  said,  cannot  be  sworn  to  '^tifynt.feme 

covert, 

(ealtj{d).  But  it  should  seem  that  a  feme 
covert  should  be  sworn.  For  in  the  cases 
of  copyholds  the  feme  covert  only  is  ad- 
mitted (e)  and  not  the  husband ;  and,  there- 
fore, she  only  must  do  fealty.  The  statute 
of  George  the  First  (c.  29.)  has  made  no 
provision  with  respect  to  the  oath. 

It  is  now,  however,  seldom  administered  in 
these  or  in  other  instances  ;  but  when  the  oath 
is  taken  it  may  be  in  this  form  : 

"  You  shall  swear  that,    as  to  the  tene-  Fonnofthe 
ments  to   which   you   have   been   now  ad- 
mitted, you  will  be  a  true  and  faithful  te- 
nant to  the  lord  of  this  manor.     So  help  you 
God.*' 

As  fealty  is  now  only  requisite  for  the 
preserving  and  evidencing  the  existence  of 
the  subsisting  tenure,  it  is  become  usual  to 
respite  it  on  the  admission  of  a  copyholder ; 
as  his  teuure  is  sufficiently  evidenced  with- 


{d)  2  Ingt»  1 1 .  Co*  Litt,  6^*  a.  and  the  books  there 
cited. 

{e)  See  1  Hen.  Blackst.  341-2.  Compton  v.  Collinsm. 


[MO] 
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prescribed  several  centuries  ago.  It  is  in- 
cluded in  that  contained  in  our  statute  book, 
of  the  time  of  Edward  the  Second,  which 
form  is  thus : 

**  Hear  you  my  lord  JK.  that  I  will  be 
fidthfiil  and  true,  and  faith  to  you  will  bear, 
for  the  tenements  which  I  claim  to  hold  of 
you;  and  that  I  will  lawfully  acknowledge 
and  do  to  you  the  customs  and  services  that  i  ^^  ] 
I  ought  to  do  at  (or  according  to)  the  terms 
assigned :  So  help  me  God  and  the  saints(^).'' 

The  villein  also  swore  that  '*  he  would  be 
justified  by  his  lord  in  body  and  goods  » 

In  forms,  however,  of  more  ancient  days, 
the  clause  we  have  animadverted  on  is  not 
found  :  that  given  us  by  Bracton  (A)  is  thus : 


(g)  "  Quaunt  fraunk  homme  ferra  feaute  il  tendra  sa 
main  outre  le  livre  &  dirra  issint ;  ceo  oiez  vous  mon- 
SKor  R.  que  jeo  vous  serrei  foial  &  loial  &  foy  vous 
porterd  dcs  tenements  qe  jeo  clayme  de  vous,  &  Idial- 
ment  toub  conuestrei  &  loialtnent  vous  femi  le^  om- 
tumn  et  les  senrices  qe  fiure  doie  as  teimes  aBsign9«s^<; 
li  moy  eide  dieux  &  les  setntz." 

(h)  Bract.  Lib.  «•  cap.  35,  sec.  g,  fbl.  80.  a.  ^^  Hoc 


Fealty  is 
mom  io  re- 
aped or  the 


[M8] 
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^e  come  iMwr  to  the  inquiry  into  irliat  Adimtunce 

«  byioiplictttioii. 

BhaH  amount  to  an  admittance}  or  into  aa 
admittance  by  implication* 

An  admittance  need  iiot  be  in  any  parti- 
ctdar  form  of  words  *  ^  fw,  if  we  look  to  the 
reason  of  the  things  we  may  co«icIude»  says 
Chief  Baron  Gilbert  (/),  that  any  thing  that 
^xpiesBes  the  lorcl'19  consent  to  the  -  suirender 
skoald  amount  to  an  admittance ;  for  it-  is  his 
consent  only  that  is  requisite  after  the  surren- 
der,  to  make  the  surrenderee  a  tenant ;  and 
what  matter  is  it  whether  that  be  done  by 
dmmus  concessit  et  admissus  estf  or  by  au 
act  Uiat  amounts  to  as  miich  ? 

Thus  if  the  lord  says  to  the  surrenderor^ 
''  You  have  surrendered  to  the  use  of  such 
anoDe,  to  which  surrender  I  agree ;"  it  will  be     [  ^00  ] 
a  good  admittance  of  the  surrenderee  (m). 

So  if  the  lord,  knowing  of  the  surrender^ 


*  A,  sorrenders  to  the  use  of  B.'^ori  granis  to  J?.— • 
good.    See  Calth.  gg. 

(0  Ten.  liSa-a. 

(«)  3  Bulst-  2\g.per  Cur.  in  RoseweU  &  Welch ^  and 
•fcirf.  23«.  in  Elkin  &  Wastall    . 

D  D 
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r 

be  admitted :  tiie  admittance  of  /.  N.  would  l^^  1 
be  implied,  as  it  should  seem  fit)m  the  better 
authorities  (r).  For  as  Lord  Coke  argues  on 
another  occasaon,  ''  The  lord's  acceptance  of 
the  sorrender  is  quasi  an  admittance ;  for  in 
that  he  allows  him  to  make  a  surrender,  he 
thodif  ateits  him  to  hare  [an  estate]  where^ 
to  make  a  surrender  (s)),-* 


— **  An  admittance  is  the  accept* 
aaee  of  a  person  into  the  Tenanof.'* 


When,  therefore,  the  person  is  not  put  Admittance  is 
into  the  Tetumcy  no  admittance  can  take  ^a^^S!^^!'*^ 
j^ace. 

IT  a  copyholder  surrender  to  the  use  of  A.  iVust. 
in  tmst  for  £.,  A.  will  become  tenant  to  the 
loid,  and,  consequently,  must  be  admitted: 
bat  jB«  taking  only  an  equity,  cannot  pos- 
d>Iy  be  the  object  of  admission,  since  he 
has  nothing  to  do  with  the  tenancy,  which 
is  filled  by  A.  So  if  A.  die,  his  heir  must 
be  admitted;  but  if  B.  die,  J3/s  heir,  as 


(r)  See  5  Bakt.  1237.    Bjtajilinwn  v.  Greeves.    Gilb. 

Ten,  «8a-a.  and  Waik.  N.  cxxx.  p.  457. 

(f)  See  Cro.  Eliz.  504.    Gyppen  ▼.  Bunney* 
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Bttch,  can  no  more  need  admittance  than  B* 
himself  could  have  done  (i). 

So  if  a  surrender  be  made  on  conditioii^ 
the  surrenderee  must  be  admitted  within 
the  prescribed  time  (u) :  and  if  the  condition 
be  fulfilled  on  the  part  of  the  surrenderor^ 
or  broken  on  that  of  the  surrenderee,  the 
surrenderor  shall  be  in  of  his  old  estate,  and 
consequently  require  no  new  admittance; 
he  being  already  in  the  tenancy  (tz?).  But 
if  the  surrenderor  fulfil  not   the   condition, 
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(0  See  MoarCf  890.  Rivd's  case.  1  Fern,  44.1. 
Trinity  College  Cambridge  v.  Bronume.  And  post.  ch.  7. 
P*  [  ^93]-  [Devise  of  a  copyhold  to  two  and  their  hein, 
(and  who  appear  to  have  been  accordingly  admitted,) 
jfi  trust  to  permit  A.to  enjoj  the  same,  or  to  pay  to  or 
permit  her  to  receive  the  rents  during  her  li&^  for  her 
separate  ose,  and  subject  to  such  estate  of  ^.  .to  such 
persons,  Sec,  as  A.  should  by  her  will  i^point,  and  in 
default  of  appointment,  to  the  right  heirs  oi  ^.— An 
appointee  under  the  will  of  A.  takes  a  legal  estate,  al- 
though the  trustees  had  never  surrendered  to  the  use  of 
the  will  of  ^.  nor  had  i4.  been  admitted  tenant.  5  TrnmU. 
382.  Doe  d.  Woodcock  v.  Barthrop.  See  also  as  to 
trusts,  supr.  p.  [212]  and  infr,  p.  [293].] 

(tf)  See  ante f  ch,  3.  p.  [84],  ^c.  [116],  Ac. 

(pj)  9  Co.  107.  a.     Kitch.  123.  a.    Co.  Copt^.  s.  56^ 
Calth.  60.  67.    Cro*  Eliz.  239,  , 
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or  tbe  surrenderee  infringe  it,  the  estate  will 
become  absolute  in  the  latter;  and,  conse- 
^endy,  the  fbrmer  will  have  only  an  equity  Eauitj  of 
of  redemption  which  lies  not  in  tenure  (s)  j  •"'P***"- 
and  if  the  estate  aflerward  come  to  the  origi- 
nal  surrenderor,  he  must  be  admitted  to  it  as 
if  it  had  never  been  in  him  (y). 

ff 

If  a  copyholder  in  fee  surrender  to  a  per-  lUvenioci. 
mi  for  life,  or  for  any  other  particular  estate, 
be  shall,  on  the  determination  of  such  estate, 
be  in  of  his  old  seisin,  and,  consequently, 

need  no  admittance  (z). 

< 

If  a  person  have  only  an'  authority  or  Autbority. 
power,  but  no  legal  interest  in  the  copyhold, 
no  admissbn  can  be  necessary ;  for  he  has 
iiothing  to  do  with  the  tenancy  (a) :  but  the 
^pomtee  must  be  admitted,  as  he  will  become 
tenant  to  the  lord  (b). 


(x)  See  aniCy  p.  [i3o].  and  next  chap.  p.  [394]. 
iy)  13  Mod.  49.  Benson  ic  Scott,  and  antCy  [121]. 
(z)  9  Co.  107.  a.  &  pott.  [387-8]. 
(a)  Cro,  Jac.   199.    Beal  &    Sheppard^    and  post. 

['94]. 
(*)  See^ate,  [105].  &post.  ch.  7.  [394-5], 
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Hie  bailiff  who  is  only  a  penuM'  c^ 
fits  and  no  tenant,  needi  no  uiakt 
Nor  shall  a  guardian,  as  sucfat  hon 
pointed,  be  admitted  himself  j  but  ti 
iy  such  his  guardian  :  The  infast, 
his  guardian,  being  tenant  to  the  Iw 

If  there  are  several  joint-tenants  ' 
been  admkted,  and  one  die,  the 
coDtinue  in  of  their  former  admitti 
new  admittance  can  be  necessary  aa 
IU>  new  tenancy  areated  {d). 


uM  teiMuiU 


Bnt  it  is  otherwise  with  respect 
ceneis  and  toiants  in   common; 
tnnamit  serend    esttixs;     and   thi 
taking   from   them   will   be   in  «f 

seisin  (e). 


Widow,  fcci  A  widow  taking  her  freebench,  oi 
band  his  curtesy,  or  on  surviving 
who  wag  a  termor  for  years,  are 
continue    the    seisin  of  the  deceas 


(0  O.  Ciyy*.  1. 56.  7V.  138. 

(<0  Co.  Copgh.  $.  56.  Tr.  130.    KiUA.  is 

<e)  Co.  Copgh.  Hbi  tup.  C^h.  64,  m^puit. 


i 
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thenefoiey  to  require  no  new  admiwosi} 
tlK>ii|^  some  awcrt  it  to  be  deptfltcleiit  upon 
awtain.(/). 

As  the  tenant  could  not  marry  without 
the  consent  of  the  lord,  he  could  not,  by 
reason  of  such  marriage,  introduce  a  person  [  978  } 
into  tike  tenancy  but  by  the  lord's  approba- 
tbn.  ff  the  lord  approved  of  the  mdividual 
it  was  a  direct  acceptance  ^  such  person  into 
his  allegiance,  family,  or  tenancy.  No  further 
admission  could  have  been  requisite:  he 
had  ahready  accepted  the  person  as  worthy 
of  his  confidence,  and  as  entitled  ta  his 
protection. 

On  the  marriage  of  a  feme  copyholder,  the 
husband  becomes  entitled  to  the  possession  of 
the  lands, — to  receive  the  rents  and  profits ; 
and  if  she  took  by  descent  he  may  even 
enter  before  admittance  (jp).  He  too  must 
return  the  services  to  the  lord(&) :  and  it  ia 

(/)  See  poit.  elk  7.  p.  [399]-  and  the  books  there 


(g)  See  Wa^  <m  Desc.  53«4.  Not.  and  the  boehe 
thcsre  cited. 

(A)  Cokh.  52.  Cro.  Biz.  140*    lUddv.  Cktdmer. 
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the  httflbsnd  and  not  the  vnfe,  vAio  is  to  da 
suit  and  appear  upon  diefaomage  in  court  (i)* 
With  respect  to  freeholds,  the  husband  be* 
fore  issue  had.  did  homage  together  with 
the  wife ;  though  he  only  repeated  the 
words  :  yet,  aft^  having  issue,  he  did  ho- 
mage alone  (A:).  But  as  to  copyholds,  the 
having  issue  does  not,  generally  speddng, 
seem  essential  to  curtesy.  Without  a  9pe* 
cial  custom,  copyholds  are  not  subject  ^to 
curtesy  at  all ;  or,  in  other  words,  the  hus* 
band  is  not  entitled  to  them  after  the  death 
of  the  wife.  And  in  all^^ing  such  custom 
when  it  does  exist,  the  having  issue  is  sel- 
dom laid  as  a  requisite  (/)•  In  such  cases, 
therefore,  he  is  as  much  fixed  in  the  tenancy 
bqfi)re  issue,  as^  much  itdHatedt  as  the  fiiee- 
tenant  would  have   been   afterwards.    The 
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,11 


pa 

fi 


I  iV, 


i  'f 


'■% 


•  ■  I 


:<] 


(0  See  Cro.  Elix.  uM  ntp.     And  this  is  the  usual 
practice. 

(k)  See  Co.  UiU  66.  a.  and  a  BL  Comrn.  126.  ch.  8. 
and  see  F.  N.  B.  257.  F.  k  Note  (A). 

(/)  In  a  great  number  of  mabon  the  custom  runs, 
generaUy,  that  the  husband  sunriving  the  wife  shall 
hare  her  lands,  &c.  In  other,  and  chiefly  more  mo- 
dem, custumalsy  it  is  expressly  said,  that  he  shall  hare 
them* "  whether  issue  or  no  issue/' 


'.Ij 


'free-tenant  i^ier  Ume  iiad»  beoune  we  (iS 
Ae  pwres  curtis  and  did  homage  8okIy'  to 
Ae  lord*  THe  copyholder,  without  issue 
•had,  became  immediately  enabled  to  sit  on 
the  liouiage  of  the  court,  as,  it  should  seem, 
did  the  firee-tenant  also.  But,  during  the 
life  of  the  wife,  he  sat  there,  in  the  latter 
case,  for  her,  or  in  her  right  * ;  but  after- 
ivardfl,  in  case  he  was  to  retain  the  lands 
dojing  his  life,  he  sat  there  in  his  own.  Hence 
his  estate  was  properly  called  his  freehench^ 
denoting  his  capacity  of  sitting  on  the  bench 
of  homagers.  Hence,  for  the  same  reason^ 
(he  estate  of  the  widow  is  still  so  denomi- 
usted ;— and  hence  also  the  term  ^*  benchers,'' 
ix  "  fiee^benchers,"  is  used  in  many  manors, 
IB  eostumals  and  ancient  rolls,  for  suitors  or 
homagers. 

If  the  husband  was  a  copyholder  in  his 
own  right,  he,  of  course,  did  suit ;  but  when 
he  died,  his  wife  became  entitled  by  custom 
to  retain  the  lands,  and  then  she  sat  on  the      [  275  ] 


*  In  ancient  rofls  the  entries  frequently  express  that 
apenonsat  on  the  homage  b  right  of  his  wife. 
HoMogiir.  RicWood,         injure  Uxor.'Xj 
Stephus  Fox,      in  Jure  Uxor  J 
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(0  tlii%  that  a  fine  being  mjostly  paid  on 
marriage  it  would  hare  been  imgeafloaable 
for  the  lord  to  exact  another  in  consequence 
of  a  new  admission  (o).  In  all  points  there 
was  no  necessity  or  reason  fw  an  admittance 
of  the  one  (m  the  death  of  the  other.  The 
sorvivw  wa&  already  known  to  the  lord  and  [  276  ] 
approved  of  by  him ;  and  the  legitimacy  of 
the  possession  was  equally  notorious  to  the 
tenurts  of  the  manor. 

Again ;  though  a  cc^yhold  be  limited  Pardcuiai' 
to  several  persona  successively  by  way  of  remainden. 
remainder,  the  admittance  of  the  particular 
tenant  will  be  the  admittance  of  all ;  though 
he  be  only  tenant  for  years :  for  the  parti- 
cular limitation  and  remainders  over,  form 
bat  one  estate  at  law(j?).  The  seisin  ex- 
tends to  the  remotest  remainder-man;,  and 
those  in  remainder  may  surrender  their  por- 
tions {q\  or  enter  when  their  estate  falls  into 


(«)  UH.  8. 174,  k  309.     Co,  Lilt.  117.  b.  139.  b. 

(p)  4  Co.  33.  a.  1  Vent.  260.  Batmore  St  Grooer, 
1  Afotf.  103.  130.  S.  C.  3  Lev.  ityfy  Sec.  kc.  See  past* 
ch.  7.    Of  Fines,  p.  [296]. 

(q)  Cro.  Eliz.  504.  Gyffen  &  Bunney.  3  Leon.  339. 
Builcr&  UghifooU  4  Ibid.  in.  tfeggerSc  FelOon. 
Cro.  Jac,  3I.  Auncdme  v,  Auncelme*' 


[»"] 


jMWsession,  though  they  never  wen 
personally  themselves*. 

A  reversioner  also  may  surrendei 
the  existence  of  the  particular  estate 
particular  estate  determine,  he  shall 
quo  prius  (*)  i  for  a  reversioner  « 
of  his  original  seisin. 

But  if  the  particular  tenant, 
man,  or  reversioner,  surrender  to 
another,  or  die  and  the  estate  di 
surrenderee  or  the  heir  must  be 


*  If  the  admimioD  of  the  particular  te 
that  of  the  remainder-roan,  w  ai  to  vat  th 
the  remainders  would  be  contingent  till  tl 
minian  of  the  reraainder-man,  which  wou 
qfter  the  determioatioD  of  the  particular 
■idea,  the  remainder-man  would  not  be  in 
and  consequently  the  lord  could  not  enfori 
■ion  of  the  heir  of  such  remainder^mao 
quently  claim  a  fine,  (see  3  Mod.  asi.  t 
ton,)  nor  could  the  remainder-man  alien, 
lord  admit  the  retdainder-man  without  i 
particular  tenant, — whether  it  would  not 
■ion  of  him  also  ? 

(r)  See  ajUe,  ch.  3.  p.  [58]. 

(1)  9  Co.  107.  a. 
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k  the  original    seinn   cannot    extend    to 

So,  if  a  copyhold   be  surrendered  to  the  Jmnt-tenants. 
use  of  two  or  more  persons  jointly,  the  admis- 
don  (f  one  of  them  will  be  the  adjDaisaion  of 
ill;  as  they  idl  compose  but  one  taumt  to  the 

lord  (a). 

Each  being  sesied  per  nUe  et  per  touts 
either  of  them  may  release  to  his  com- 
panions, and  no  further  admission  of  them 
wOl  be  requisite  J  as  the  tenancy  would  not 
be  altered  by  the  secession  of  the  indi- 
Tidiiial(w). 

So,  if  one  die,  the  others  take  his  share, 
and  continue  in  on  the  original  admis- 
aion  (j). 


(/)  Fkz.  Reeov.  en  Value,  1 3.  and  see  JVaik.  Gilb. 
Ten.  No.lxxviu  p.  41 7.  and  post.  ch.  7.  Of  Fines,  p. 

\u)  Co,  Copyh.  8. 35.  Tr.  82.  Kitch.  122.  a.  s  WiU. 
162.  Roe  ▼.  Huttonf  and  post,  ch.  7.  p.£298]. 

(lo)  Winch,  3.  Wase  &  Prettt/.  Wath.  No.  Ixix.  to 
C3S.  Ten,  41 1 .  Co.  Copyhl  35,  Tr.  p.  82.  Hetley^  1 50. 
in  Mortmw^s  case. 

(x)  K%k\.  122,  a. 


«p 
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And  as  several  coparceners  are  but  one 
tenant  (y),  one  admission  will  suffice  for  all 
of  them. 


[  878  ]  There  is,  indeed,  a  dictum  of  Lord  Kenyon 
to  the  contrary,  in  the  case  of  Doe  d.  Tarrant 
▼.  HeJUer(z\  that,  though  one  joint-tenant 
fills  the  tenancy,  it  is  not  so  as  to  copar- 
ceners :  yet  if  this  be  law,  it  would,  I  appre- 
hend, be  no  small  difficulty  to  reconcile  it 
with  former  decisions  (a). 

In  many  manors  \  in  yarious  parts  of  the 
kingdom,  particularly  in  Stgffblk  and  Essejs^ 
it  is  usual  to  admit  coparceners  together 
and  to  take  single  fees.     And  in  AtisorCs 


(y)  Vide  BrU.  cap.  iig.  f.  270.  b.  FUta,  Ub.  6. 
c.  1.8.  17.  Litt.  1.  341.  Co.  Liu.  67.  a.  &c.  163.  b. 
&c.  3  Leon.  13.  Ca,  30.  Bro.  Coparceners^  3.  SttU. 
Hibem.  14  Hen.  3.    s  P.  Wms.  614,  &:c.  &c. 

(z)  ^Duimf.8fEast,\6S' 

(a)  See  the  books  before  cite4  in  (y)  and  the  second 
resolution  in  the  case  of  Morris  &  al.  v.  Prince.  Cro, 
Car.  531.  J&  vide  Liber  Assisarunif  209,  b.  Pasch.  34* 
Ed.  3*  pi.  15.  Coparceners  join  in  avowry,  ejectment, 
&c.  1  Ld.  Rojfln.  64.  Hedman  y.  Bates,  &  726. 
Boner  r.  /uitor. 

*  See  Appendix,  No.  III.  Customs  of  Weardale. 
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cafie(^}  dare  Lord  Chracellor  decreed  that  a 
smreader  ahould  be  made  from  a  trustee  to 
two  daughters^  who  were  heireaset  to  the 
praniaea ;  and  that  they  should  be  admitted 
as  cop0rce$ier9. 

diMKettersinay,  indeedy  be  admitted  sere- 
rslly»  aad  this  is  frequency  done.  A&d  the 
reason  fw  so  doiog  is  ob?ious»  as  to  the 
itewardy  ainee  it  mukipliea  his  fees.  The  fine* 
indeed*  woidd  be  the  same,  whether  they 
were  admitted  together  «r  sqNirately ;  since, 
a  they  wwe  admitted  separately,  the  single 
fine  would  <mly  be  apportioned ;  but  the  fees 
would  be  increased  aco<Hrding  to  the  number  [  sto  ] 
<^  penons  admitted  (c). 

1£  eopwceners  are  admitted  t<^ther,  it 
Aauld  seem  that  they  may  release  to  each 
odier ;  as  coparceners  may  release  at  common 
law  ({Q :  and,  if  so,  no  further  admisnon  can 
be  necessary  any  more  than  in  the  case  of 


(6)6  3fotf.62. 

(c)  And)  what  is  of  ooiuidenitiony  the  skmpi  would 
be  multiplied  on  such  separate  admissioDS.    See 
Stat.  37  Geo.  3.  cap.  90.  s.  11  &  is. 
<d)  Co.  Liu.  373.  b.  OUb.  Ten.  73. 


[MOl 
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common. 


Bat  tenants  in  common  taking  sereral  Tenaauin 
estates,  they  must  be  severally  admitted : 
here  being  not  only  a  plurality  of  persons 
but  of  tenants  also,  as  the  terms  imply  (A). 
And,  consequently,  if  one  tenant  in  com- 
mon  surrender  to  another,  or  die,  the  sur- 
renderee, or  the  heir,  must  be  regularly 
admitted  (i). 

If  a  copyholder  surrender  his  copyhold  Lord, 
to  the  use  of  the  lord,  the  interest  of  the 
copyhold  will  be  sufficiently  vested  in  the  lord 
immediately  upon  the  surrender  without  any 
other  act  done;  for  the  lord  cannot  admit 
himself(Ar). 

Admission  is  an  initiation  into  the  tenancy^ 
is  an  acceptance  of  a  tenant  i  and  at  the 
same  time  investing  the  person  admitted 
With  the   corporal  possession  of  the  lands. 


(A)  See  1  P.  fVms.  ai.  i  Lord  Raym.  631.  [6  East, 
476.  Aitree  v.  Scmtt.^  And  post.  p.  [304]. 

(f)  Co.  Copyh.%.  ifi.  Tr.  130. 

{i)  See  Co.  Copyk.  s.  38.  Tr.  85,  and  Suppl.  s.  1. 
p.  145;  and  see  l  P«  JVms.  17.  Lex  Custumaria,  loi. 
ch.  13, 

£  E 


[281] 


Hie  lord  in 
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ceaaeiy  when  the  custom  immediately  at- 
taches and  imperiously  prescribes  the  form. 
He  becomes  a  mere  instrument ;  he  cannot 
vary  the  tenure  or  estate,  the  rents  or  ser- 
vices. If  the  custom  warrant  an  estate  du^ 
rante  HiduitatSj  and  the  lord  admit  for  life^ 
it  will  not  be  obligatory  on  his  successor: 
if  he  reserve  ten  shillings  where  the  usual 
rent  was  twenty,  it  will  not  be  good.  And 
indeed  the  law  is  very  strict  in  this  point  of 
reservation ;  for  though  the  ancient  aecus- 
tomable  rent  be  reserved  according  to  the 
quantity,  yet  if  the  quality  of  the  refit  be 
altered,  the  heir  may  avoid  this  grant.  For 
if  the  ancient  rent  from  time  to  time  had 
been  twenty  shillings  in  gold,  and  the  lord  [^M  ] 
neserve  it  in  silver,  this  variatace  oi  the  qua-- 
lity  of  the  rent  is  in  force  to  destroy  the 
gnnt :  so  if  the  ancient  rent  has  been  ae- 
CQStomably  paid  at  four  feasts  in  the  year 
and  the  lord  reserve  it  at  two  feasts  *.  So, 
if  two  copyholds  escheat  to  the  lord,  the 
one  of  which  has  been  usually  demised  for 
twenty  shillings  rent,  the  other  for  ten  shil- 
lings rent,  and  he  grant  them  both  by  one 


•  See  Cro.  Car.  16.  Cooh  v.  Yotmger, 

£  E  2 
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to  A.  If  he  admit  A.  and  £.,  A.  shall  take  [  283  ] 
the  whole ;  and  the  admission  of  B.  sliall 
have  no  operation.  If  the  surrender  had 
been  to  A.  for  life,  and  the  lord  admit  him 
in  fee,  A.  would  only  take  for  life  agreeably 
to  the  surrender.  If  the  surrender  had  been 
to  A.  absolutely,  and  the  lord  admit  him  on 
condition ;  or  if  the  surrender  had  been  on 
condition,  and  the  lord  admit  him  abso- 
lutely; the  surrender  shall  control  the  ad- 
mission {m). 

On  admittance  on  a  descent,   the  person  Tbefturrm- 

d6r66  if  in 

admitted  is  in  by  his  ancestor  (n),  and  on  a  bj  the 
sorrender  by  the  surrenderor  (o) ;    and  •  not  *"^ 
by  the  lord ;  and,  therefore,  he  shall  be  para- 
mount the  lord's  charges  (jp).   And,  in  like 
manner,  he  who  is  admitted  on  a  grant,  is, 
on  such  admittance,  in  by  the  custom ;  and 


(»)  4  Co.  38.  b.  Co.  Copyh.  8.  41.  3  Burr.  1543. 
BaUky  v.  Leppingwdl,  4  Ibid,  1961.  Roe  d.  Nodin 
y.Grifiih. 

(r)  See  4  Co.  b.  Bravon'%  case. 

(0]  See  ante^  ch.  3.  p-  [io6]« 

(p)  Co.  Coptfh.  &  41.  2V.  91. 

EE3 


therefore,  not  subject  to  ai 
cumbreiices  of  the  lorA(_q). 

iuution.  And  as  the  surrenderee  i 

sion,  in  by  the  surrenderor,  s 
[  S8i  ]  ahsll  relate  to  such  surrendei 
from  its  date.  Hence  the  n 
former  are  avoided,  and  th 
confirmed-  Hence  the  inter 
of  the  estate  of  the  surrende 
and  attach  to  that  of  the  surr 


(y)  8  Co.  63.  Snagn^t  case,     f 

Giib'  Tt»  p.  430,  and  ante,  ch.  3. 

(r)  See  furtfaer,  cnte,  cb.  3.  p.  [11 
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OF  FINES. 

Fines  payable  to  the  lord  by  the  copyholder      [  286  ] 
may  be  divided  into  three  classes ;  the  first  Fines  divided 
dass  being  due  on  the  change  of  the  lord,  the  classes, 
second  on  the  change  of  the  tenant,  and  the 
third  for  license  to  empower  the  tenant  to  do 
certain  acts,  as  to  demise,  &c. 

When  the  fine  is  due  on  the  change  of  the  When  due  on 
lord,  such  change  must  be  by  the  act  of  God,  the  loiS!^  ^ 
and  not  in  consequence  of  any  act  of  the  ^c.2ol 
party.     It  can,  therefore,  be  only  claimed  on  •^*«* 
the  death  of  the  lord.     Should  even  a  custom 
be  alleged  for  its  payment  in  cases  in  which 
the  change  was  by  reason  of  the  lord's  own 
act,  such  custom  would  not  be  supportable: 
as  otherwise  the  lords  might  alien  at  pleasure, 
and  so  the  tenants  **  be  oppressed  by  mnhr* 
tude  of  fines  (^)/* 


(*)  Co.Liti.  59.  b. 
E  £  4 
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[  286  ] 

Da«  on  the 
change  of 
the  tenant. 


Defined. 


FINES. 

But  where  the  fine  is  claimed  only  on  death, 
any  lord  who  has  a  right  to  admit,  has  a  right 
also  to  such  fine  on  the  death  of  his  predeces- 
sor ;  whether  he  be  tenant  for  life  only,  or  by 
the  curtesy,  or  the  like  {t). 

When  the  fine  is  due  on  the  change  of 
the  tenant,  it  matters  not  whether  that 
change  be  effected  by  the  act  of  God  or 
by  the  tenant's  own  act  (w).  Whenever  the 
tenancy  is  changed  there  a  fine  is  payable. 
Should  the  tenant  be  compelled  to  pay  a 
fine  by  reason  of  any  act  of  the  lord,  he 
would,  as  we  have  seen,  be  subject  to  much 
oppression  ;  but  where  it  is  the  conse- 
quence of  his  own  act,  he  is  left  to  his  awn 
discretion. 

A  fine,  therefore,  of  this  second  class,  may 
be  thus  defined : — "  A  sum  of  money  payable 
by  custom  to  the  lord,  on  the  admission  of 
every  tenant,  for  each  tenement  to  which  he 
is  so  admitted." 


(0  1  Strange,  654.  Duke  of  Somerset  v.  France 
A  al* 

(tf)  See  Co.  Lin.  59.  6.  Kiich.  122.  a.  1  Burr,  206. 
Earl  of  Bath  v.  Abney. 
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my,  then,  it  is  «  pai/able  by  cus*^  ••"  Jj^S^' 
For  where  there  is  no  custom  there  shaU  be 
so  fine.    Thus,   in  many  manors  it  is  not 
customaryto  pay  any  fine  on  the  admittance 
of  i  person  taking  by  descent  (w). 

Semdlif,  it  is  payable  «  <m  admssion:^'  ^^ 
"For  the  admittance  is   the   cause  of  the  jenwt. 
fine."     Hence  no  fine  can  be  due  till  the 
tenint  be   actuaUy  admitted  (x);    and,    of     [  287  ] 
consequence,  the  lord  or  steward  cannot  re- 
{i«  admission  till  the  fine  be  paid :  nor  is  it 
m«ny  trise  necessary  that  the  person  praying 
to  be  admitted    should    tender   the    fine, 
though  the  fine    on    admission  be  certain; 
notwithstanding  it    is  otherwise   laid  down 


(.}  See  3  Durnf.  Sf  Eatt,  163.  Doe  d.  Tarrant  Sf 
<L ».  HelUer  !(  d.  Kitch.  103.  *•  and  Dougl  726.  »» 
Sd.  I  Freem.  496.  pi.  670. 

(*)  In  some  manors  there  are  finet  due  for  licence  to 
dine;  such  fines,  therefore,  must  necessarily  precede 
admittance,  if  admittance  be  necessary.  These  are  ex- 
pasl;  excepted  in  the  act  of  Charles  the  Second  for 
iboliduog  the  feudal  incidents.  But  they  are  wholly 
di&ient  from  those  fines  of  copyholders  which  are 
tpokeo  of  in  the  text.  They  fall  withm  the  third  class 
of  our  division  of  fines  j  and  wUl  bfs  noticed  at  the  end 
of  this  chapter. 
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in  Bome  of  the  books  (y).     For  it 
absurd  to  tender  it  b^ore  it  bea 
and  it  would  not  become  due  till  \ 
ixaob  t^  the  tenant  («). 

And,  consequently,  where  the 
necessity  for  an  admittance,  no  fii 
claimed. 

Notp«j»ble  As  where  a  person  surrenders 
m^^^^  tion,  or  for  a  less  estate  than  he  hi 
teS?^    in  the  premises,  so  that  the  rerer 


'  tinues  in  him,  and  the  condition  I 

brii&,t(c.      or  fulfilled  (as  the  case  may  be),    o 

ticular  estate  determine,  he  shall  be 

{  288  ]     quo  prius ;  and  lo  no  new  admit 


(y)  Moore,  683.  Ca.  851.  DaUon  H  Ham 
Eliz.  779.  S.  C.  but  note  the  same  caae  U  i 
Coke  (4  Rtp,  38.  a.)  who  Bsys  it  mw  adjudget 

(z)  4  Co.  a8.  a.  Hobart  &  Hammond,  • 
Sonde's  caae,  and  Bacon  &  Flatmaa,  as  bo 
1  Roll.  Abr.  507.  Copyh.  H.  pi.  a.  3  J 
East,  485.  The  King  v.  the  Lord  of  the 
Hendon;  and  1  East,  633.  Graham  t.  Sin 
>543>  p.  WiUnot,  J.  in  Badddey  r.  LeppiM 
aeeKit<^.  isa.o.    [And  it^r.  p.[363].] 
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be  requisite,  and,  consequently,  no  fine  can 
be  due  (a). 

But  if  the  original  copyholder  convey  the  ^^ofa 

•  «  grantee 

reversion  to  a  stranger,  such  stranger  cannot  of  such 
enter  before  his  admission.  For  before  his 
admission  he  is  not  tenant  to  the  lord. 
Such  reversion  lies  in  tenure;  and  the  re- 
versioner cannot  place  another  in  the  tenancy 
without  the  lord's  consent:  he  can,  there- 
fore, only  pass  his  reversion  by  surrender, 
on  which  an  admission  would  be  requi- 
fflte;  and,  consequently,  a  fine  would  be 
due  (ft). 

It  was  said  by  Lord  Mansfieldj  in  the  case  Surrenderor 
rf  Roe  d.  Noden  v.  Griffith^  according  to  S^"*^ 
Sr  James  BurrcnVj  that  if  a  c(^yholder  in 
fee  (to  which  estate  he  had  be^i  r^ularly 
admitted)  surrender  to  the  use  of  himself  for 
life  or  in  tail,  with  remainders  over,  and  the 


(a)  9  Co.  107.  a.  1  Leon.  174.  BuUeyn  &  Grants 
Oo.£&;.  148.  S.  C.  KUck.  133.  a.  CaUh.  60.  Co. 
C(^h.  s.  ^.  Tr.  lag.  Gilb.  Ten.  181.  i^.  376. 
See  also  2  Jtut.  Blackit.  Rep.  104& 

(i)  See  Gift.  Ten.  iSi,Bod  Waik.  N.  Uxxiji.  p.  439- 
nd  see  Fkxh.  Ahr*  Sec<ntv.  en  value.  13.  ^ 


ultimate  limitation 

he  need  not  be  ad 

[  388  ]      for  he  was  tenant 

would  not  be  subjc 

But  this  positioi 
tion. 

In  Mr.  Justice 
same  case  (e),  the 
is  said  to  have  bee 

Besides,  thong 
was  the  old  estat 
the  prior  one  was 
freehold  lands  de^ 
heir  shall  be  in  b 
vise  to  fifly  strat 
mitation  to  his  o 
be  in  by  descent : 
would  take  a  net 
not  the  estate  in 


(d)  See  4  Burr,  ig 

(e)  See  i  Blaciit.  R 
'  Nomeuu  of  con 

f-tfi  ?•  [=37]- 
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cestor ;  in  the  latter  he  would  take  the  old 
estate :  a  portion  of  that  very  fee. 

The  particular  estate,  therefore,  taken  by 
Ae  surrender,  was  not  the  estate  which  the 
tenant  had  before,  as  the. reversion  was.  It 
was  a  new  estate  to  wfiich  he  had  never  been 
admitted.  "  The  lord,*'  indeed,  "  knew  his 
tenant;"  but  an  admission  is  not  merely  an 
acceptance  of  a  person  as  a  tenant,  but  as  a 
tenant  of  the  particular  lands. 

If  a  person  had  been  regularly  admitted  to  [  ^M  ] 
Black  AcrCy  and  had  snvom  fealty  to  the  lord^ 
and  purchased  fFhite  Acre  afterwards,  he 
must  have  been  admitted  to  fVhite  Acre 
^  (/) '  yc*  "  *tc  lord  knew  his  tenant  :'* 
he  had  accepted  him  as  a  tenant,  generally, 
and  had  security  for  his  fidelity.  In  some 
manors*,  indeed,  he  would  not  pay  a  fine  i 
but  he  certainly  ought  to  be  admitted  equally 
as  if  he  was  to  pay  one. 


if)  Sec  Co.  Copyh.  s.  21.  Tr.  16. 

•  See  Appendix,  No.  IV.  Customs  of  Thombury, 
eo.Glec 
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In  Burrow  it  is  sud 
not  have  compelled  a  di 
husband,  even  if  the  w 
there  could  be  no  admia 
unborn.  But  if  the  wife 
life  of  the  husband,  it  cv 
him  the  more  or  the  less  i 
died,  there  were  trusted 
there  was  a  vested  remain 
serving  contingent  ones. 


[391  ] 


Again,  it  is  there  said, 
be  admitted  who  was  teru 
IS  true  if  we  confine  it 
He  could  not  be  admittec 
to  which  he  had  been  all 
could  not  be  phiced  in  i 
already  filled ;  or  have  tfa 
which  he  already  had.  * 
on  "  it  was  not  requisit 
it  might  have  been  so  foi 
dren.'*  Till  admittance, 
continue  tenant;  but  th 
old  estate,  which  he  had 
of  suck  surrender,  and  n( 
taken  under  its  limitat 
upon  this  ground,  theref 
trine  is  to  be  supported. 
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needs  no  admission ;  for  he  is  already  tenant 
to  the  lord,  as  to  the  lands,  with  respect  to 
his  old  estate  i  which  must  continue  till 
there  be  an  admittance  under  the  surrender. 
And  the  wife  need  not  be  admitted  till  the 
estate  comes  into  possession  by  the  hus- 
band's death.  The  surrender  being  for  a 
good  consideration,  cannot  be  revoked  by 
the  husband,  though  there  be  no  admittance ; 
and  the  lord  is  bound  by  the  acceptance  of 
the  surrender,  and  compellable  to  admit  ac- 
cording to  its  limitations.  The  admittance 
of  the  surrenderor,  therefore,  may  not  be  es- 
sential, as  he  would  continue  tenant  as  to 
his  old  estate ;  but  it  does  not  appear  clear 
that  the  lord  might  not  call  him  in  by  pro- 
clamation, and  compel  him  (as  it  is  said  in 
Mr.  Justice  Blackstone^s  report  of  the  case,) 
to  be  admitted  under  pain  of  forfeiture,  to 
that  estate  which  he  is  to  take  under  the 
swrrender.  Where  the  lord  is  compellable 
to  accept  a  surrender,  he  may,  in  his  turn, 
compel   an    admission    as   a   consequence*. 


*  ^Mtqtuere:  as  it  seems  settled  that  the  lord  has 
no  means  of  compelling  the  admission  of  a  surreaderee, 
except  by  tpecial  custom.    See  ante^  p.  [337] . 
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He  may,  indeed^  wave  such  admission ;  but 
the  waving  of  such  admission  is  an  acknow- 
ledgment of  his  right  to  insist  on  it  if  he 
chooses  to  do  so. 


I  f 


i 


i    m: 


[892] 


Not  dae  on 
arelente 
of  right. 


As  to  the  fine,  indeed,  much  may  be 
urged.  For  though  a  fine  cannot  be  due 
without  an  admission,  an  admission  may  be 
without  a  fine.  However,  as  a  new  estate  is 
limited,  it  should  seem  that  a  fine  would  be 
due ;  though  I  believe  it  is  seldom  taken  as 
to  the  estate  of  the  surrenderor  in  cases  like 
these  *. 

If  a  person  having  a  right  to  a  copyhold, 
release  to  the  tenant  by  wrong,  no  fine  will 
be  in  consequence  due  {g) ;  as  the  release  of 
a  copyholder  can  operate  only  by  way  of  ex- 
tinguishment (A) ;  and  the  releasee  having 
been  already  admitted,  need  not  be  admitted 
again. 


^  A  special  custom  that  none  shall  be  taken.  See 
Appendix,  No.  IV.  Custom  of  Thomhuryy  co.  Gloc. 

(^)  Co.  Liu.  59.  a.  N.  (a.)  4  Co.  25.  *•  6  Vin. 
Copyh.  (x.  a.)  pi.  9.  and  see  Watk.  No.  Ixix.  to  GUb. 

Ten. 

(h)  See  ante  p.  [6].  [S79]. 
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So  if  a  copyholder  be  disseised,  and  after-^  ^Hl'^^^^T^ 

*  "^  ^       ^  of  seism  by 

wards  enter  on  the  disseisor,  or  recover  by  a  disseisee; 
plaint  in  nature  of  an  assize,  he  will  need 
fio  Bew  admission,  and,  therefore,  shall  pay 
BO  fine ;  for  he  will  be  in  of  his  old  seisin, , 
and  restored  to  his  former  tenancy  (i). 

In  cases  too  in  which  the  possession   of  —nor  where 

,  ,  ,  .     ,       the  <i«^*y^ft 

the  deceased  is,  as  it  were,  continued,  as  in  estate  is 
those  of  dower,  &c.  it  seems  no  fine  will  be  *^°    " 
payable  as  no  new  admission  will  be  necessary : 
but  for  this  see  post.  p.  [299 J. 

[  293  ] 

Thirdly  : — A  fine  is  payable  on  the  ad-  Tenant, 
mission  ^^  of  a  tenant^  And  here  we  may 
inquire  who  comes  within  that  denomination 
at  law.  Now  a  tenant  is  he  who  holds  of 
the  lord  QC) ;  and,  consequently,  there  can  be 
no  tenant  where  there  is  nothing  held :  and, 
therefore. 


A   person    having   an  equitable    interest  Not  payable 
only,  as,  Jirst^  A  cesttii/  que  use  or  trust  (for  que  trutt, 
the  statute  of  uses  does  not  extend  to  copy- 


(i)  Co.  Qcfyk.  s.  56.  Tr.  H9. 
(*)  Co.Lit.  ua.Sfh. 

F  F 


b9id8(0*)c»aM  be  •tenant;  «>««  we  ties 
VKt  'm  teiiiire.(fn). 

And,  «B  the  ftafee  to  uah 
at  etmmaa  Im  (nX  u  herc  t 
ing  the  legal  cetate  is  tesant  to  ttw 
and,  consequently,  where  a  copyht 
deviaad  to  ^.  in  tnist  for  B.^  A.  mi 
admitted ;  and  on  bis  adraJssuHi  a  fin 
be  due*:    and  if  l^e  estate  so  devii 


(/)  Cr0.  Cbt.  ♦f.    3  Ve/.  357. 

(m)  3  &■  Comm.  331.  all.  fp.  See  Co.  Cojh, 
2  Vei.  304.    Jmi.  Cmt.  190.   Ca.  93.     Hard. 

(n)  See  Jenk.  Cent.  19a  Cs.  93.  a  Ve$.  304. 
WCo-ittf.  37i.b. 

»  The  tnutee  fiull  be  aUoB«d  it  out  of  the  f 
tJie  tnut  4i9tate.  j5|M  MoofM,  890.  £iv4('s  case. ., 
caM  laid  before  me,  wherein  A.  devued  certain 
■nd  copjfaold  premiaei  to  three  truateet  and  thi 
in  tnut,  to  pay  the  profits  over  to  B.  for  life,  1 
to  coov^  and  auneiider  tite  wme  tolita.di3dn 
intfi  wamWtf  4niw  ip  fte«»  -C.  find  />.  wit) 
twy  df  Tiap  to  thie  heics  of  IMntor  :^-OtIwr  | 
real  and  peraonal,  waa  devised  to  laid  tnuteea 
-^uid  uid  tnuteea  were  ezecuton: — reaidui 
B.  C.  and  D.  or  inch  of  them  as  should  attai 
fee  or  abiolutely.  Trustees  were  admitted  to 
p]4udd,  and  paid  fine  and  ftes,  irfiich  the;  p 


^cKwp^l*,  the  heir  or  tepv/aisattil^ve  cf  A, 
ffi^t  iie  admitted  on  his  ^ftfO^-y  ^  p^  ti)^ 

.d^  of  ^.  1^9  ^^m¥m  if^M  j^  mmr 

[294  J 

SeefmtUjf  :r-rlf  •  .copylu^er  pottcfff/tt  t9  CovMwat. 
Aunnder  0  the  ufie  of  ^. :  md  A-*  Mw 
#«un)^4§r  j^  ipule,  .««ig9  Jlp  jug^i^  ^ 
J3.  and  //t^n  the  surrender  be  nf^^  |p  4^ 
use  of  B.  one  fine  only  will  be  due  on  B.'s 
fiimim^  i  9a  4'  T/m  m¥^  teptM^  Aq  the 


tlie  gen^ril  Account,  and  npt  to  that  of  B.  wfao  wmi  en- 
titled to  the  profiU  of  the cowho^fyrlifg,  l^e^fff 
•  daiue  in  the  will,  authorizing  trtutees  to  reimbune 
themsefares  out  of  the  trust  monies  thereby  vetted  in 
fintm,  or  which  should  come  to  their  hands  by  virtue  of 
At  wiH  I  was  (of  ojj^oion  tfaatli^  trustees  should  re- 
imbune theasdJiDBSy  as  to.tfie  £ne  and  fees,  out  of  the 
pogfiti  of  the  r/ipjffiold  to  irtuchih^ywere  admitted* 

(o)  See  MoarCf  §qo.  MvefM  case,  i  Fts.  laa. 
4fht  V.  PovUoB.  1  Burr.Mo6.  fiad  ^  fioM  v.  Ai^ 
SMy.  1  FiPmoji,  441.  ^Rfudty  €Jieg€f  Cambridge^  y. 
Urmnt.  J!ostom.lo  pay dijiferent 6n<».  CrQ•J1lc.^^u 
{if»  fiufher  as  to  tsosts,  suft.  {su  a].  {070].  ] 

(jp)  .3  Jkirt^f  If  £astf  4*4-    9%€  King  v.  thel^ri^f 

Of  Ibaer  qf  HendoB.    Vidg  ante,  p.  {103].  K.  (j)  and 

a  ^amon  made  iar.AiM  case  in  Ihe  €u$lfimt  of  -M- 

msUrfrmot  f9«  Corset,  Anpandix,  -No.  IL 
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FINES. 

Thirdly: — So  a  person  having  an  equity 
Hf  redemption  may  dispose  of  it  by  deed  or 
devise  without  a  surrender  (9),  and,  conse- 
quently, no  admission  would  be  necessary, 
and  consequently  no  fine  would  be  due.  On 
forfeiture  or  breach  of  the  condition,  the 
surrenderee  would  become  the  l^al  tenant ; 
who  must  thereupon  be  admitted  and  pay 
his  fine  (r). 


Amboritj. 


Fourthly : — So  a  person  having  an  authority 
only,  and  not  any -legal  interest  or  estate  in 
the  premises,  is  not  a  tenant ;  and,  there- 
fore, needs  no  admission,  and,  consequently, 
shall  pay  no  fine :  as  if  *<  i  order  and  direct** 
my  executors  to  sell  (5). 


(y)  1  Aik.  388,  390.  s  Atk.  38.  3  AtL  75.  1  Br». 
Chan-  Cos*  480.  Macnamara  v.  JoneSf  &c. 

(r)  GUb.  Ten.  376,  See  2  Ves.  302,  &c-  Fatocet  v. 
Laasther.    2  Fern.  367.     TrediOMy  r.  Fatherle^. 

(0  Cro*  Jac.  199.  Beal  &  Shepherd.  Godb.  46. 
Co.  57.  a  Wik.  400.  Holder  d.  SvUiard  v.  Preston. 
Such  sn  authority  good  against  the  lord  by  escheat. 
3  Co.  53.  a.  But  it  seems  that  the  lord  may  compd. 
the  heir  of  the  testator  to  be  admitted  for  the  interme- 
diate estate ;  as  the  fee  will  descend  to  the  heir  tiU  sale, 
and  consequently  the  lord  be  entitled  to  a  fine  on  audi 
( admission.    (Note,  this  was  suggested  to  me  by 


•  A 
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'  Commissioners  of  bankrapt  hftve  an  sutho-  Atsignaent 

of  bankrupt's 

rity  given  them   by  the  statute,   to  convey  estate, 
the  copyholds  of  the  bankrupt  by  deed  in-     [  205  ] 
dented  and  enrolled :  but  the  person  to  whom  ^  ^  ,^®  ^ 

'  *  ^  ^         copyholds  of 

they  are  conveyed  is,  by  the  express  provision  cotiectora  of 

i».i         *.  Tif  ^  taxes,  see 

of  the  act  13  Euz^  c.  7.  s.  3.  to  pay  or  com-  91.43600.3. 
pound  for  the  accustomed  fines.  If  the  com-  ^-99*^^^^ 
miflsioners^  therefore,  convey  to  the  assignees. 


Mr.  Butler.)  If  the  sale  does  not  actually  take  place 
till  ^er  the  third  proclamation,  the  lord  may  seise ; 
but  it  flhoold  seem  only  qwmiquty  (see  ante^  [^34].  and 
T.  s.  p.  [97].)  and  if  he  can,  only  seize  quousgue,  the 
Yendee  may  insist  on  admittance,  and  the  lord  must  b* 
ccmtented  with  the  intermediate  possession,  asnojine 
cube  due  Jrom  the  heir  tohen  the  heir  tooi  never  ad- 
mitted ;  and  surely  no  heir  would  claim  on  such  terms. 
See  1  WUs.  400-2.  Lord  C.  J.  Wilmot  says,  in  Hol» 
der  ex  dem.  Sult^ard  t.  Preston^  (a  WUsant  soo.)  in  a 
case  of  direction  to  sell,  similar  to  the  present,  ''  that 
the  lord  has  a  right  to  call  on  the  heir  to  be  admitted, 
who  has  clearly  the  estate  in  him.  If  he  does  not  come 
i&  the  proper  tune,  the  lord  may,  by  the  special  oustom 
of  some  manors,  seize  the  estate  as  forfeited;  and  by 
the  general  law  of  copyholds  qaousquey  upon  the  prin- 
ciple of  laches  in  the  party  interested."  This  was  said, 
in  a  case  laid  before  me,  to  have  been  copied  from  a 
MS.  note  of  the  case  of  HMer  d.  SulifardY,  Preston* 
C.W. 

FF3  f 


4M  PfHBS. 

meh  mt^atm*  mast  bd  ftdnritt 
thek  fines;  and  cMtvej  the  Copy] 
T^id^  by  the  vscui  idoile  (>f  bu 
amkf,'  tMrtftirft,  the  ^ymecrt  ^ 
it  wu  reeotfitteflded  by  Lord  H 
the  else  of  Drt^  arid  Jfonfl,  to 
BtOMrs,  tb  Except  copyheldft  out 
of  «ttAgtuti0Hii  itfad  cdtivey  hmitei 
purchaser  (/), 

Buiiffoftba        J!V/J%  .—Where,   by  the  ci 

BorofprofitT  manor,  the  baiU£f  of  the  num 

tJM  wardship   of   t^e    eopyhfli< 

nfldeir  ^  tfge  df  (bntt^feti,  siic 

shiUl   heitter  t>e  admitted  nor 


Ad  e^wly  {o  oiid^Aer  Mio  #oald  tfie 
tamlMOM.  S«ba)»fcp.[li>3-^;  Bilt 
tmtXDfi^&igank,  *bereUblU 
#ieke,  tUU  tio  [ihioh  can  roAe  a  comi 
mx  bf  s  copyhold ;  It  tiJuM  be  b^  : 
cotttttfatittitertv  bf  the  13  Elk.  c.  7: 
Hi  thi  bnfttiipt'i  Undi,  but  only  a  [ 
1  JIth  gb. 

(0  i  Ait.  95.    Dm  qu.  i*befher  ti 
SMtlwuaii. 
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heomM  he  k  but  ft  feracr  of  the  profits^ 
Hid  that  MTt  ili  his  ovm  right,  bat  in  the 
light  rfhitn  to  KrhdtD  he  i»  giiardiaa(uX 

Sisthhf  : — Where  a  person  who  has  been  Releasee  of 
wroBgfiiUy  adliitted^  obtains  a  release  of  the  ^ 

fightf  no  new  tdmisnon  can  be  requisite^  as 
lis  was  bdinre  equally  tenant  to  the  lord ;  and, 
disrtfore^  no  fine  wffl  be  due  in  consequenee  of     [  396  ] 
soeh  iccession  to  the  rfght(«^)* 

Again  : — Such  fine  is  Datable  on  the  ad-  Due  onad- 
miffiion  of  '^  every  tenant/' — And  here  it  mry  tenant, 
will  be  proper  to  inquire,  whether,  in  case 
several  persons  be  admitted,  they  shall   be 
considered   as  onef,  or  as  sereral  tenants  to 
tlie  lord* 


When  the  uses  of  a  surrender  are  Particular 
Hdnted  to  one  kft  Hfe  or  yedrsy  with  seyeral  remain^ 


lemakdeirs  Ov^,  bttt  6ne  adffiiSElion  is  re- 
quisite, and,  consequently,  but  tine  fine  wiH 
be  due.    The   particular  limitation  and  the 


Oi)  Co.  Cof^i  9,  56.  Tracts^  p.  1«8. 
(i»)  Sse  before,  p.  [393]. 
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If,  indeed,  a  part  of  the  fii^  only,  be 
imposed  on  the  particular  tenant,  the  residue 
may  be  assessed  on  the  person  in  remain- 
der (a).  And  the  best  and  most  equitable 
mode  is,  to  assess  the  fine  on  the  admission 
of  the  particular  tenant,  and  to  proportion 
it  to  the  interests  of  the  several  claimants, 
who  may  pay  their  shares   on   acceding   to 


be  admitted  and  pay  his  fine,  after  proclamationa 
made  and  presentment  by  the  jury,  the  lord  may  seize 
^tunuque  the  tenant  comes  in,  and  naintaiik  ejectment 
to  recorer  the  possession  in  the  mean  time.  5  Easty 
531.  Doe  d.  WhMread  y.  Jtnnty.l  In  this  case  it  was 
nid,  that  where  by  custom  a  fine  is  to  be  paid  by  the 
lemainder^man^  he  is  in  such  case  bound  to  be  admitted. 
Bat  can  there  be  a  custom  to  hare  a  fine  withota 
idmittance  f  since  admission  is  the  cause  of  ^e  fine. 
Aod  if  a  custom  be  good  that  requires  a  fine  firom 
the  remainder-mani  the  admission  must  be  whoDy  in- 
dependent  on  that  custom,  and  consequently  the  ne<- 
oeadty  of  admission  can  have  nothing  to  do  with  the 
custom  as  to  the  fine,  as  the  custom  as  to  the  fine 
cumot  attach  till  after  admission.  If  the  admission 
be  not  made  the  fine  cannot  be  due. 

(a)  1  Veni.  260,  &c.  as  before.  [The  lord  may  appor- 
tion the  fine  amongst  the  different  parcels  of  the  in- 
heritance, but  cannot  remit  it  entirely  to  the  tenant 
ibr  life,  and  charge  the  whole  upon  the  remainders. 
13  Ves.  246.  ] 


^-^Z^t  itft^^eit  to  8  sfftmgief,  muh  itnmgi 
^Ji%:  admittance  HJast  ^y  1^  fidb  Fo 
^|^^«"  the  lidiiliMioB  df  the  jMrtioalar  te 
t^  admissioti  tjt  the  ofighuil  teman 
it  was  not  of  the  purchaserC^):  and  a  r 
IB  a  tenement  (c),  as  well  as  an  estat 
session. 


So  if  »  remauider-iiaan  die,  the  : 
of  the  particular  t^out  wovld  not  t 
bis  heir ;  ftit  the  h«if  Ukei  from  tl 
in  remaitlder  and  iiof  imtnediatcljr 
original  surrenderor,  tie,  therefon 
a  di£^ent  mt«reil  (^O- 


*  fAstodie  quantity  afritteiMOUfei  ft 
remaincler,  vid.  iil/ra, p.  [^ii].  (^H].  A&a 
penon  lianng  a  reiit  cbatgj!  out  6(  top^i 
not  contribute  to  the  finfe'.  tei  l  ir<t.  CA.  I 
Maxwdif.Atke.    7  l^ti.  1^4-  S.  C] 

(^  dee  do- Joe.  131 .  Au^M  f.  Aitnasb 

313.  Waac.Giii.^\i.lii.\xx*ii. 

(e)  Bro.  fai.  ft.  i&j. 
((0  And  see  1  BurrAi^.   If  Uier«  M  5tW 
take  lucceadrely  in  moainder  For  Utu,  they  # 


A  tfcvertioher  Mri  hwe  s^n  (e)  may  Cttttr     [  aw  ] 
K  tlie  detenniilatioh  of  the  pacrticiilar  esiicte. 


tfirftttd  OB  the  adbihaai^  of  Ale  partieulaf  ieditnt  fo^ 
UfeifbrititRidi  the  admitteice  can  oiiljr  extend ta  a  Hfe 
in  existeice,  i.  e.  of  the  longest  lirer.  This  is  analogoiur 
in  this  respect  to  a  joint-tenancyi  which  can  onl^r  last 
the  life  of  the  survivor.  In  the  case  of  a  joint-tenancy 
^  Aftf^fM  pendtH  take  togeth^ ;  iti  the  fbiin6r  case  the 
pihiettlaf  tehlmt  anA  rikidndto-riieh  Cake  nkoeitfvdy ; 
yet  tbsy  take  only  pdrtiohs  of  one  and  Ihe  samB  esiaU* 
If  the  remainder  be  of  a  descendible  estate^  as  to  A.  fof 
life,  with  remainder  to  B,  in  tail,  B.  becomes  tenant  on 
A!i  admission^  and  he  may  be  vouched  or  surrender. 
Mili.  di«,  ii^ing  A.  th6  h^if  of  the  body  of  B. 
noitbe  admitted  to  his  remainder  in  tiulf  as  he  t^ksM 
in  by  descent. 

If  diefe  btf  tenant  for  lifei  with  remabder  tcf  the 
nnbtm  son,  or  the  heir  of  B. ;  the  limitation  to  the 
ion  or  heir  of  B.  is  contingent :  but  so  soon  as  B.has  a 
ton  bom  or  dies,  the  use  will  arise,  and  fee  executed 
or  vested,  (supposing  A*^  estate  to  be  in  existence,)  and 
i»  ftn  wiOid  the  hiw  as  to  a  Vested  femitinden  In 
•horty  coparceners  make  but  one  heirf^oint-teDantl 
compose  m  &ct  but  one  tenant,— -a  particular  tenant  and 
the  remamder-men  take  but  one  estate,— and  tenantsm 
oonunon  take  several;  and,  therefore,  in  the  three  former 
cues  one  fine  only  can  be  due  oniUhnktane^,  ahdinihe 
kUrir  file  fiflie  iiuiit  be  apportioned,  {.  e.  therd  foiiii  be 
tktrd  tees;  but  those  fines,  WhM  liddM  tdgeth^, 
must  amotttt  toly  to  th^  dHginal  flhe. 

(c)  AnU,  p.  [287-8]. 
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without  a  new  admittance  or  1 
would  be  in  of  his  old  seiun : 
reversioner  die,  during  the  a 
the  particular  estate,  lus  heir 
mitted  and  pay  his  fine}  for  i 
a  tenement  (J^ :  and  the  heir 
by  descent. 

Secondly,  Where  a  surrende 
the  use  of  two  or  more  Join% 
but  one  tenant  to  the  lord ;  ai 
but  one  fine  is  due  on  their  adn 
on  the  death  of  one  of  them, 
take  his  share  uid  continue  in  o 
admission  (g). 


Cop«rc«Dm.  So  aa  several  coparceners  n 
tenant,  one  fine  only  would  be 
admittance  (A). 

If  they  are  admitted  severally, 
be  apportioned  :    as  if  three  c 


{/■)  Dyer,  137-  J^  36. 

(g)  SetsKiich.  iss.  a.    Co.  Copyh. 
163.     Roe  d.  Ashton  v.  HMon  ic  al. 
p.  [979]-    And  in  the  caie  of  Fither  v. 

(h)  See  anU,  p.  [977]. 
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■dmitted  severally,  each  must  pay  a  third  of 
tbe  whole  fine. 

But  when  one  coparcener  dies,  the  others  (DaathO 
(or  the  heirs  of  the  deceased)  must  be  ad- 
mitted to  the  share  of  the  one  so  dying,  and     [299] 
pay  their  fine  (i). 

So  tenants  in  common  must  be  severally  Tenanttio 
idmitted  and    shall    pay  several  fines;  they 
luTing  seveiEl  estates:   here  not  only  b^ng 
I  plurality  of  persons  but  of  tenants  also,  as 
the  terms  imply  (ft). 

Thirdly,  Where  the  interest  of  the  person  ContiDiiu>c« 
daimmg  is  only  a  continuance  of  the  estate  Mtau.^"^ 
(tfthe  deceased.     And  first  with  respect  to 
free-bench. 

There  are  indeed  books,  in  which  it  is  lud  Fnebendi. 
down,  that  the  widow  must  be  admitted  to 


(t)  Co.  Copyk.  t.  56.  p.  130.  Cfdtk.  64.  GUb.  Ten. 
Watk. N.  clxxi*.  p.4;8.     Co.  LU.  185.  a.  4n. (9). 

(*)  I  Pr.  Wmt.  ai.  1  Lord  flaym,  631.  Fiiker  k 
Ifigg.  P.  Hoit,  andante,  p.  [380]. 


(  wo  1 


fyeon^^t  An^  po  wjtk  reapect  to  curte^ :  CmtHj. 
for  tbe  Jtuisl^iid  fthaM  baye  his  curtiesy  wj^r 
pot  btjqg   sdfftjtjtftii  ffter  f^  death  t^  jbj^ 

71iirdh/f  So  if  a  person  intennarry  with  Swio  in  right 
I  St^e  c^fhpl4er  in  fee  (^  for  y/^ffn^  he 
ffill  bcico^iie  estitled  jn  lier  i^t,  fua^  fij)^ 
Ddt  he  gdinitt^  audi  there&ce,  sb^Jl  not  be 
nbject  ;te  Bae ;  iuht.  in  the  la^^r  P^k^  if  tp 
nirvive  her  (o). 

A#4  vitb  J9fp^  0  the  jtbrop  ^nstmces 
ipawdwf:e^  pn^c^ifig,  ^e  |n^  ffiipvlf  thfl^ 
mixiage,  be^fg  ^ngiijiiUf  vjfii  ti»  fiKwaeat 
^f  ^  ^prd,  ttf«t»Hit^  to  ap  adpu^fiow  of  .t]ti« 
twbi;B4  '4S  tenapt.  The  iiq^upd,  on  xa»rr 
lijiee,  ^ecvm  fotaem^  ip  -the  figU  of  d»* 
r^ijit  «a4  9fi  ffl«iiwgie  fi  fine  wu  ;genera|l]r 


(h)  See  tbe4>ogki  eked  in  (fM)  and  JUmwv,  597.  Sui- 
lofi  r.  Dibley.  1  i>on.  4.  ca.  8.  4  J[>i>n.  117.  ca.  936. 
Wati.onDac.  53-4.1101. 

(a)  i^,  951.  s.  Hauckefa  caae.  3  Z>m.  9.  2>e- 
iiwt'i  caae.  CalA.  89. 95.  Co.  Co^A.  «.  56.  p.  139. 
Ciitt.  Zoi.  333.  ^  .(^ffiM  jg^  yrtmwrt^  jffima. 
Appendix,  No.  II.  Hutband  ihail  pa;  a  pwi^  ifi  the 
ttcwaid. 


taoi] 


Eiecuton 
muit  pa;  a 
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mon-bw,  interest  (r).  Sucli  interest  aright 
be  assigned  by  the  lessee  without  uiy  fur- 
ther license  or  consent  of  the  lord  (s)  :  it  is 
extendible  at  law  (f) ;  it  may  even  continue 
ifter  the  determination  of  the  copyhold  (u). 
The  copyholder  is  tenant  to  the  lord  *  :  on  [  3M  ] 
}d$  death  his  heir  must  be  admitted  and 
pay  his  fine.  But  the  lord  cannot  notice 
the  change  of  the  lessee :  he  has  a  tenant 
independently  of  him.  But  if  a  term  of 
years  be  limited  on  a  surrender,  or  created 
by  devise  (as  in  the  case  of  the  Earl  of 
BaUi  V.  Abney  (if),  in  Hauchett's  case  (x), 
ic)  it  would  then  be  hgld  of  the  lord  by 
copy ;  the  termor  would  be  a  tenant  to  the 
Wd;  and,  therefore,  must  be  admitted  and 
pay  his  fine. 


(r)  See  Co,  Copyk.  t.'si.  Tr.  lift  lao.  3  Leon.  69, 
70.  Co.  106. 

{if  1  RoU.  Rep.  508.  pi.  14.  Jokntoa  r.  Smart,  and 
1  Rali.  Air.  508.  Copyh.  (D)  pi.  14,  S.  C. 

(f)  See  fTatli.  N.  clxrii.  vili.  uc.    Gilt.  Ten.  4(17. 

(*)  HkS.  101-3.     Tumor  T.   Hodget,   and  IValk. 
N.  diU.  Gilb.  Ten.  469. 

*  S«e  Hoi.  177.  Sminiierton  t.  MUkr. 

(•)  Burr.  309. 

(x)  Dyer,  351.  a.  and  on/e,  p.  [300]. 
G  G 


me  (b);  as  if  it  be  granted  to  A.  and  his     [  ao3  ] 
heirs  during  the  life  of  B-     In  Whieh  \vttex 
ax,  if  A.  die  during  the  life  of  B.  the  heir 
(g  A.  must  certainly  be  admitted  and  pay  bi» 
fine(c). 

Again :    A  fine   ip  dtte  "  Jor  each  fene-  SmmX  ibu*. 
"  aent  to  which  he  is  admitted,"     Afl  where  u;  Mverai 
I  copyholder    has    several    lands,    wverally 
lield  by  several  services,  by  copy,  the   lord 
Might  j^  uaess  and   demand  the  fines  seve- 
rally, for  every  parcel  which   is  so  serarally 


(j)  9  Jiut,  Blacka.  Rep.  1148.  Doe  d.  Lempriere 
r.  Ifarim.     C«.  Copt/h.  a.  56, 

(f)  Sm  Co.  C«RjrS.  B.  56.  Tr.  p.  laS.  GOi.  Ten. 
m.  [Ai  to  the  qiuDtitf  of  wch  fioft,  t<»dl  (f/fta. 
^  [3>?]'  ]  1'°  -^>  '^  ^*'  atsigiu.  Suppote  ^.  to  dip, 
linug  ctftftiy  ^e  vie,)  without  actually  amfnine; 
-^irould  not  A.'a  executors  or  adminutratora  take  af 
■^neei  inlaw?  See;  Co.  17.  b. 

(i)  4  Co.  37.  a.  Taverner  &  CroMoieU.  Ibid.  a8.  a. 
Efo&irt  &  Hammmd.  Co.  Coptfh.  i.  56.  An^  7ss. 
jtwtt  Ic  Attle,  and  the  pwe  gf  Skarle  .k.  Mank,  in 
^ui«r  o»  CsfiyA.  Appendix,  aSo.  aSa.  8ae  als«  Cro. 
Sfti.  779.  Datton  &  Hammond.  [Note.  TV  iteTranl  of 
I  manor  is  entitled  to  be  paiti  fw  admiuiona  of  a  teaaat 
0  letcral  copyholds  only  according  to  a  qufiiitum 
0  0  2 


I.      ■    I 
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Surrender  bj 
a  partkukr 
tenant  and 
remainder- 
menyScc. 


By  cofMUce- 


[304] 
By  joint- 
tanants. 
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But  if  the  particular  tenant,  and  he  in 
reminder  or  reversion,  join  in  a  surrender,  the 
person  to  whose  use  the  surrender  is  so  made, 
shall  pay  but  one  fine  on  his  admittance ;  for 
but  one  estate  is  conveyed  (e). 

So,  if  several  coparceners  join  in  a  surrender, 
but  one  fine  will  be  due  on  the  admittance  of 
the  surrenderee  (y*). 

And  so  of  a  surrender  by  several  joint- 
tenants  (g). 


<  I  ■ 


Bytanantt 
Ml  common. 


And  it  is  said  to  be  the  same  as  to  tenants 
in  common  (A). 

But  qtuBre  whether,  if  two  tenants  in 
common  join  in  a  surrender,  it  shall  not 
operate  as  several  grants ;  (they  having 
several  freeholds  at  common  law  ;)  and  so 
several   fines   be  due :   notwithstanding  the 


memiif  unless  certain  fees  are  proved  to  be  due  by  tiie 
custom  of  such  manor.  6  Tauni.  4:25,  Everest  t.  6^1 

(e)  Co.  Copyh,  s.  s^.  p.  130.     ATdcA.  133.  a. 

</)  KUch.  183.  a. 

(g)  Ibid.  &  Co.  Copjfh.  8. 56.  p.  130. 

(A)  KUch,  &  Co.  uH  iupra. 


docttioe    be    delivered    otherwise     b;    Sir 
Edward  Coke,  &c. 

For  as  tenants  in  common  must  be  seve- 
rally admitted,  they  must,  of  consequence, 
liave  several  tenements :  and,  although  scve- 
:al  tenements  be  surrendered  by  one  sur- 
■ender,  the  person  admitted  to  them  must 
»y  several  fines  (i).  And  this  case  differs, 
[  conceive,  essentially  from  the  surrender 
if  3  particular  tenant  and  a  reversioner, 
IT  of  several  joint-tenants  or  copareeners  ; 
or  in  those  instances,  but  one  estate  is 
onveyed  *. 

If  a  copyholder  suffer  a  recovery  by  [daint  Fbtonare. 
1  natm^  of  a  writ  of  entry  in  the  post  for  J^J^dT^ 

(t)  S«e  the  boolu  referred  to  'ui(,d)  last  page. 

*  [Defiiees  of  ft  copybold  holding  ai  tenantt  in 
DMurn,  have  teveral  ettMea,  to  wbidi  they  muit  be 
JcatUg  admitted,  and  for  which  several  service*  are 
DC  to  die  lord,  and  ft  severed  heriot  on  the  death  of 
ich  tenant.  And  the  services,  heriota,  and  fees  on 
ilmiHioD  thiu  multiplied,  shall  continue  due  and  pay- 
bU  notwithstanding  the  re-union  of  the  same  land 
Hetwaidi  in  one  person ;  the  estates  or  interests  in  tbe 
md,  oDce  divided  in  sereralty,  continuing  alwajTS  after 
EreraL  6  East,  476.  Aitree  v,  SatH,  and  ml.  supr. 
.[ato].  ] 
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his  better  assurance,  and  to  defeat  an  estate- 
tail,  those  who  recover  have  seisin  by  pre- 
cept of  habere  facias  seisinanij  and  they  are 
in  the  post^  and  by  the  recovery ;  and,  there- 
fore, but  one  fine  shall  be  paid  to  the  lord ; 
for  the  recovery  was  only  for  further  as- 
surance, and  the  surrenderee  and  all  make 
but  one  tenant  by  copy,  and  m  there  is  due 
but  one  fine  (Ar). 


Having  thus  seen  "when  a  fine  is  due,  ire 
will  proceed  to  inquire,  J?r;^/,  as  to  the  quantity 
of  such  fine :  secondly ^  as  to  its  assessment^ 
payment,  and  reficsal ;  and  thirdlyj  as  to 
the  recovery  of  such  fine  when  due. 


I  •n 


ii 


«• 


f 


!1 

;■»■ 


1- 


•  ■  ^> 


*      '      '  f  1- 


{k)  Kitch.  las.  b.  Co.  Copyh.  s.  ^,  TV.  13a 
If  the  plaint,  in  nature  of  a  pnecipe^  be  brought 
immediately  against  the  copyholder  who  has  been  ad- 
mitted, (as,  for  instance,  the  tenant  for  life,)  it  ^ald 
seem  that  no  fine  would  be  due  on  a  recovery,  as  the 
tenant  to  the  plaint  and  the  vouchee  (the  remainder-man 
in  tail)  were  already  admitted,  and  the  recoveror  would 
be  in  the  post ;  i,  e.  in  judgment  of  law,  in  of  his  oU 
estobe.  But  if  the  tenant  for  life  surrender  to  a 
stranger  to  make  him  tenant  to  the  plaint,  and  he  be  (as 
he  must  be)  admitted,  a  fine  would  be  due  on  such 
stranger*8  admission.  So  if  the  recoveror  surrender  to 
the  purchaser,  such  purchaser  must  be  admitted  and 
pay  his  fine. 


Kx\AtJirst,  M  to  the  quantify  of  such  fine-    Quutti^ 

A  fiae  is  either  certain  or  arbitraty. 

A  fine  certain  is  when  the  quantum  a  fixed  Fiaaccrtw 
or  definite,  so  that  it  cannot  be  exceeded  by 
the  lord. 


But  it  is  not  necessary  that  it  be  abso- 
lutely certain  ;  if  it  be  only  relatively  bo  it 
is  enough :  for  so  that  it  be  independent  on 
the  will  of  the  lord,  and  reducible  to  a  cer- 
tainty by  reference  to  soQiethitig  else,  it  is 
sufficient :  as  to  pay  so  much  as  the  lands  are 
worth  by  tjie  year  at  the  Ume  of  admittance ; 
ibr  here  the  value  of  the  lands  may  be  ascer- 
tained i  being  triable  by  a  jury  (/). 

tao« 
Whedier  a  fiae  be  certain  or  not  moat  be  How  pnvi 

decided  by  the  rolls  of  the  manor  (m).     To  [^onm^ 
prerent,    therefore,   their    being   considered  **"*^ 


(I)  3  Slum.  Rep.  507.  Perkint  v.  Titiu.  Cartk.  13. 
S.C.  3£ct.255.  S.  C.  iJVwnii.494.  S.C.  The 
Inr  will  pretume  that  a  fine  u  uocertaiD  untD  the 
contrary  be  shevn.  Ptr  Montague,  C.  B.  9  Mad.  331. 
Tretter  t.  Blaie. 

(m)  See  S  Balit.  33.  JSen  v.  Abraham.    Totk.  167. 
60  4 
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as  certain,  it  is  usual  and  prudent  to  vary 
them.  But  if  it  can  be  shewn,  by  a  series 
of  ancient  rolls,  that  they  were  in  remote 
times  *  uncertain,  the  entry  of  them  as  cer- 
tain, in  subsequent  rolls,  though  for  the 
period  of  two  or  three  hundred  years,  will 
not  make  them  certain.  But  the  entry  of 
a  Jew  payments  will  not  be  permitted  to 
operate  either  way;  but  will  be  deemed  to 
have  crept  in  through  the  inattention  or 
negligence  of  the  steward.  Thus  it  was 
held  in  Chancery,  in  Lord  GerartTs  case, 
that  where  by  ancient  rolls  it  appeared  that 
the  fines  of  the  copyholds  had  been  uncer- 
tain from  the  time  of  Henry  the  third  to 
the  19th  of  Henry  the  sixth,  and  firom 
thence  had  been  certain,  except  twenty  or 
thirty,  that  those  few  ancient  rolls  did  destroy 
the  custom  for  certainty  of  fines:  but  that, 
if  from  the  19th  Henry  the  sixth,  all  were 
certain  except  a  few,  and  no(n)  uncertain 
rolls  before,  those  few  should  be  intended  to 
have  escaped  ;  and  so  not  destroy  the  custom 
for  certain  fines  (0). 


(»)  In  Godb.  it  is  <<  so"  which  destroys  the  sense  of 
the  passage  :  it  evidently  is  misprinted  for  **  no*'* 
(0)  God6,t6s» 


An  uncertain  fine  is  where  the  quantum  Uncertain 
dependent  upon   the  will   of  the  "person  ^'^' 
iposing  or  assessing  it.     And  it  belongs,     [  so?  ] 
'  common  right,  to  the  lord  or  his  steward 
assess  it ;  but  there  may  be  a  custom  for 
e  hoDiage  to  do  so  (p). 

But,  though  the  fine  be  regarded  as  Moitb«»e^ 
bitrary,  it  must  nevertheless  be,  in  most 
ses,  a  reasonable  one.  Should  the  lord  be 
nnitted  to  assess  an  unlimited  fine,  it 
)iild  open  a  door  to  much  oppression.  He 
igbt  use  such  a  power  for  the  purpose  of 
mberiting  the  heir.  The  law,  therefore, 
I,  in  many  cases,  restricted  him  in  his 
nuuids. 

In  some  manors,  aa  before  observed,  if  the  FUedby  tb« 
rd  should  be  so  exort)itant  in  his  demand 
at  the  tenant  cannot  accede  to  it,  he  may 
!K  the  fine  assessed   by  the  homage {q): 
It  if  no  such  custom  exist,  the  tenant  may 


(p)  See  1  RoO.  Rep.  48.     Crabb  &  Btvit,  (cited.) 
'oy,  3-  &  C.  and  aee  Noy,  s.     1  Frtetn.  494.  ca.'66g. 
rc/ac.  368.    Fordv.Hotkim. 
(;}  See  before  (;>)  Craii  &  Beat. 
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Rououbie-  justify  a  refusal  to  pay  it  in  many 

determioed  the  reasondslenesa  of  it  shall  be  < 

blw^  on  action  brought  (r). 


[  308] 

When  n- 
itrictedto 


In  cases  where  the  lord  is  con 
admit,  and  the  heirs  of  the  perso 
admitted  would  also  be  subject  i 
acceding  to  the  estate,  the  fine 
exceed  t7m  years  improved  value  oi 
without  deducting  land-tax,  &c.  c 
rents  ($). 


«fa«Bot.  But  wbere  a  purchaser  only  is  i 

not  a  person  taking  by  descent,  th 
not  be  restricted  to  two  years,  but 


(r)  1}  Co.  1.  WHtan^tCMe.  Moon, 
T.  Hammond.  3  P.  PFms.  157.  Covf 
And  lee  the  case  of  Grant  &  Aide,  in 
note,  the  lord  U  not  obliged  to  prove  its 
able,  tbe  copyholder  miut  ihow  it  to  I 
Hob.  1 35.    Denny  &  Lenuin. 

(f)  Dou^  73s,  Sx.  GrMa  Sc  At 
3  Strange,  104.1.  Hakon,  hart.  y.  Hatie 
doctnne  seem  equall;  ^tplicable  to  a  c<^ 
withpanier  to  nommate  a  utccettor.  (See 
n.  (h).)  Ai  a  copyholder  ia  fee  payi  in 
ettatt.    Stepott.  [311]. 


custom  be  to  the  contrary,  tak^  four,  five,  or 

even  fleven  yesra  value  {f). 

Id  some  manors  a  person  only  fines  upon 
]aajirst  purchase  ;  as  if  he  purchase  an  acre 
of  land,  he  shall  pay  a  fine  on  his  admission 
to  it ;  but  if  he  purchase  fifty  acres  aAerwards, 
be  ^uJl  pay  no  further  fine(u).  In  such  casef 
also  the  lord  is  not  restrained  to  two  or  to 
seven  years  value  (u). 

So  in  cases  where  tiie  lord  is  not  com- 
pellable to  admit,  but  the  admittance  remains 
neicly  voluntary,  as  on  grants  of  escheated 
lands  and  the  like  ;  or  where  they  are  grant- 
able  only  for  life,  •without  a  right  qf  re- 
natxU^  the  lord  is  under  no  restriction  what-      [  309  ] 


(1)  1  Frtem.  496.     Pinsent'a  case,  cited. 

(n)  MsDorg  of  Lunbeth  and  Richmvnd,  in  Barry, 
abo  Hairow  on  the  Hill,  &c  Kilch.  103.  b.  And 
noticed  by  Noatngham,  C.  in  Morgan  Sr  Scudamare. 
See  1  Freem.  496.  in  King  v.  DUUngton,  and  1  Shoa. 
86.  Qiurre,  if  teatator  devise  copyholds  to  A.  B.  & 
C.  D.  and  their  heirs,  in  trust,  and  A.  B,  and  C-  D.  be 
teoaats  ilwady,— ihfcll  Aej  pay  a  finef  If  not,  the 
lestitor  mKj  dtau  the  l«d  bf  miikii^  tb««e  perMma 
trustMi  who  hU  been  before  admitted.  C.  W. 


ever  (id).  In  these  cases  he  u  under  i 
tioa  to  grant  at  all :  if  he  chooses  to 
may  fix  his  own  terms ;  if  the  pcrso: 
to  become  tenant  does  not  care  to 
them,  he  is  not  necessitated  to  do  s( 
is  injured.  These  cases  are  not  I 
where  the  person  soliciting  admis» 
l^al  right  to  succeed.  Should  tht 
those  instances  be  left  to  impose 
terms,  the  person  soliciting  might  be 
of  his  inheritance  or  prevented  from 
that  power  of  alienation  which  the 
now  invested  him  with.  Here  thoi 
fail.  The  lord  baa  a  right  to  maki 
bai^^ain  he  can. 

The  rule,  therefore,  that  the  lore 
confined  to  two  years  value  of  the  U 
is  only  applicable  to  certain  cases ;  a 
to  have  been  too  hastily  extended 
recent  instances. 

But  before  we  dismiss  the  subject 


(n)  13  Co.  3.  See  Hetleg,  p.  6,  and  Fuk. 
ud  tee  the  caae  of  Wkarim  v.  Kitig,  J 
Rtp.  in  ExcKeq.  659. 


advert  to  two  cases  Tvhich  peculiarly  demand 
our  attention,  which  are  those  of  Morgan  & 
Scudamore,  and  Wharton  ft  King. 

The  case  of  Morgan  k  Scudamore  (x)  is  3£»v<n& 
cited  by  Lord  Loughborough  in  that  of 
Grant  ft  AsUe  (jf),  and  relied  upon  by  his  [  3io  ] 
lorddiip  as  fixing  the  fine  to  two  years 
irilue.  In  Morgan  <§•  Scudamore,  .indeed. 
Lord  Nottingham  ordered  such  fine  to  be 
given,  but  it  was  under  the  peculiar  circiun- 
ttances  of  the  case.  The  copyhold  in  that 
case,  was  granted  sibi  ^  Sttis  (z),  for  ninety- 
nine  years ;  but  there  was  a  custom  alleged 
to  compel  the  lord  to  rcTiew ;  and  although 
no  fine  was  payable  during  the  ninety-nine 
yeara,  yet  the  lands  were  subject  to  heriot, 
he.  But  from  the  honourable  Mr.  Legge's 
manuscript  copy  of  Lord  Nottingham's  re- 
ports, which  the  author  of  these  pages  has 
been  permitted  to  consult  through  the  faTour 
of  Mr.  Hargrove,  it  appears  that  his  lord- 
dap  considered  one  year  and  a  half's  Jmt 


(i)  3  C&M.  Ap.  134.    See  fVncA,  464-  S.  C. 
O')  Dough  "jij.  in  tut. 
(4  9  C/uHu.  Rejf.  134. 
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to  have  been  the  reasonable  Jine  in  com- 
mon caseSf  referring  to  Dow  &  aL  ▼.  Golding^ 
in  Cro.  Car.  196)  on  which  he  relied,  and 
therefore  gave  half  a  year's  value  more  in 
this  instance  by  reason  of  the  fine  being  pay- 
able only  once  in  ninety-nine  years :  fio  that 
this  case,  instead  of  being  an  authority  for  a 
restriction  of  the  fine  to  two  years  value,  is  a 
proof  of  the  contrary. 

But  it  should  seem  that  a  fine  would  now 
be  considered  as  due  in  the  caae  of  death 
within  the  term,  whether  the  grant  was  siU 
Sg  suis  or  whether  the  person  taking,  took 
[  ^'^i^  ]  merely  as  executor  (a) :  and,  consequently, 
on  the  renewal  of  the  term,  the  reason  for 
augmenting  the  fine  in  this  respect  would  not 
now  hold. 

The  otber  case  of  Whartm  v.   King  is 
now  reported  by  Anstrutiier  (p) ;  and  it  will, 


(a)  See  1  Burr.  ao6.  Earl  of  Bath  r.  Ahney.  Bat 
see  «  Chane,  Rep.  135,  where  it  is  stated,  "  that  tbe 
tenants  of  the  manor  do  not,  during  the  99  years,  pay 
any  fine,  either  on  daath  or  alienation,  so  ithat  noihing 
is  due  to  the  lord  for  99  years  together/^ 

(i)  Rtp.  in  Eseh.  659.  andiee  the  CBMmof  the  Duke 


FINES.  481 

therefore,  be  necessary  only  to  observe  th^ 
it  was  determined  in  that  case,  that  in  order 
to  support  a  custom  of  renewal  of  copyholds 
for  lives,  the  plaintiff  must  allege  such  cus- 
tom to  be  on  payment  of  a  fine  certain :  to 
all^e  it  to  be  on  payment  of  a  reasonable 
fine  will  not  be  sufficient  *•  If  such  custom 
be  not  found  to  renew  on  paymoit  of  a 
fine  certain^  the  lord  may  insist  upon  his  own 
teams. 


When  a  person  is  admitted  to  an  estate  in  Fine  on 

remainder. 

Temainder,  the  fine  is  usually  one  half. 


A  tenant  for  life  is  to  pay  a  whole  fine,  Tenant  for 
equally  as  if  he  were  tenant  in  fee,  in  cases  a  w^ie  fme! 
where  the  heirs  are  finable  t.     For  in  such 


of  Grafton  v.  Horton,  before  the  Lordi ,  3  Bro.  Pari* 
Cos,  369.  and  Lord  Abergavenny  v.  Thomas,  in  1  Abr. 
Cos.  Eg.  120.  in  the  margin,  and  both  cited  in  Whar- 
ton T.  Kifig. 

^  But  Bee  Noy^  s.and  iUd.  3.  CrtM  r.  Bales,  conira. 
and  Crabb  ic  Bales  or  Bevis,  cited  1  Roli.  Rep.  48. 
and  Morgan  t.  Scudamore,  aiOe.  See  abo  Cro.  Jac. 
368. 9c  4  Leofi.  338.    JBoCs  case. 

t  Qr.  whether,  if  tenant  for  Hfe  (where  there  are  re- 
over)  pay  fhe  wAofe  fine,  it  will  not  be  a  lien 
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Fin«  oo  eftate 
for  several 
lives. 


FINES. 

cases,  the  admission  of  the  tenant  in  fee  is 
only  the  admission  of  an  individual;  and 
when  he  dies,  his  heir  must  be  admitted 
again.  The  fine,  therefore,  becomes  payable 
on  the  admission  of  a  new  tenant ;  and  if 
he  is  to  take  the  immediate  possession,  and 
enjoy  it  for  life,  the  whole  fine  will  be  due. 
A  tenant  for  life,  therefore,  shall  pay  the 
same  fine  as  a  tenant  in  fee-simple  whose 
heir  is  to  fine  on  succeeding  him :  if  indeed 
the  heir  of  the  tenant  in  fee  is  not  to  fine  on 
taking  the  possession,  the  reason  will  not  hold; 
and  a  less  fine  must  be  imposed  upon  the 
tenant  for  life. 

Where  there  are  many  lives,  the  rule, 
generally,  is  to  take  for  the  second  life  half 
what  the  immediate  tenant  for  life  pays,  and 
for  the  third  half  what  the  second  pays.  So 
that  when  there  are  two  admitted,  the  fine 
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on  the  lands  ?  See,  as  to  fine  on  renewal  (tf  leasei, 
2  Bro.  C.  C.  659.  Adderley  v.  Claxftring,  and  iUd, 
S43.  Stone  V.  Theed  &  at.  Note,  this  was  suggested 
by  Mr.  Butler.  See  also  1  Bro.  C.  C.  440.  NighitJh 
gale  V.  Lmosoru  Annuitants  not  to  contribute.  1  Bro. 
C.  C.  444.  N.  MoMdlr.  Ashe^  and  7  Ve$,  184  S,C. 
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a  as  much  as  for  one  life  aqd  half  as  much 

QOre :    when  there  are  three,  as  much  and 

iialf  as  much  as  a  fine  for  tno  lives.     Or  as 

in  James  Burrow  expresses  it,  the  fine  fo^-tjinjottvHoa 

wo  lives  is  the  sesqui  of  that  taken  for  one  ;   q  Barn  VAc 

ind  the  fine  for  -three  is  the  sesgui  of  that    r; Tv~~- 

•'«'«>'"">«•  ^jyW 

But  this  must  be  -  understood  of  persons  Suceeuki. 
tking  successive',  or  one  after  another ;  for 
'  they  take  as  joint-tenants,  or  as  tenants 
1  common,  it  would  be  different.  In  the 
inner  case  the  admission  of  one  wQuld  be 
le  admisflton  of  all ;  and  but  one  fine  would 
e  due :  in  the  latter,  they  must  be  seTerally. 
dmitted,  and  the  nngle  fine  be  iqiportioned; 
e.  each  shall  pay  a  several  fine ;  but  sq  [  313  ] 
lat,  nhen  their  fines  be  added  tog^her,  they 
uU  make  the  original  fine  for  the  whole.' 
Iius  if  the  custom  be  to  pay  two  years 
ilue  on  admission,  and  two  tenants  in  com- 
lOQ  be  admitted,  each  shall   pay  two  years 


317,  in  marg.    The  rule  above  noticed 
e  author  of  these  pages  to  be  obierred  in 
n  variou*  parts  of  the  kingdom. 
vpyh.weet.sS-    Tracts,  130. 


4tt4  HNES. 

Talue  of  his  moiety :  and  two  such 
be  the  same  as  the  single  fine  for 
tenement. 

Occupuit.  If  a  copyhold  be  gnmted  to  A 

heirs  during  the  life  of  B.,  and  A, 
B.,  the  heir  of  A.  shall,  on  his 
pay  such  fine  as,  according  to  the 
the  manor,  a  purchaser  ought  to 
he  does  not  take  bi/  doscent  but 
occwpan/(rf). 

His  taking,  therefore,  as  specia 
and  not  as  heir,  is,  as  to  most 
importance  in  this  respect.  In  ma 
as  before  noticed,  a  person  taking  a 
pay  no  fine.  In  some  he  is  to  pa] 
fine  than  a  person  taking  by  pten 
m  others  a  less. 

The  fine  of  the  special  occupi 
be  proportioned  to  the  probable  ( 
the  life  of  the  cestwf  que  vie  :  fi 
compellable   to  be  admitted    und 


(d)  See  GUb.  Ten.  337.  «id  we  alio  1 
and  3  B!.  Cimm,  359-60.  ch.  16. 


FINES. 


"(Kfeiture,  80  the   lord,  on  the  other   hand, 

g  compellable  to  grant  him  that  admittance :      [  "*  1 

And  if  an  unreasonable  fine  be  imposed,  the 

wurts  would  equally  interfere  and  aid   him 

u  on  a  strict  descent  (e). 


Secondly  ;  As  to  the  assessment,  payment, 
ud  refusal  of  the  fine. 

We  have  already  observed  that  it  belongs 
of  ri^t  to  the  lord  or  the  steward  to  assess 
tbe  fine,   but  that   by  custom  the   homage 

may  do  so  {J^. 

But  an  assessment  by  some  person  or  other 
ii  requidte  (g) :   though  the   assessment  by 


(c)  Watk.  No.  clxxi.  to  GM.  Ten.  476. 

(J)  Ante, p.[307l 

(g)  DoMgl.  737.  731.  inoDt.  In  an  octioD  tbe  lord 
en  only  recorer  the  fioe  attated.  As  if  he  uieM  1 
fine  of  100^  and  remit  40/.  and  on  action  the  jwcy  find 
the  annual  value  of  the  premiiea  to  be  30I.  and  give 
their  verdict  id  favour  of  the  lord  for  60/.  he  dialtnot 
rtcoT^,  as.tbe  fine  auewed  was  100^  See  3  Botdnq. 
Is  PuUer,  346.  Lord  Narthmci  v.  SUnnaif.  [But  tbe 
lord  may  re-aueia  bucIi  fine  at  two  yean  Talue^  a> 
U  H  3 


able  fine. 
[314] 


pay  such  fine  (i).  If,  indeed,  it  shall  appeu- 
on  the  matter  being  brought  into  court  that 
the  fine  so  assessed  was  manifestly  reasonable, 
rad  that  the  tenant  had  objected  to  it  with- 
out good  cause,  the  law  would  not  allow 
him  to  shelter  himself  under  any  alleged 
doubts;  but  would  declare  it  a  forfeiture 
of  the  tenement  on  which  the  fine  was  as- 
seieed(^).  However,  the  courts  are  not 
r^d  in  this  respect ;  but  allow  much  lati- 
tude to  the  tenant's  discretion.  If  no  sinis- 
ter intention  be  apparent  on  the  part  of  the 
tenant,  the  law  will  not  permit  a  forfeiture 
to  incur  by  reason  of  his  refusal,  though 
the  fine  prove  eventually  not  to  have  been 
excessive  (/). 

A  bill  will  not  lie  in  equity  for  an  indi-  BiUiDaqaitT 


excessive    fine.     The    reasonableness    of   it  J^ 
must  be  determined  at  law.    Though  a  bill 


(i]  4  Co.  97.  b.  Hobartlt  Hammond.    Cro.EUt.  779. 
JitUan  V.  Hammond, 

(*)  Co.  Lkt,  60.  a.  N.  (11.     Parker't  caw  cited. 

(I)  1   Rdl.  507.   pi.  5.     3  Lev.   308.     Borne*  & 
Corie. 

H  H  3 
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Fine  to  be  tet 
iccording  to 

the  UDpTPTcd 


mproVed   anmual   value  at  tlie  time  of 

isessment,  and   not  according   to  the 

I  rent:  for  the  annual  rent  may  in  many 

Ik  comparatively  trifling ;  as  where  the 

have  been  let  on  lease  many  years  be- 

inse  of  the  lord  (o).     And  in  assess- 

ne  according  to  the  annual  value, 

iotu  are  to   be  made  except  as  to 

Cf). 

[  817 
the  fine  is  certain,  the  tenant  ought  when  to 
idy  to   pay  it   on  demand   imme-      ^"^ 
on  his  admittance*  :  but  where  it 
in,  a  day  and  place  should  be  ap- 
im  by  the  lord  or  steward  to  pay 
I  if  DO  such  appointment  be  made 
be  allowed   a  reasonable  time   ftir 
by  the  law }  for  he  is  not  obliged 

on   demand;   for,  as   it  was   im- 
r  him  to  know  what  the  lord  would 

could   not  come  prepared  for  its 

0- 


*ge.  1049.     Ht^n,  bar!,  t.  HasttU. 
oug^  737,     Grantlc  Aitle,innot. 

for  the  lord  to  teat,  &c.  till  the  tioe  be 
Crv.  £&s.35l. 

37.  b.  38.  a.    Hoiart*  Hammatd.    But 
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Tender, 


Whenito 
be  paid* 
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If  the  lord  assess  an  uncei1;ain  fine  when 
in  truth  the  fine  should  be  certain,  the  tenant, 
to  pi'event  forfeiture,  should  tender  what  he 
conceives  the  certain  fine  (r). 

In  order  to  incur  a  foifeiture  for  non-pay- 
ment, the  place  appointed*  for  payment  of 
the  fine  should  be  within  the  manor,  and 
so  appear.  But  in  an  action  of  debt  for  the 
fine  it  is  not  essential  that  the  place  be  ex- 
pressly alleged  to  be  within  the  manor,  for 
it  shall  not  be  presumed  to  be  out  of  the 
manor :  and,  indeed,  it  is  said  that  the  lolxi 
may  appoint  a  place  for  payment  out  of  the 

m 

manor,  and  recover  in  debt;  though  such 
appointment  would  not  be  good  in  case  of 
forfeiture  (s).  But  this  doctrine  appears  ques- 
tionable. For  if  an  appointment  out  of  the 
manor  would  be  good  in  one  case,  it  shoqld 
seem  that  it  would  be  so  in  the  other ;  since 
the  difference  would   be   in  the  event,  and 
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this  reason  does  not  seem  to  apply  in  cases  where  the 
lord  is  restricted  to  two  years  Talue,  for  then  the  tenant 
might  have  come  prepared. 

(r)  Cro,  Jac.  6i*j.    Gardiner  &c  Norman. 

*  Some  place  should  Ivs  appointed.     13  Co.  8. 

(s)  I  Lord  Raym,  44.     Yadey  ▼.  Rainer, 


\   i 


I    •> 


am  \i 


not  in  the  thing  itself.  The  ai^^ument  too 
uged  by  Seijeant  Ro&ierkam,  in  the  case  of 
Yaxky  T.  Ra'mer,  has  much  weight ;  "  that 
r  SQch  appointment  be  good,  the  tenant 
night  be  forced  to  go  all  over  England  in 
[ueit  of  the  lord,  to  the  tenant's  great  pre- 
udice."  And  it  does  not  appear  that  the 
ord  caD,  in  any  case,  oblige  the  tenant  to 
;o  out  of  the  manor,  except  it  be  to  a  court 
rithiD  the  same  honour,  by  custom,  as  before 
loticed  (i). 

When  the  fine  is  regularly  assessed,  (for  a  Demand  muu 
^ular  assessment  is  absolutely  essential  («), )  .on^If  th/*** 
here  must  be  a  demand  of  such  fine,  and  t«a»iit- 
hit  of  the  person  of  the  tenant  (ui),  by  the 
ord  or  his  steward  (x),  of  the  specific  sum  How  u>  be 
sKssed  :  for  if  he  demand  a  larger  sum  than 
I  due,  he  must  make  a  new  demand  before 
le  can  recover  at  Uw ;  for  he  shall  not,  on      [  sib  ] 


(0  JnU,  p.  [353]. 

(11)  Tiougl.  797.  731,  in  not.  and  ante,  [314].  n.  {g). 

(■)  Hob.  135.  Z>enny  &  Lenman.  a  Mod.  asg. 
Tntter  v.  Biaie,  in  Seacc. 

(f)  9  Mod.  J2g.  Trotter  v.  Blake,  in  Scacc.  And 
be  steward  nuy  demand  it  without  an  express  Buthority 
n  writing.    Trotter  t.  Blake. 


such  iarmei  deoiimd,  recover  i 
due,  but  judgment  sliall  be 

him(y). 

At  ut  iatma        The  Statute  9  Geo.  c.  29,  n 
covert.  holdeFB  who  are   covert  or  u 

entitled  by  descent  or  surren 
of  a  last  will,  ordains  that  iht 
on  their  admission  shall  an< 
manded  hj  the  bailiff  or  age 
hy  a  note  in  writing  signed 
his  steward,  and  left  with  t 
feme  covert,  the  guardian  c 
wHh  the  tenant  or  occupier  ol 
but  that  no  forfeiture  of  the 
menta  of  such  infant  or  feme 
incurred  by  reason  of  the  n 
their  fines. 

Rwonr;  of         Thw-dfy,  as  to  the  recovery 


As  no  fine  is  due  till  adm 
mittance  of  the  tenant  is  com] 


(y)  See  Skin.  949.  Titut  v.  J 
DoMg^j3i-a,  Mot. 

(.)  Co.  Cof^.  ■.  41.  Tr.  p.  ( 
371-3.  ch.a3. 


le  tensat  does  not  come  to  be  admitted  on 

le  usual  proclamations,  the  lord  (except  in 

le  cases  of  femes  covert  and  infants  whose 

itates  are  protected  by  the  statute  of  9  Geo.) 

ay  seize  the  lands  to  his  own  use  till  the 

nant  appear  and  be  admitted  ;  and  if  there 

I  a  special  custom  for  that  purpose,  may  seize      [  3S0  ] 

em  as  an  absolute  forfeiture  (a). 

la  the  cases  of  femes  covert  and  Infants  Proviiionibr 

tto  are  entitled  by  descent  or  surrender  to  in  cases  of 

«  use  of  a  last  will,  it   is  provided  by  femM^coTMt. 

itute  that  if  they  do  not  come  in  to   be 

Imitted  in  person,  or  the  former  by  their 

tomies  (which  they  are  thereby  emponered 

'  make,)  or  the  latter  by  their  guardians,  or 

iTing  no  guardians,  by  their,  attomies  (which 

ley  may  appoint  by  virtue  of  tW  act,)  at 

le  of  the  three  then  next  courts,  the  lord 

■  steward,  on  dU6  proclamation,  &c.  may 

ipoitat  such  guardians  or  attomies  for  the 

irpose  of  admission }  and  thereupon  impose 


W  3  Dumf.  f  East,  169.  Doe  A.  Tarrant  &  oL  v. 
dlur  &  ai.  Watk,  GHh.  Tat.  330.  &  N.  C.  p.  443. 
P.  Wmi.  151.  NoHh  V.  Earl  qf  Straffbrd.  9  Atk. 
$.    Claj/tm  V.  Cooiet,  aad  antej  p.  [234],  &c. 


tbe  juBt  fines.  And  if  such  fine 
88  directed  by  that  act,  the  lord 
to  enter  and  take  the  profits 
liberty  to  fell  timber)  till  such 
consequent  expenses  are  satisfic 
an  account  of  such  profit,  &c.  t 
entitled  *. 

But  if  the  husband  of  a  fei 
the  guardian  of  an  infant,  pi 
then  they  may  reimburse  them 
the  profits  of  the  estates  as  dii 
act  {b). 

I  «i  ] 
Action  at  And,    independently  of   th 


'  [The  statute,  however,  ii  coofinec 
preued  therein;  viz.  title  hj  descent, 
the  use  of  a  will :  and  does  not  apply  t 
deed.  And  to  a  bill  thereibre  by  th 
title  in  ranainder  by  deed  of  appointn 
tlement,  and  an  admission  by  the  ten 
out  fine,  he  having  paid  a  fine  upon  a 
under  his  original  title,  and  upon  his 
discovery  and  production  of  the  deed  I 
under  the  statute,  a  demurrer  was  alloi 
Ld.  Kmsingttm  v.  Mans^.] 

(6)  9  Geo.  c.  29. 


ven  by  the  statute  of  George 
ird  nuy  mamtiun  an  action 
sumpsitt  for  the  line  against 
has  been  actually  admitted* 
9  coming  of  age :  and  ac- 
Justice  Yates,  in  the  case  of 
tester  (c),   even   during   his 


ow   been   long  settled   that  Ot 
tus  assumpsit  will   lie  for  a 


ion  of  debt  or  assumpsit  is 
atute  of  limitations  (c). 

Imit  and  die  before  the  fine 


lord  need  not  identify  the  landi. 
48. 151.  North  V.  Earl  ^  Counteu 
ia  equiQT  to  ascertain  landi.  See 
'Leedt  v.  EaHqfStrqg^rd,&c. 
iiOtleomik  &  Gamett.  Dougl.  733. 
note*. 

.  cited  in  Hodgton  r.  Harrit,  as  to 
36.  pi.  56.  S.  C.  Giti.Tn.  178. 


and. 


4M  PINES. 

On  the  lord's    be   Dudf    it  will   beloDff   to   hjs  cxecutots ; 

tiiMidu«b*<    who  may  bnng  an  osjump^/ or  debt  tor  it(/}. 

uK^ton.  B"^  i^  ^^  1^  '"'  emerge  on  the  lands  \ 
therefore,  the  persons  entitled  Xa 
pud,  can  have  no  action  or  bil 
remedy,  against  a  purchaser  or  s 
for  any  fines  which  became  pay: 
the  purchase  (^). 

It  has  been  repeatedly  observf 
fine  is  not  due  till  admission,  ai 
to  follow,  inevitably,  that  wher 
waives  admittance  no  fine  can  Is 
But  it  has. been  doul^led  by  boi 
the  heir  could  waive  the  possessi 
yet  such  doubt  does  not  appear 
foonded ;  but,  on  the  contrary 
now  acknowledged,   that  he  rrunf 


I  822] 
WMTorof 


(/)  3  Lev.  a6i,  Shvttleworth  t.  Gam 
S.  C.  1  SSow.  35-  S.  C.  So  n^  RtU^. 
147.  s.  FUxh.  Avowrit,  pi.  333.  3  Co 
Heriat.  See  pott.  chap,  on  HerioU.  J' 
933.  AUoofBwit.  1  RolLAbr..3^^.  Chi 

fj)  1  RoUt't  Ahr.  374.  Chanctrie  (P) 
Fmch. 


sion,  and  consequcDtly  not  be  subject  to 

M(*). 

Nt  come  now  to  the  third  class  of  fines  Finn  due  on 
able   by  copyholders ; — those   which   are  a^^j^ 
on   licenses   by  the   lord   to   empower 
tenant   to   do   certiun   acts;  as  to  de- 
e,  &c. 

rbere  is  little  to  be  observed  on  this 
d;  such  fines  being  rarely  due.  It  is 
[  down,  however,  that  there  must  be  a 
cial  custom  proved  to  support  the  claim 
such  fine ;  for,   by  general  custom,  fines 

due  only  on  admissions  (r).  But  if  such 
ustom  exist,  debt  will  lie  for  its  reco- 
y(i).  hi  the  owe  oi  Yaxley  s.Rcdner{k)y 

fine  was  for  license  to  aUene ;  and  there 
an  express  provision  in  the  statute  12 
r.  3.  (J)  to   prevent  the  abolition  of  any     [  aa  ] 


h)  See  Walk.  Gilt.  Tat.  aga,  and  No.  cxli.  p.  463. 
iurr.  1719.  a  Atk.  44Q.  and  3  P.  Wnu.  1  ji.  and 
auie^.  58.  in  WlieeUr  v.  Hmour. 

■k.  ■.  56.  p.  137. 

Raym.  44.    Yaxlej/  v.  Ramer. 


fines  for  alienation,  due  by  pai 
toms  of  particular  manors  and  ] 
than  fines  for  alienations  of  lai 
ments  holden  immediately  of  1 
capite. 


CHAP.  VIII. 


OF   FORFEITURE. 

AS  the  copyholder  originally  held  strictly  Nature  of. 
at  the  will  of  the  lord,  and  is  still  regarded 
by  the  law  as  holding  at  will  in  cases  where 
the  custom  of  the  manor  has  not  restricted 
that  will  and  protected  the  estate  of  the 
copyholder,  so,  if  the  copyholder  does  any 
act  incompatible  with  the  relation  in  which 
he  stands  as  tenant,  if  he  denies  his  depen- 
dency,  or  refuses  to  comply  with  the  terms 
of  the  grant,  the  law  deems  it  a  deter- 
mination of  the  will  by  which  he  holds ; 
and  the  estate  shall  return  to  the  lord  who 
granted  it. 

The  copyholder,  indeed,  is  not  now  de- 
pendent upon  the  caprice  of  his  lord;  the 
law  and  the  custom  of  the*  particular  manor 
of  which  he  holds,  have  now,  in  many  re- 
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SOO  FORFEITURE. 

spects,  protected  and  established  his  estate. 
But  then  he  can  only  claim  the  [ootection 
of  custom  while   he  complies  with  its  dic- 
tates.    If  he   regulates  not  his  conduct  b; 
the  rules  which  that  custom  has  prescribed, 
he  is  not  entitled  to  its  favour.     If 
gresses  the  customs  of  the  manor, 
toms  of  the  manor  can    no    longe 
his  estate.    While  he  performs  hii 
and  returns  and  fulfils  the  duties 
[  S25  ]      nancy,  the  law  interposes  in  his  fa 
controls  the  will  of  his  lord ;  but 
cannot  countenance  him  in  doing  n 
he  obeys  not  the  law,  the  law  must 
its  protection. 

whAt  acts  We  will,  therefore,  inquire  into 

to'i'ibrfdiure.  of  the  copyholder  will  be  deemet 

mination  of  the  will  by  which  he  1 

amount  to  a  forfeiture  of  his  estate. 

But  before  we  proceed  we  mui 
that  such  acts  of  the  tenant  must, 
very  nature  of  the  thing,  be  tvron 
and  that  the  will  to  be  determine 
qf  the  lord ;  for  should  the  tenant  < 
his  own  •a-ill  to  hold,  by  any  right 


FORFEITURE.  fiOl 

would  indeed  be  a  relinquishment  or  extin- 
guishment of  the  tenancy ;  but  it  would  be 
whdly  difierent  frfom  forjeiture  at  law. 

If  a  copyholder  be  attainted  of  trea-  Ti^ason 
son  or  felony,  his  copyhold  is  immediately 
forfeited  to  the  lord  (m).  And  this  not 
only  88  a  punishment  for  his  crime,  but 
because  his  capacity  to  fill  the  tenancy  is  at 
an  end.  On  attainder  he  becomes  dead  in 
law  ;  and  he  cannot  continue  his  estate  after 
he  ha«  forfeited  his  existence.  And  in  the 
cases  of  corruption  of  blood  he  cah  have  no 
one  to  inherit  his  estate,  where  custom  had  [  326  ] 
made  it  hereditary.  In  some  manors  (n),  in- 
deed, this  corruption  does  not  take  place  ; 
but,  though  the  father  be  attainted,  the  son 
shall  succeed. 

If  the  copyholder  be  outlawed  for  a  capi-  Outlawry. 
tal  crime,  the   same  reasoning  seems  to  ap- 
ply (o).     Till  the  outlawry  be  reversed,  he 


(w)  iTotoit.  P.  C  b.  3.  c.  49.  8.  7.  and  the  books 
Acre  refen-ed  to. 

(»)  See  Robins.  Gav,  b.  2.  c.  4.  and  infray  Append. 
No.  I.  Customs  ofDymocky  co.  Gloc. 

(o)  See  Gttt.  Ten.  941.  Watk.  Ed. 
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FORFEITURE.  -  S 

even  if  it  be  to  conimemJe  in  Juluro  (t)  ;  it      [827 
will  be  a  forfeiture  of  his  tenement.     So  if 


■hall  enjoy  for  another  year,  Sec. 
yo.  [A  lease  granted  by  a  copy- 
T  terms,  a  cause  of  forfeiture, — on 
Denuse  by  a  copyholder  for  ooe 
ice  from  year  to  year,  for  the  term 
TB,  if  the  lord  xootttd  give  UceH$e,  vid 

nojbr/iiture :  held  that  the  license 
raa  a  condition  precedent  to  the 
sr  term  of  thirteen  years,  and  not 
re  is  no  leale  at  law  further  than 
4  Eatt,  lai.  Doe  d.  Humt  v. 
1 1  Vet.  1 70.  Lufkin  v.  Nunn,  So 
rant  a  lease  of  a  copyhold  for  si 
I  of  the  lord  could  be  obtained,  and 
M,  mitil  such  license  could  be  had, 
for  the  lessee  peaceably  and  quietly 
f  the  premisei,  has  been  held  not  to 
ro  than  one  year,  and  consequently 
feitore.  a  Taunt.  53.  Doe  d.  Ifood 
I  of  freehold  and  copyhold  lands  at 
endum,  so  much  as  freehold  fcH-  31 
I  as  copyhold  for  three  years,  (a  de- 
t  being  warranted  by  the  custom,) 
newal  of  the  lease  of  the  copyhold 

toties  qwtia,  during  the  i\  years, 
Hants ;  and  that  in  the  mean  time, 
leases  should  be  executed,  the  lessee 
d  land,  as  well  copyhold  as  freehold, 
113 
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FOEFEITURE- 

he  exceed  fais  license  ;  as  if  he  have  a  license 
to  demise  for  two  years,  and  he  demise  for 
three ;  or  if  his  license  be  not  in  other  re- 
spects pursued  (u). 

But  a  common4aw  interest  must  actually 
pass  in  order  to  work  a  forfeiture.  For  if 
the  copyholder  execute  a  deed  of  feoffinent. 
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&c. :  held  that  this  was  only  a  lease  of  the  copyhold 
for  three  years,  and  that  the  lessor  might,  after  the 
three  years,  recover  the  premises  in  ejectment  tgaintC 
the  lessee,  there  not  having  been  any  Aresh  lease  granled. 
%  MatUe  Sf  Selxv^Uy  255,  Fenny  d.  Etutkam^  void.  ¥. 
ChiH*  And  see  further  as  to  a  c(yoen(mt  or  promise  to 
demise,  i^fr^ly  p.  [d98]>  and  the  books  there  cited.} 
Three  leases  for  a  year  each,  &c.  to  tlie  same  person, 
and  all  made  at  one  time,  deemed  one  conveyance  and 
<me  term.  See  Cro.  Car.  233.  Mahhaos  v.  Wketkm. 
Of  proof  of  lease,  &&  see  1  Btdsi.  189.  Hamkm  v. 
Handen.  [Custom  to  lease  for  31  years  without  license^ 
good.  1  Salk.  185.  1  Shoui.  384.]  Instances  of  leases 
being  made  for  40  years,  no  proof  of  custom.  See  Crou 
EHau  351 '  Jackman  v.  Hoddeson- 

(s)  Moore f  393.  East  y.  Harding.  Cro.  Elix.  498. 
Sf  C.  Ibid.  351*  Jackman  v.  Hoddesan.  And  whe* 
ther  the  lessee  enter  or  not.  MoarCf  399.  Ea$i  ▼. 
Hardit^. 

(t)  East  &  Harding,  uU  sup, 

(u)  Cro.  Elix.  395.  Jackson  &  Neal. 
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FORFEITURE.  M6 

but  make  no  livery,  he  shall  not  forfeit  (iv) : 
jr  if,  on  such  feoffinent,  he  even  make  a 
Letter  of  attorney  to  give  seisin,  it  should  seem, 
iccordinj;  to  the  better  opinion,  to  be  no  for- 
7  be  actually  made  (;r). 

ke  8  bargain  and  sale,  though 
id  sole  be  regularly  enrolled*  - 
ire  will  incur  (?/).  For  a  bar- 
can  only  paas  what  the  bar- 
ight  to  convey.  Now  the  co- 
ig  only  a  tenant  at  will,  can 
;  by  right  j  and  a  bargain  and 
>erate  by  wrong,  as  a  feolF- 
d  work   no  discontinuance  at 

and,  consequently,  as  it  can 
g,  either  by  wrong  or  by 
can  be  conveyed  :  and,  conse- 
iterest  can  pass  at  all ;  and,  [  sw  ] 
no  forfeiture  can  be  effected, 
g^n  and  sale  only  passes  an 

statute,   operating  uj)on  such 


<.  Lilt.  59-  a. 

355.  andJFcM-.  cxviii.  p.  451. 
[ucnce  of  a  lease  (which  is  in  truth  a 
and  releaae.     As  no  use  arises  by  tlie 
I  14 
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copyholder  for  life  surrender 
the  lord  to  the  use  of  another 
be  no  forfeiture  (6).  For  a 
a  baif;ain  and  sale,  can  only 
erson  making  it.  may  lawfully 
besides,  even  on  the  supposi- 
iirender  would  pass  the  fee, 
fee  of  the  copyhold  interest, 
itate  at  common  law;  which  [  32! 
before  remained,  to  woi^  a 
lurrender  too  is  made  with  the 
ord,  or,  which  is  the  same 
sward  ;  and  if  the  lord  accept 
n  fee  irom  the  copyholder  for 
the  appointee  accordingly,  it 
act. 

if  the  copyholder  for  life  6uf- 
a  the  manor  court,  it  will  be 
m  of  his  life  estate,  without 
1 }  ag  the  lord  is  party  to  a 
les  the  estate  recovered  can 
lold,  and  not  a  common-law 


Oldcot  V.  Ln^.     4  Co.  33,  1. 


MS  FORFEITURE. 

estate*  and  therefore  the  ( 
denied  (d). 

Denki  or  Another  cause  of  forfeiti 

[^"L  OT  refusal  of  servicer  Foi 
by  denying  or  refnsing  1 
breaks  the  condition  by  whi 
such  case  the  considemtio 
conaequeDcCt  the  lord  is  ei 
his  grant. 

If  the  tenant  in  open  ci 
claims  being  tenant  to  the  lo 
that  he  owes  him  do  service! 
ly  lefuses  renderii^  any ; 
acts  of  forfeiture  (e). 

[  830  3         iSo  tf,  when  in  court, 
sworn    OB    the    homage  (J 
9wom,  he  refuse  to  present 


(rf)  See  GiB).  Tat.  935.  *  tf 
3  Mod.  33.  Keen  v.  Kirbj/. 

(0  See  K&:k,  134.  b.  M.  43 
Co.  Copyh.  B.  57.  Tr.  133. 

t/)  Co.  Copt/k,  a.  57.  TV.  132. 


'ORFCITUKE- 

a  personai{h)  summons,  he 

auit,  without  lU^ing  a  aof- 

a  forfeiture    ihall  be    in- 


i  not  in  to  be  admitted  on 

Q,    it    will   be    a    forfeiture, 

or  abaolute,    acccoding    to 

Or  if,  on  admittance,   he 

observe  that  the  refusal  of 
e  a  wilful  and  absolute  re- 
cuse of  forfeiture  (nt)  :   for  if 


.  57.  Tr.  139.  Moore,  35©.  pi.  ^fiS. 
Chriitopker  Hatton'%  caae,  and  Sir 
vtmt,  cited. 

I  ■iimmoni,  aa  aC  the  church,  &c.  ia 
.  Eliz.  50J.  Criip  &  Fryer,  and 
Hon's  case,  dted.      Godb.  143.  ea. 

tt  HvrUtton,  omA  Winta's  case, 
.  507.  Copyh.  (C)  pl.  7,  8,  9.  See 
^  Bramuke'a  case,  and  3  Suitt.  80. 

Gilb.  Ten.  aig,  ago. 
yk.    1.  57.     1  Leon.  104.      Sir  J. 

g.  [3191. 

cm.  176.  and  HVnfer*!  case,  eited. 


[sal]     I 
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He  is,  therefore,  contrary  to  other  tenants  at 
will,  or  at  least  to  those  who  hold  strictly  at 
will  a  common-law  estate  ( r ),  answerable 
for  permissive  as  well  as  for  voluntary 
waste  {s). 

Tbus  if  a  copyholder  pull  down  a  house  (/), 
or  suffer  it  to  become  ruinous  for  want  of 
timely  reparation  {u)  ;  if  he  build  a  new 
one  {w)  J  a  fortiori^  if  he  pull  the  new  house 
down  again  (x),  he  shall  forfeit  his  tenement. 


8  Co.  63..  SvMyne'%  case.  See  also  13  Co.  67,  Hey- 
ion  T.  Smithy  (3d  point.)  1  Roll.  Abr.  508.  C^pi^h. 
(D)  pi.  18.     East  V.  Harding 

(r)  Litt.  s.  71.  and  Co.  LUt.  57.  a. 

{s)  See    Co.  Litt.   63.  a.   and   Harg,  N.  (i).     Co. 
Copyh.  8.  57.  TV.  134.-5.     1  '^^'  1^6*    Eastcourt  & 
Weeks.      Oxoeriy    17-18.      Waste    is    sometimes   only 
punisfaable  by  fine.     Fide  Append.  No.  II.  Customs  of 
Yetminster  prima,  Co.  Dorset. 

(f)  I  Bulst.  50.  Brocke  v.  Beare. 

(u)  Co,  Copyk.  s.  57«  Tr.  134-5.  [A  mortgagee  of 
a  cof^hold  may  pull  down  ruinous  houses  and  build 
much  better.  Tlie  lord  has  a  right  to  say  that  the 
tenant  should  not  let  the  houses  fall ;  and  might  seize 
if  he  did.  Per  the  Master  of  the  RoUs,  in  Hardy  v. 
ReeveSy  4  Ves.  466.] 

(w)  Sec  iVatk.  Gilb.  Ten.  235,  and  N.  (C.) 
(x)  Ibid,  and  see  1  Bukt.  50.   Brocke  v.  Beare. 
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Soifbyl 
become  uiel 
the  banks  t 
overflowed 

the  nature 
land  into  he 
like }  it  will 

So  if  he  I 
sary  botes  oi 
ranted  by  i 


(y)  Co.  Cop, 

(e)  See  LU 
Hua.  109.  S, 
Gili.  Ten.  S3f 

(a)  Ante,  p. 

(»)  1  RoU. 
Terry,  i  La 
g  Dwnf.  S(  1 
Brocke  v.  Bea 
I  Leon.  173. 
Aem  pollurds 
Somerget.]  Ct 
dmber,  t»d. 
Mardiner  t.  £ 
by  cuatom.  £ 
copyholder  in 
hii  will.  I  1 
Dai.  8.     Noy, 


FOKFEITURE. 


imber  fin-  botei,  he  may  sell  the  tops  and 
trk  towards  defraying  the  charge  of  repa- 


m  namei  his  aucceMor;  for  be  has  quaa  an  inherit- 
Bce.  1  Roil.  Abr,  56a  1.  35.  1  Brow.  131.  3  Brtm. 
7.  lioy,  3.  Bat  &  copjholder  for  life,  merely,  cati- 
ot  eat  down  and  lell ;  and  a  cuMom  that  a  copyhaldH- 
ot  having  any  further  intereit  than  for  life,  may  cut 
awn  trees  st  his  will  and  sell  them,  is  void.  1  RoO. 
Ibr.  560.  L  30.  1  Bulttr.  158.  3  Buittr.  81.  Cro.  Car. 
II.  aBr<»a.S5,  Noi/,3.  /on.  345.  So  if  a  copyhold  be 
ranted  to  a  man  and  his  heirs  for  three  lires,  but  he 
■1  no  pofrer  of  compelling  the  lord  to  renew  on  the 
dling  in  of  die  lives,  he  cannot  cut  the  timber  growing 
a  the  estate.  3  Divrnf.  if  East,  746.  Mardintr  v. 
'Bialt.  Where  there  is  not  a  special  custom  for  the 
vpyholder  to  cut,  the  lord  may  cut,  and  (he  copyholder 
■s  no  remedy  against  him,  though  he  be  copyholder 
ir  life,  and  frieads  that  he  has  not  sufficient  for  re- 
lirs.  R.  contra,  in  B.  R.  and  Excheq.  but  reTortcd  . 
I  the  House  of  Lords.  28ali.&^.  i  LordRaym-Sa^- 
The  customs  of  diSerent  manors  vary  exceedingly ; 
»aetimes  they  give  the  timber  to  the  lord,  somctimeB 
>  the  tenant.  The  court  of  King's  Bench  once  said  no 
ostom  could  give  it  to  the  tenant.  A  great  deal  of 
oid)t  has  always  been  entertained  upon  that  point, 
lostam  aakca  every  tbiog  in  a  copyiwid."  Ptr  thp 
Md  Chaacdlor'  in  Denck  v.  Banjiton,  4  Vm.  700. 
■ord  and  tenant  may  by  custom  be  pflsscssed  of  a 
HDt  iateieM  in  trees,  i!>id.  It  should  seem  also,  that 
'here  the  propeHy  is  io\^y  in  the  lord,  he  may  yet 
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ration  (r).     So,  as  he  may  not 
the  quantity  which  may  be  i 


not  have  B  right  to  enter  and  take  it 
oftbetnumt.  See  17  Fei.s89.aiidfupi 
Tie  lord  of  a.  manor  has  do  ri^t  to  ent 
of  inheritance  and  cut  timber  for  his  < 
■ufficient  for  botes  and  eatoyers,  if  the 
in  the  manor  authorizing  him  to  do 
SettB.  340.  WhiiechtiTch  t.  HUtnortht/. 
313.  Where  a  copyholder  of  inheritan 
by  custom  to  cut  timber  surrendered  t 
viD,  and  derised  to  A.  for  life,  without 
waste,  with  remainders  over;  and  A.  u 
possession  cut  down  timber :  thougl 
instance,  in  fact,  of  a  copyholder  for  lil 
catting  timber,  yet  it  was  held  that 
annexed  to  the  fee  and  inheritance,  tb 
fee  in  earring  out  his  estate,  may  me 
life  dispunishable  of  waste :  and  that 
lord  cannot  enter  upon  tbe  c<^yholder 
as  for  a  forfature  upon  his  cutting 
injury,  if  any,  ia  not  to  the  lord,  but  U 
man  of  the  inheritance.  io£aif,  366. 
T.  Johnttm].  Custom  for  copyholder  : 
tops.  See  Moore,  546.  SMHng  ▼.  G 
the  lord  cut  down  trees,  where  by  ct 
holder  shall  have  the  lopi,  ah  action  U| 
against  him.  1  Roll.  Abr.loS.  Ibid.i^ 
And  see  further  as  to  the  rights  of  lord 
regard  to  timber.  GM.Teji.p.^^'j.SfU 
(c)  3  Bulttr.  til.  Sanford  &  Stetm 
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will  be  wammted  in  felling  what  may  i^pear 

to  be  requisite ;  and  may  keep  the  overjdus 

for  future  \k3e(d).     But  if  he  suffer  timber,      [  333  ] 

felled  under  the  pretence  of  estovers,  to  decay 

and  become  useless  (e) ;  or  apply  it  towards 

the  reparation  of  other  tenements  (J^^  it  will 

be  a  forfeiture  at  law  ^. 


{i)  See  1  Roll.  Abr.  508.    Copi/k.  (D).  pi.  19.  and 
Cfo.  Eliz.  498.    East  k  Harding,    [And  see  Moorey 
508.  S.  C.  adjudged,  though  employed  five  years  after 
cut  down,  and  after  an  entry  as  for  a  forfeiture.  Where 
a  copyholder  for  life  cut  trees,  though  none  were  ap- 
plied to  the  repair  of  the  premises  till  several  months 
after,  and  after  ejectment  brought  as  for  a  forfeiture, 
and  mo£t  of  them  still  "remained  unapplied,  but  parts 
of  the  premises  were  still  out  of  repair :  adjudged  to 
be  a  question  for  the  jury,  whether  they  were  cut  bond 
fde  for  the  purpose  of  repair,  and  were  in  a  course  of 
application  for  that  purpose :  and  there  being  no  evi- 
dence that  they  were  about  to  be  applied  to  any  other 
purpose^  the  court  refused  to  set  aside  a  verdict  for  the 
defendant.  1 1  Easty  56.  Doe  d.  jPo%  v,  Wilson.] 

(e)  1  RolL  Abr.  508.    Copyh:  (D)  pi.  20.    [Moore, 
39«.  S.  P.  per  Cur.] 

(f)  See  a  Vem.  537.  Nash  v.  Com.  Derby. 

*  But  if  a  person  have  two  copyhold  tenements  held 
of  the  manor,  an&  he  cut  down  timber  on  one  to  re- 
pair die  buildings,  &c.  of  the  other,  a  court  of  equity 
will  rdieve.  See  2  Vem.  537.  Nash  v.  Com.  Derby. 
1  Stra.  450.    Preced.  Chanc.  S.  C.    And  see  1  Bro. 
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So  a  copyholder  may  forfeit  by  abating 
ancient  enoloaures  ;  or  by  enelosing  where 
no  enclosure  was  before  (i).  So>  by  abating, 
remofing,  or  confounding  landmarks  (/r). 


a  waste  w ithin  the  said  manor,  for  making  and  repairiog 
grass  plots  in  such  gardens,  or  for  making  and  repairing 
the  banks  and  mounds  of  the  hedges  and  fences  of 
such  customary  estates,  is  bad ;  as  being  indefinice  and 
uncertain,  and  destructive  of  the  common.  7  East,  121. 
Wilson  V.  miles.] 

(1)  See  Preced.  in  Chanc.  56S.  Sir  H.  Peachy  ▼. 
Ihdie  of  Somerset,  1  Strange,  447.  S.  C.  Fm.  CopyH. 
113.  (D.c.)  pi.  9.  S.  C.  Hutt,  los.  Pastofty.  Vihert. 
Utt.  964.  S.  C.  and  Heti,  5.  S.  C.  bj  the  name  of 
Paston  Sc  Mann, 

{k)  See  ^e  books  referred  to  in  (t).  Lord  may  bring 
his  biH  of  discorerj  in  case  of  confusion  of  boundaries. 
3  Atk.  449.  Vhifton  T.  CookeSk  [And  upon  such  bill  the 
Court  of  Chancery  will  order  a  commission  to  issue  to 
distinguish  copyhold  lands  within  the  manor  firom  free* 
hold,  and  compounded  from  uncompotinded  copyholds, 
and  to  ascertain  the  bomidaries :-  and  if  they  cannot  be 
distinguished,  to  set  oat  lands  of  the  tenant  of  equri 
value  with  so  much  of  the  copyhold  lands  as  cannot  be 
distingaished.  4  Ves.  180.  The  Duke  rf  Leeds  ▼.  The 
Earl  of  Strqffbrd,  And  per  ike  Lord  ChanceUoTy-^lt  h 
the  duty  of  tenant  to  keep  the  boundaries.  That  is  the 
fcundadon  of  the  bill.  The  confusion  of  boundaries 
does  not  infer  any  negligence  on  the  part  of  the  lord ; 
fi>r  the  tenant  b  in  posseasion  of  the  land.  Ibid.  And 
see  further  as  to  a  commission  for  ascertaimng  and  dis* 
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If  the  same  person  holds  several  acres  of  What  shall 
land  of  the  same  manor  by  several  tenures, 
as  Btack'Ocre  by  the  rent  of  three-pence, 
and  White-acre  by  the  rent  of  four-pence, 
and  Green-^wre  by  the  rent  of  six-pence, 
and  commits  waste  in  part  'of  .Black-acre^  or 
makes  a  feofiment  of  part  of  Black-acre,  or 
denies  the  rent  of  that  acre ;  he  shall  forfeit 
the  vehole  of  Black-acre ;  but  it  shall  be  no 
forfeiture  of  White  or  of  Green^acre.  For, 
although  they  are  ^  all  held  by  the  same  per- 
son, and  perhaps  included  in  the  same  copy, 
yet  every  acre  is  severally  held ;  and  to 
every  acre  there  is  a  several  condition  in  law 
tecite  annexed ;  and,  therefore,  the  forfeiture 
of  one  cannot  be  the  forfeiture  of  any  of  the 
others  (72). 

But   though   any  act  of  the   copyholder     [  386  ] 
which   is  confined   to  one  tenement,  cannot 
be  the  cause  of  forfeiture  as  to  the  others, 
yet  it  should  seem  that  any  such  act  which 
is  confined  to  part  of  the  single  tenement 


32s.  b.  S.  C.    And  note,  such  forgery  is  expreidy 
within  the  stat.  5  Eliz,  c  14.  8.  2. 
(»)  4  Co«  37.  a.    Tavemer  &  Cromtoell. 
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hn&en  the  iw^roeal  oUigation,  «»[  shewn     [  386  ] 
himself  unworthy  of  the  confidenee  reposed 
in  him. 

Tht  act  of  the  perticnhr  tenmt  shaU  not  ^ 
s  ibrfisitore  of  any  remamden  over(i)i  thoogh 
lodi  renudndeis  be  contingait  (ti) ;  nor  diall 
it  be  a  fovfekure  of  a  reversion  («;)• 

If  a  copyholder  lease  by  license  of  the 
lori,  and  the  leasee  nuike  a  feoffinent,  the 
tma  of  yeofs  only  shall  be  forfeited,  and 
not  the  estate  of  the  eopyholder  (ai).  So,  if» 
ifter  such  lease  by  lumisey  the  oopyholdw 
Mamit  any  aot  of  ft^f eikure,  the  lease  shall 


(f)  1  Roll.  Abn  509.  CojD^A.  (F>  and  ibid.  568. 
Ciuiome  (G).  pi.  5.  Baspool  t.  Long.  Cro.  EUm. 
879.  S.  C.  Aedtal  V.  LacoHf  there  eked.  Co.  Copj^h* 
>.  59-  Tr.  138.  Gilb'  Ten.  944,  kc.  and  Walk.  No.crii. 
UoleBs  there  be  S  special  custom.    See  9  Co.  107.  a. 

(u)  See  ax/e,  ch.  5.  p.  [i94}f  && 
(«)  Co.  Copyh.  S.59.  Tr.  138. 
(x)  1  /2o2;.  i^ir.  509.  (I).  pL  4.  citss  Jf^Ade  &  iftfn^ 
IS  so  adjud^d. 
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this  opinion  does  not  seem  law  (c) :  fw  the 
person  admitted  was  as  much  tenant  to  the 
lord  before  the  release  as  afterwards ;  and  the 
lord  ought  not  to  be  injured  by  the .  private 
agreement  of  the  parties. 

A  person  non  satuB  fnemorue^  an  idiot,  or  Who  maj 
lunatic,  are  incapable  of  forfeiting  (d).     So  of 
an  infant  under  the  age  of  discretion  (e). 

But  an  infant  above  the  age  of  discretion, 
and  under  that  of  twenty-one  years,  shall 
forfeit,  if  he  does  any  act  to  the  disherison 
of  the  lord.  If  he  does  voluntary  waste,  or 
wilfully  refuses  his  services ;  if  he  com-  [  aas  ] 
mits  treason  or  felony;  he  shall  forfeit  his 
lands  (/). 

But  if  he  make  a  lease  for  years  without 


{€)  See  Walk.  N.  criiL  to  Gilb.  Ten.  445. 

(i)  Co,  Copyh.  8. 59.  Tr.  136. 

(e)  lUeL  A  truflee  may  forfeit.  See  Preced.  in 
CAonc  573.     1  Strange,  454. 

(/)  Ibid,  and  see  the  case  of  Sir  H.  Peachy  ▼.  Duke 
ofSmenet,  Prec.  Chanc.  5<)8.    1  Sir.  447,  kc 
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the  wi£e  ahtill  be  forfeited*    But  if  he  make     [  389  ] 

a  lease  unwamnted  hf  ourtmn  without  license, 

it  is  said  it  will  not  be  a  forfeiture,  at  least 

not  after  his  death,  unless  the  wife  do  any 

thing  to  affiim  it  (q)^    So,   if  the  husband 

commit  felony  or  treason,  it  should  seem  that 

it  would  be  no  forfeiture  of  the  wife's  estate ; 

»  he  could  only  forfeit  what  he  had  in  him- 

8elf(r). 

But  if  a  stranger  eommit  waste  without 
ibe  consent  of  the  husband,  it  is  said  to  be 
no  forfeiture,  though  the  wife  consent  (^). 
Yet  it  should  seem,  from  later  authorities, 
that,  at  least  in  other  cases,  a  forfeiture  shall 
incur  by  reason  of  the  act  of  a  stranger;  and 
the  copyholder  must  hare  hifi  remedy  cner 
BgtiAst  him  ((). 

■  — 

(f)  1  Roll.  Abr.  509.  Cop^h,  (F).  pi.  5.  aad  the 
books  cited  m  6  Vin.  140.  Copyh.  (S.  c.)  pi.  5.  and 
HM  T.  Chdkner^  lilA  tup.  Cn>.  Car.  7.  Saveme  St 
Smkh. 

(r)  See  Staundf.  P.  C.  187.  b. 

(1)  Co.  Copyh.  8.  59.  Tr.  137.  4  Co.  27.  a.  CHfton 
k  MoUneaux.  ' 

(0  See  Watk.  Gilb.  Ten.  1235.  N,  {d). 

But  equity  may  relieve.  See  ToiA.  ^37-8.  Tayhr 
&  Hooe,  and  cited  in  6  Vin.  151.  Copyh.  (E.  d,)  pi.  v. 
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Bature  of  the  thing,  that  it  must  be  the  lord 
who  is  entitled  to  enter. 

Even  in  the  ease  of  treason,  therefbre,  the 
lord,  and  not  the  king,  shall  have  the  copy- 
holds of  the  person  attainted}  unless,  in- 
deed, such  copyholds  be  expresdy  given  to 
the  king  by  a  particulair  act  of  parliament. 
But  they  shall  not  be  forfeited  to  the  king 
by  the  general  words  of  a  statute  (y),  by 
reason  of  the  manifest  injury  which  would  [  ^^  ] 
accrue  to  the  lord;  as  the  king  could  not 
hold  them,  if  forfeited,  as  a  copyholder,  and 
consequently  the  tenure,  and  all  the  fruits  of 
that  tenure,  would  be  lost,  or  at  least  sus- 
pended {z). 

And  so  if  a  copyhold  be  granted  to  A.  for 
life  with  remainder  to  B. ;  and  A.  commit  a 
forfeiture  ;  the  lord  shall  take  advantage  of  it, 
and  not  B.  For  by  ^.'s  act,  the  tenancy, 
as  to  him,  became  extinguished  or  destroyed; 
and,  consequently,  the  lord  became  entitled 


(^)  See  3  Veni.  38.  Lord  Carnwattis's  case. 
(x)  AnU,  oh.  2.  p.  [31]. 
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commeiioa  on  Uie  forfdture  or  d^tenniimtioa 
of  i^/s  estate,  though  the  lord^  from  tbo  very 
nature  of  the  thing,  would  be  equally  entitled 
to  the  sstate  forfeited^  yet  he  should  not  be 
suffered  to  retain  it  contrary  to  the  ^xpreaa 
wA  o£  hia  grant  (c). 

We  will  now,  therefore,  proceed  to  in^ire* 
wlio  may  be  audi  a  lord  aa  to  be  capable  of 
entering  for  a  forfeiture  ? 

And  here  we  may  observe,  generally,  that 
a&y  one  who  is  dominus  pro  tempore  may 
tike  advantage  of  a  £pdrfekure  committed 
within  his  own  time  (d). 

And  a  person  shall  sometimes  take  advan* 
tsgeof  a  forfeiture  who  was  not,  properly,  a 
bid  at  the  time,  nor  at  any  thne  afterwards ; 
as  the  giantee  of  the  fiwiiold  of  the  copy- 
hdd,  or  bis  lessee:  fior  by  the  grant,  the 
premises  were  severed  from  the  maner ;  and 


(c)  z  X^^  9^-    Strode.  V.  Dennison.    IFtUk.  N.  (A) 
M>Gilb.Tcn.  173. 

(d)  See  Roll.   Abr.   Copyh.   (G).     CamjpuU  Dig. 
Copifh.  (M.  6.)  and  Vi»,  Cofyh.  (T.  c)  At;. 
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Thus,  if  thcfre  be  tenant  for  life  of  a  maAor 
with  remainder  over  to  a  stranger  in  fee,  and 
a  copyholder  commit  waste,  and  then  the 
tenant  for  life  die  before  entry;  he  in  re- 
mainder may,  it  is  said,  enter :'  for  he  had  an 
interest  in  the  manor  at  the  time  of  the  for-  [  S44  ] 
feiture  committed,  though  he  could  not  enter 
by  reason  of  the  estate  in  the  tenant  for  life ; 
bat  which  being  determined,  his  entry  is  now 
aocnied  for  the  forfeiture  committed  m  the 
life  of  the  tenant  for  life  (g). 

ft 

If  the  act  of  forfeiture  be  such  as  to  work  a 
disinherison  to  the  lord,  as  if  the  estate  be 
destroyed,  as  in  case  of  feoffment,  fine  or  re- 
covery, the  heir  of  the  lord  in  whose  time  it 
occurred  shall  take  advantage  of  it :  but  not 
otherwise  (A). 

And  as  to  the  alienee,  grantee,  or  1/essee 
of  the  manor,  it  should  seem  that  he  cannot 
take  advantage  of  a  forfeiture  which  accrued 


ig)  Co.  Copyh.  8.  60,  Tr.  1 39.  but  see  Cro.  Jac  3DI. 
hiiiy  Montagues  case,  contra, 

(A)  See  3  Durnf,  Sf  East,  163.  Doe  d.  Tarrant  v. 
Helliery  JVffrw,  516.  Cn.  694. 
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biAM  hid  own  tme,  enti  in  Ate  citd  of  fis- 
herisofi  (i). 


But  if  a  eopyli(dder,  holding  of  a  manor 
beloiigtiig  to  a  bi«h<^eky  eoiniiftit  a  forftatDRy 
afl  by  lulling  timber,  daring  the  vicatKsj  of 
[  M6  ]  th^  ^ee^  chd  succeeding  bishop  may  bring  gcct^ 
ment  {k).  This  case,  however^  dififers  from 
the  preceding :  in  ^ose  there  was  a  loid  at 
the  timo  of  the  forfeiture  who  might  have 
taken  advantage  of  it  if  he  pleased }  but,  in 
the  present  case,  there  was  no  one  to  whom 
koluM  Cduld  be  impttted. 

If  theti^  be  several  cop^uix^etiers  of  a  msuof) 
and  a  forfeiture  incur,  and  one  die  h%(m 


*  jk  ■» 


(f)  Co.  Copyh,  8. 60.  TV.  139.  2  Vent.  38,  39.  Lord 
Cornxoattis'B  case.  But  it  should  seem  that  the  h>rd 
ought  to  have  known  Of  the  cause  of  tbrtatMttn  lii 
Owih^  63.  Pent^  h  Mttkdll^  the  copjrholder  nad*  a 
lease  and  the  lord  made  a  feofiBnent,  and  the  feoffinent 
was  considered  as  an  tuieni  that  the  lessee  should  €ob> 
tinue  his  estate ;  and  so  was  in  the  nature  of  an  affirm^ 
anet  and  cof^lnmtion  of  the  tease.  Now  doss  it  not 
seem  necessary  that  the  lord  should  htm§  of  his  Isaie 
before  he  can  be  supposed  to  f^rsi  it  ? 

(k)  BuU.  Nisi  Prius,  loj.    Read t.AUeHf  died. 
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OBtryt  the  ather%  it  is  «dd|  cnnot  eiiter(0« 
S9  wlien  the  cause  of  ferfeiture  descends  to 
^cq^ascenerst  tfaey  must  all  agree  as  to  taking 
the  advantage  of  the  forfeiture,  or  one  alone 
shall  not  be  permitted  to  enter:  so  if  one 
ikf  the  other  cannot  aeue  (i»)« 

* 
Whatever  may  be  the  act  of  the  copy*  Howuuiftt 
hM&tf  jetf  in  order  to  remove  the  estate  ^rftl^b 
ont  of  him,  the   lord  most  actually  avaU  ^iJ;;,^^. 
^If  of  the  forfeiture  by  seizing  into  his 


hands  («i)  the  tenements  IJEHrfeited,  by  the 
siitry(a)  of  himselfi  or  agent,  as  his  baflifi^      [  946  ] 


({)  See  1  Frem.  516.  ca*  69a. 

(m)  IM.  and  i  Salk.  186.  Eoikourt  &  Weeh. 

(»)  GUb.  Ten.  347.  a  Skcm.  Rep.  153.  Benton  8c 
Strode.  3  Dvrnf,  tf  Eattf  173.  Doe  d.  Tarrant  r. 
BuiheT*  But  11  tii6  copyholder  coinmit  ft  loiibitufei 
the  lord  may  grant  the  copyhold  before  aeizure.  See 
1  Let.  s6.  Milifax  ▼•  Bakery  and  see  Dyer^  145.  b. 
pi.  (6.  BnS.  M  p.  107.  But  he  caonot  enter  for 
waste  done  before  presenttnent.  4  Ve$.  707.  Deneh  v. 
Mmipton.  See  Cro.  Bk^  499^  AMi^a.  Of  the  reMon 
to  the  coiMe  of  forfeiture,  lee  Milifax  St  Boker^  M  m$p. 
and  a  Hank.  P.  C  di«  4^  s.  30. 3S« 

(o)  InthecaKof74M7«ii^&HtfiKtr,(3i>feiri;^ 
*7*-3*)  Ae  court  seeoMd  to  thiirit  that  die  lord  coald  not 
enter  for  a  forfintore  after  twenty  yean. 
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I 

If  a  person,  therefore,  be  attainted .  of  trea-^ 
son  or  felony,  the  lord  may  seize  without  any 
presentment  by  the  homage ;  since  the  com- 
mission of  the  offence  is  ascertained  and  made 
of  publicity  by  his  conviction  in  a  court  of 
law  (0. 

So  if  the  forfeiture  be  in  consequence  of  any  [  347  ] 
act  or  refusal  in  the  presence  of  the  lord,  as 
in  open  court,  no  presentment  can  be  requisite ; 
as  the  end  of  presentment  is  already  answered. 
Thus  if  proclamation  be  made  for  an  heir  to 
claim,  and  no  claim  be  made :  if  a  copyholder 
be  personally  warned  to  do  suit  at  a  particular 
court,  and  he  does  it  not ;  or  if  he  appear 
m  court  and  openly  and  absolutely  refuse  to  be 


if)  Benison  &  Strode^  ubi  sup.  2  Vent.  38'  Lord 
Comtoallis's  case.  The  lord  may  also  take  advantage 
of  a  forfeiture  for  cutting  timber  before  anj  present- 
ment Cro.  Eliz.  499.  E(ut  v.  Harding.  And  he 
need  not  prove  presentment  or  seizure  on  ejectment 
being  brought.  See  Btdl.  N.  P.  107.  And  note,  if 
the  lord  ne^  not  prove  seizure,  may  not  a  suit  to 
set  out  boundaries  be  often  dispensed  with,  by  bring- 
ing ejectment,  and  on  a  writ  of  execution  being 
awarded,  the  sheriff  summoning  a  jury  to  ascertain 
the  property  as  on  a  Jieri^fadoi  f  C.  W. 

hL  3 


If  It  copfholder  oovmit  treaion  or  f^ny,  [  348  ] 
Bsd  be  9ttUDted,  the  lord  iiuf  lehe,  we  bare 
Bera,  mthout  any  presentmeot.  In  (bis  ca«e 
tbe  fact  is  aacerlwned  and  notorious.  But  the 
lord,  it  is  snd,  is  not  justified  in  aeuing 
before  tftainder  witbout  a  special  custom  em- 
powering him  so  to  do  f  as  it  would  be  un- 
reasopable  and  incouTenient  to  pennit  a  capital 
crime  to  be  tried  or  eontrorerted  in  a  civil 
action  before  the  conviction  a^^ieared  upon 
recwd  (x). 

If  the  commission  of  such  crime  be  pre- 
sented by  the  homage  before  the  supposed 
tender  be  regularly  convicted  by  due  coune 
of  law^  and  the  lord,  in  consequence,  teize» 
as  authorized  by  such  special  custom,  and 
afterwords  the  tenant  be  I^ally  acquitted, 
the  forfeiture  shall  be  discharged  (^) :  and  lo 
also,  it  is  said,  if,  after  conviction,  he  have 
Us  clergy  (2). 


(x)  3  P^ent.  38,  Lord  ComwaUit'i  case.  3  Haat. 
P.  C.  ch.  49.  ■-  7. 

(jf)  See  Godb.  967.  PagiMton  4  Uuet.  s  Keb-  46&-7. 
Jory  &  Paaly. 

(i) See 9  ^e6. 446.7.  Jorj/ & Pawtj/.  iI^.a63.S-C. 

But  if  there  {w  a  cuatpm  to  aejze  on  conyictioD,  ibe 
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'  We  have  already  observed, 'that  althoi^h 
the  copyholder  commit  any -act  which  may 
be  the  cause  of  forfeiture,  yet  the  estate  is 
not  out  of  him  till  the  lord  actually  seize. 
If  the  lord,  therefore,  exert '  not  his  right  j 
does  not  insist  on  and  absolutely  avail  him- 
self of  the  forfeiture,  the  copyholder  will 
itiU  remain  tenant  of  the  premises.  The 
lord,  if  he  pleases,  may  waive  the  forfeiture : 
and  if  he  does  any  thing  which  may  amount 
to  an  acknowledgment  of  an  existing  tenancy, 


dovD  by  dw  tenant :  could  the  lord  briD|^fui  action  oC 
wsste  \  I  apprehend  there  can  be  no  action  of  waUe  be- 
tween the  lord  and  tenant.     The  lard  can  get  no  more 

tlum  the  rorfeiture. The  law  settles  the  matter 

belireen  the  lord  and  the  tenant.  If  by  coinmittiag 
waste  a  forfeitnre  is  incurred,  the  lord  proceeds  for  the 
forfeiture  ;  and  il  is  a  question  at  law  whether  the  act 
doae  is  a  forfeiture  or  not."  i^-  But  see  contra 
3  Aleric.  G73.  Richardt  v.  Noble,  where  it  was  heldf 
that  the  lord  of  a  manor  is  entitled  to  injunction  and 
account  in  respect  of  waste  by  a  copyholder:  the  Lord 
Chancellor  remarking,  that  in  mooy  casea  the  forfeiture 
was  a  nry  inadequate  remedy ;  and  noticing  the  in- 
stance of  a  barren  spot  upon  which  many  valuable  timber 
trees  grow.  If  the  copyhold  teniuit  by  cutting  down 
these  trees  only  forfeited  his  copyhold,  he  might  in  luch 
case  be  a  considerable  gainer  by  his  oWu  wrongful 
conduct.} 


[350] 


WhumcU 
■>•;  be  db- 
pawadiritb. 


SdwardCokeif),  that  soveniakE  a  di&r. 
wee  betwmu  thoee  SoifvtaK*  whicli  tend 
to  tlw  dettnutifa  «f  the  copyhold*  md 
tb«e  wU«h  do  not:  as  if  th«  aogyhsMer 
mkt  a  lec^lineDt ;  "  by  tliv  tlte  copybdd  h 
lestroyed  j  and,  there&r*,  oo  subee^tnt 
icknowledgment  of  the  lord,"  says  hr,  "  will 
mr  nlvtt  liiis  wkv," 

JjEqffmfiti  (^lecstes  inunedutely  by  livery, 
nd  noiis  a  disteJan.  /f  iiiu^  even  the  lord 
iUitbe  defiaiediaf  an  act (^ equal -mtoriety. 
But  it  has  been  determined  (g*)  that  a  Jine 
lened  by  a  copyhol^r  nay  be  waved  4s  the  [  3M  ] 
naue  of  iodeiture,  as  ^  Jme  would^veid 
2gaimt  ike  iord,  the  co^imlder  con/mm^g 
mpossessioTt,  Thete  cases,  ibete£fxe,  «s8en- 
nliy  differ. 

If  a  cf^bolder  be  Attaiiited  of  tr»asoo  or 
'dony,  perhaps  no  dispensation  could  Uii» 
ilace.  By  the  attainder  the  tenancy  is  ab- 
xdutely  at  an  end;   and  the  copyholder  is 


if)  Co.Cfpgi.  t,«|. 


What  shall 
be  adiipen- 


PORFEITUAE. 

So  if  he  admit  him  ^^r  forfeitare  (F):  i(  . 
he  accept  a  surrender  from  liim*,  or  rent  (m),- 
or  other  services  (n) ;  if  he  smeice  him  for 
defsult  of  serrice  (o) ;  or  distrain  on  the  lands 
for  rent  (/))  ;  it  shall  be  a  dispensation  of  the 
forfeiture. 

If  a  copyholder  does  any  act  which  would  luiii 
be  a  forfeiture  at  law,  he  shall,    in  certaia  "'"" 
cases,  find  relief  in  equity,  and  the  lord  be 
fnerented  &om  taking  advantage  of  such  act. 

But  equity  will  not  relieve  against  a  volun- 
tary act  ;  nor  unless  a  compensation  can,  be 
made  to  the  lord  (y). 

(I)  Ibid.  1  Lev.  a6.  MiUfax  v.  Bater. 

'  1  freem.517. 

(m)  1  Stdk.  186.  Eattcottrt  ft  Wukt.  1  Keh.  15. 
Gnrard  &  Lyiter.  P.  TwUden.  See  Gil6.  Ten.  334. 
1  Fnem.  $17.  But  acceptance  of  rent  was  said  in  Poe  d. 
TarratU  y.  Hellier,  {3  Darnf.  S(  Etut,  171.)  to  be  of  an 
ambiguoiu  nature,  and  not  of  itaelfa  dispeiuation. 

(n)  See  GUi.  Tm.  347-8. 

(«)  1  Leon.  104.  Sir  John  Brauncht't  caw.  1  Freem. 
517- 

(f)  Co.  Cofyh.  s.  61. 

(f)  PrKed.  in  Chanc.  568.  Sir  H.  Peachy  r.  Dttie  ^ 
Smerta.   Str.  447.  S,  C.     6  Fin.  113.  (D.  c.)  pi.  g, 

S.C.  i  Fretm.  137.  c.  170.  Bithop  of  Worcetierr . 

And  see  ai  to  relief,  4  Vet.  704-5. 


[  «63]      I 


CHAP.  IX. 


OF  EXTINGUISHMENT 
AND  SUSPENSION. 

When  s  freehold  ud  a  copyhold  interest  Whi 
in  the  aooe  premises  unite  in  the  same  per- 
KB  and  in  the  lame  r%ht,  the  copyhold 
interest  becomes  extinguished ;  but  if  they  are 
Tested  in  the  same  person  in  different  rights, 
the  copyhold  interest  is  subtended  only. 

And,  first,  in  order  to  effect  an  extiS'  tim 
goishment,  "  the  freehold  and  copyhold  in-  ^^, 
iexaU(w)  must  be  of  Me  tame  premises :"  ^  ° 
for  if  ji.  be  tenant  by  copy  of  fVhite  Acre, 


(■))  A  copyholder  may  be  the  baHiff^ot  Uw  nanor; 
for  ft  bailiff  hoi  iw  uderetf ;  Mid,coiiMq|wtitlj,  ^cofjr- 
holdwiMldnotbeextiiigiiiilied.  Set CrthJacf^. tt  iGj. 


faltdto  the 
MmepremiMS. 

[  »M  ] 


EXTINGUISH  hfENT,  Ac  & 

bold     interest     shall    be    extinguished    for 

ever  (z). 

Again,  if  a  copyholder  in  fee  in  posses-  Revenio^. 
noD  purchase  the  reversion  of  the  manor,  it 
will  be  a  present  extinguishment;  and  the 
particular  tenant  of  the  manor  may  enter  into 
the  copyhold  premises  immediately  on  the 
transfer  of  the  reversion  (a). 

If  a  copyholder  be  seised  in  tail  and  take  Eitau  uii. 
s  grant  of  tfae  manor,  the  ct^hold  int««st, 
though  in  tail,  will  be  extinguished  :  for  when 
the  interest  of  the  lord  of  the  manor  is  united 
with  the  copyhold  in  tail,  there  must  be  a 
merger  (ft). 

[  35«] 

And  whenever  the  interests  become  united,  l>erMuUe 
the  extinguishm^it    is   complete;    and    al- 
though the  estate  of  freehold  be   defeated. 


(i)  Hutl.  65.  Blemmerhatset  v.  Humberilone.  Sir 
W,  Jtma,  41.  S.  C.  Godb.  loi.  ca.  117.  tod  we 
N.  (4).  to  Co.  LUl.  5a.  a.    Wife's  MSS. 

(.)  Caltk.  97. 

(4)  a  Vet.Jun.  595.  ChaUoner  v.  MwhaU,  and  anit, 
ch.  4.  p.  [aaS].  Of  Entails. 

M    M 


The  interesU 
muatbe  uoiittd 
ia  the  Hme 


KTINGUISBMEKT,  &c. 

•erson  :"  for  while  tliey  continue 
xtinguishment  can  take  place. 

%fore,  bold  one  hundred  acres 
the  lord  grant  the  freehold  of 
>  B,  the  interest  of  A.  will  not     [  357 
ueDoe  extinguished  (/),  though 
Fed  to  the  use  of  A.  (g). 

afterwards  convey  the  freehold 
inguiahment  would  be  effected ; 
ts  would  be  no  longer  distinct  (h). 
fhoMer  release  to  the  grantee  of 


old  be  granted  to  A.,  B.,  andC. 
e.  to  A.  for  life,  remtundor  to 
emainder  to  C.  for  life,  uid  A, 
r  the  lands  by  deed,  it  will,  it 
>Dly  an  extinguishment  of  his 


b.  MurrdlSc  Smitit. 
573.     IVaUoe  y.  Barllet.     Hob.  181 
tUt.      3   RoU.   Rep.    178.      Walker  ^ 

I.     Laiu's  case. 
.  JVaterford's  case. 
M  M  2 


r  »M] 


ID  extinguishment 
to  the  lord  ;  for  thi 
}r  reserved  to  the 
lestroyed  (m). 

Thirdly,  "  The  i 
the  same  person  i 
jtherwise  the  copy! 
[tended  only. 

If,  therefore,  a 
interest  in  his  own 
terest  either  in  the 
the  manor  generally 
ir  vice  versd,  the 
only  suspended  whii 
in  the  same  person. 

Thus,  if  a  copy] 
nioress,  the  ct^ho! 
during  coverture  (n' 

So  if  the  lord  i 
the  copyhold  tenui 


(«)  See  Co.  O^k. 
(a)  Co.  Co^A.  s.  6: 


Bj  the  Gopj- 
hold  coming 
to  the  lord. 
As  by  relcBse, 
(urrender,  &c. 


EXTINGUISHMENT,  ic. 

For  fio  soon  as  the  relinquishment  is  effected,  ■ 
10  soea  must  the  copyhold  interest  fae  at  an 
end  j  as  a  persen  cannot  hold  of  himself,  and 
be  at  (me  and  the  same  time  both  tenant  and 
lord*. 


*  [And  if  tbe  surrender  be  made  to  the  lord  aad  hia 
bdrs,  Uie  premises)  in  regard  to  vrhich  the  copyhold 
interest  h  thus  extinguished,  will  pass  under  a  previous 
devise  of  the  manor ;  and  that  notwithstanding  a  sub- 
■cqnent  demise  hy  the  devisor  from  jettr  to  year.-  See 
0  Dur^.  Sf  Eail,  jot.  Roe  d.  HaU  v.  IVegg.  And 
io  Dae. 4.  GOtoMt  v.  Poii^.  Dougl-  710.  8vo.  ed-  '» 
ns  held,  that  copyhold  lands  purchased  by  the  lorj 
after  a  mortgage  of  the  manor  in  fee,  and  the  surrender 
taken  to  the  mortgagor  and  his  heirs,  should  enure 
lo  the  benefit  of  the  mortgagee  as  parcel  of  the  manor, 
ad  diat  the  equity  of  redemption  passed  under  a  settle- 
Hat  fyf  A«  Ipt^  of  all  bif  «state  jnortgaged.  80  if 
a  lord,  tenoiit  for  life  of  a  maoor,  with  remainders  over, 
purchase  a  copyhold  interest  and  take  a  surrender 
diereoF  to  him  luid  his  heirs,  such  copyhold  Interest 
will  merge,  and  as  parcel  of  the  manor  be  subject  to 
ibe  pmious  tkwtatMM  thereof:  and  though  under  a 
sdisequetit  oov^iaM  by  (he  puMhaser  to  swrrender 
uch  eopyfaold  intereat  ^  way  ef  mortgage,  the  mort- 
gt(M  ought  esnprf  a  re^mt  by  Ae  remainder-man; 
yet,  in  case  of  no  sucb  re-grant  having  been  made, 
dw  ganenl  de^iaaes  <^  the  purehuer  have  no  equity. 
15  Vei.  167.  St.  Paul  V.  VUci.  Dudlci/^  fVard.'i 
MH4 


[sa>l 

Forfeiture  ( 

orescbeat.         . 


B;  thefirM- 
boldcnmmg 
to  thecopT- 
boldor. 


EXTINQUISHMENT,  *c.  555 

the  copyhold  will  be  extinguished  for  ever. 

But  this  mode  of  expression   is  inaccurate. 

The  copyhold  was  equally  extinguished  before 

as  after  the  lease.     It  was  extinguished  by 

the  very  act  of  escheating*.     The  moment 

it  fell  into  the  manor  the  extinguishment  was 

completed.     The  lease  by  deed,  would,  it  is 

true,  prevent  the  lands  from  being  ever  granted      [  Ml  ] 

by  copy  again :  but  the  extinguishment  was 

wholly  independent  of  such  event.   The  lease 

is  a  destruction  of  the  demisable  quality  of 

the  lands  j  but  it  cannot  operate  as  an  extin- 

guiahment  of  that  which  had  ceased  to  exist 

befbre  the  lease  had  a  being.     JVom  the  very 

imtsnt  the  escheat  took  place  the  copyhold 

tenure  was  no  more.     A  new  grant  by  copy 

might  have  been  made ;  but  the  old  one  was 

utterly  and  absolutely  at  an  end.     We  ought 

not,  therefore,  to  say,  that  such  a  lease  ope- 

ntes  as  an  extinguiskment,  but  as  a  destruc- 

Um  of  the  demisable  property  in  the  lands. 


*  Aod  Me  s  Sidetf.  ig.  (Fineh.J 


mt  bj  the 


XNntANCHIgBMBMT.  Wt 

ktadattmcat  can,  therefoR,  t^  plKC.    u 
!  of  tbe  lord  wm  already  free. 

is  not  essential  that  the  conveyance 
ebcdd  to  the  teaant  be  nude  htmc- 
mi  the  hnrd ;  Ibr  if  the  lord  oonvey 
lid  to  a  itninger,  and  the  ttaanger 
to  the  copjhfllder,  tbe  base  tmure 
itniyed(x). 

[  3«s  ] 
rd,    in  order   to  enfrancliise  alno-  Whonw^ 

lut  be  tti^ed  to  convey  the  fee-  '' 

the   freeluM  interest;   for  otheav 

rill  be   only  an  extinguishment  «f 

tolder^s  interest,    and  a  siupenskn 

misable  property   during  the  eadst- 

;he  estate  so  conveyed  ia  the  free- 


t  therefore,  having  only  a  partial 
n  tbe  manor,  cannot  enfranchise  in 

can  only  oonraunieate  what  he 
ilf;   and  his  act  shall    not    iajure 

of  others,  any  more  than  penmu 


»  Sea  Lam'»  mm,  a  Co.  l6.  b. 


The  convej- 
•ncomiut  be 
to  thcteiuiU. 


[3«4] 


RANCHISEHENT. 
prejudice   the   copyholder's 

yance  of  the  freehold,  the 
rered  from  the  manor,  and, 
must  be  held  of  the  lord 
;he  grantee  convey  the  free- 
lie  copyholder  the  copyhold 
i  extinct,  as  its  existence 
latible  with  the  freehold  in- 
snures  could  not  subsist  to- 
consequence,  the  less  worthy 
le  base  vrould  be  absorbed  in 


that  if  the  lord  haTe  only  t«iim 
t,  he  cannot  enfranchise  in  ioKrei 
npyholder  have  only  a  par- 

the  premises,    and  he  take 


lebetheiewell  reported.  SteLord 

'  be  enreoSed  to  the  use  of  othen, 
laerved  by  the  aaving  in  the  >tat. 
7o.  38.  a.    IteifB  cue  cited  as  bo 

Murrd  &  Smilh.    Cro.  Jac.  573. 


[  a66  ] 


,  ^SNFRANCHISEMENT. 

Whei^  therefore,  it  U  inteoded  to  enftran-  Ha 
ckise  a  copyhold,  such  mode  should  be  nwi 
■dopted  as  will  convey  the  freehold  of  the 
jVelaises:  aa  a  feoffment,  bargain  and  sale, 
or  the  like.  Though  the  release  by  the  lord 
sf  the  seigniorial  rigfata,  will  equally  effect 
a  enfiBnchiseinent,    as   fie   sheil   presently 


Fourthhf ;  The  conveyance  must  be  of  the  Tbi 
freehold  "  of  the  particular  and  specific  pre- \Kt 
mixs  vohkh  were  held  btf  copy."  ^' 

For  if  the  'whole  manor  descend  or  be  con-      ( 
veyed  to  the  copyholder,  it  will  not  be  pro- 
periy  an  enfranchisement  of  the  copyhold,  but 
in  extinguishment  of  it ;   and  the  [H-emises 
may  be  granted  by  cepy  again. 

By  the  convey^e  of  the  freehold  of  the 
specific  lands,  they  become  severed  from  the 
manor,  but  it  is  otherwise  when  the  tnhole 
manor  is  conveyed.     In  the  latter  case  the 


*  Otau  of  tbe  fr«ehoU  pranrntd  aiUt  tnwity  jtbn. 

8«e  1  fVs.  516-17.  SUward  v.  Srw}^.    [The  e«£nh- 

duKmrat  of  a  cop)rho1d  may,  upon  proper  evidence, 

be  preaiuned  even  agsiost  the  crown.     11  East,  980. 

m  A  Htui^ng  v.  Irttaiid-] 


lUhueby 
die  lord  of 
hia  MJgnioTia] 


[«m] 


ENFRANCHISEMENT. 

lure,  and  not  by  copy  ;  and,  of  con- 
,  the  releasee  must  now  hold  by 
mre  also  (d). 

enure  was  often  changed  by  the  re* 
the  lord  (e) :  and,  in  the  present 
i  copyholder,  being  tenant  at  will  to 
.  there  was  a  privity  between  them ; 
sequently,  the  release  of  the  lord  to 
holder  would  enlarge  his  estate  and 
Ireehold  of  the  premises  (/). 


me  now  to  the  consideration  of  the  CMiMqaeno 
Dcea  of  enfranchisement. 


liately  on  the  lands  being  enfran- SepmticMi 
t  fee,    they   become    severed  from  muwr. 
IF,  and  held  of  the  lord  above  under 
i  tenure  and  services  as  the  former 
lord  held. 


I  lee  IM.  •.  146.  and  Co.  Litt.  lot.  b.  & 

k.  4g  Ed.  3.  pi.  3.  fd.  10.  b.  3  Intt.  50s. 
ote'i  5(A  Beading  on  Fina. 
s  Litt.  ■.  460.  Co.  lAtt.  370.  b.  and  1$  Co,  55. 
cue.  [So  words  equirtloit  io  nibitance  to 
■eleaw,  will  t^nU  u  an  enfhuichiieiDeiit. 
,371.  JDoed.  Aeoyv.  i&MtMgtaiAal.] 
N  N 


[  308  ] 


4FRANCHI8EaiENT. 

custom  he  tlmt  the  IsBtk  hrfd  ^ 
.  descend  to  the  joungest  8od>  g, 
rould  no  more  attach.     Brace  ^ 
s,  that  all   "  coppkolds  within  *" 
ould  80  descend.     Now,  on  en- 
the  premises  arc  neither  "  cojry- 
vithin  fft^  manors'*  and,  con- 
witfain  the  cnstom  (h). 

bs  and  prinl^es  annexed  to  Coi 
'b  estate,  ai  such,  must  aim  be 

the  estate  by  copy  to  which  | 
lias  ceased  to  exist :  thus  if  a 
common  of  pasture  or  estovers 
I  oopyhcdd,  and  the  copyhold 
,  th«  edmmoii  it  gtme,  sincK 
B  goat  in  the  right  of  whioh  it 

As  the  estate  is  no  longer 
even  heU  of  the  manor,   alt 


>  of  JfwWA  AnAA,  (4  C^  «4.  b.) 
itj/,  (9  Learn.  «08.)  Ilic  frediaU  vM 
n  tiie  iBBBDr  hy  gvrat  to  a  Mnagor  [ 
•ttl  miauMd.  No  em/tanckitemtKt, 
tmi  mi,  emme^pemtlj,  Aow  caatu 
•  •«  to  fiMbeadh.  Cro.  Jac.  imS. 
And  we  «  SUerf.  ig.  (per  ISndk,} 
tOL 

N  N  2 


:». 


'»   » 


ENFRANCHISEMENT. 

Ekfranchisement  of  copyhold  premises 
by  way  of  bargain  and  sale. 

Tms  Indenture^  &c.  Between  A.  B. 
ofy  &c.  lord  of  the  manor  of  C.  in  the  coimty 
,  of  D..  of  the  one  part,  and  E.  F.  one  of  the 
copyhold  tenants  of  the  said  manor,  of  the 
other  part:  Whereas  the  said  A.  B.  is 
seised  to  him  and  his  heirs  of  an  estate  of 
inheritance  in  fee-simple  of  and  in  the  manor 
aforesaid,  and  the  said  E.  F.  is  seised  or 
possessed  of  the  messuage,  &c.  hereinafter 
particularly  described,  of  an  estate  of  inhe* 
ritanee  in  fee-simple,  by  copy  of  court-roll,  at 
the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor  of  C.  (the  said  copyhold 
messuage,  &c.  being  within,  and  parcel  of, 
the  said  manor.)  And  whereas  the  said 
A.  B.  hath  agreed  with  the  said  E.  F*  for 
the  consideration  hereafter  mentioned,  to 
enfranchise  the  •  said  messuage,  &c.     Now 

therefore    this    indenture    WITNESSETH, 

That,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  sum  of,  &c.  The 
receipt,  ftc  He  the  said  A.  B.  hath  granted, 
baigained,  sold,  aliened,  released,  and  con- 
firmed, And  by  these  presents,  doth,  &c. 
unto  the  said  E.  F.  and  his  heirs.  All  that 
the  said  messuage,  &c«      Together  with  all 


607 


•  i* 


[870] 

Recital  that 
A.  B,  ii  lord 
of  the  manor, 
and  that  £.  F. 
hold*  of  him 
byoopj; 


and  that  the 
lord  hat  asreed 
to  •nfrancniie 
the  copyhold. 


Grant  of  the 
freehold. 


\^ 


*  1- 


\ 


if  ■ 


L'*. 


■•'1 

I- :  -m 


MA 


ki 


tl-V,      ;' 


\l 


I" «    ^  r  ^    w" 


•  •, 


.'»! 


•  I    ••• 


K 


■f 


'.J  \ 


It    ' 


•I  i 


M  EN] 

mjt,  wMtertf 
And  the  rererai 
right,  title,  inb 
dunt  and  dem 
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and  meaning  of  these  presents,  and  of  the  par-  Pi 
Uesherennto,  that  these  presents,  or  any  clause,  ^h 
matter,  or  thing  herein  contuned  shall  not  *" 
sitend,  or  be  deemed,  taken,  or  coostraed  to 
extend,  to  enfraDchiw  or  make  iree,  the  rfr- 
mamtng  or  any  other  parts  of  the  several  copy- 
hold  lands  or  tenements  (not  herein  befwv 
granted,)  and  now  or  late  of  him  the  said 
£.  JP. ;  or  to  acquit  or  discha^  the  said 
Kmaining  or  other  parts  &om  any  peymetlts, 
itnts,  qait-rents^  fines,  heriota*  fealty*  suit  of 
oonrt,  m  any  other  payments,  duties,  customs, 
or  lerrices,  which  by  or  according  to  the  cus- 
tom of  the  afereaaid  manor,  the  sud  respective 
MpyhoM  lands  or  tenemoits,  or  any  of  them, 
hire  at  aaiy  time  heretofore  been  subject  or 
liable  to^  or  charged  with,  or  which  have  bem 
or  on^  to  have  been  paid,  done,  or  per- 
fimned,  for  or  in  reqieot  of  the  lud  respective 
lands  or  traiements,  as  oopylH^  and  parcel  of 
the  laid  manor.  And  this  ikdehturb  fiib>  g 
THEB  WITMBS8XTH,  Thafc^  It  being  the  intenp 
tioQ  of  the  parties  hereto  that  the  said  E.  F, 
and  his  heirs  should  for  ever  use  and  enjoy  the 
same  commonage  in  and  upcm  all  and  every 
the  wastes,  commons  and  commonable  lands  of, 
or  belon^ng  to  the  said  A.  B,  as  lord  of  the 
said  manor  of  C.  notwithstanding  the  enfrsn- 
chisement  of  the  said  messuasei  &c.  as  he  the 


EN 

said  E.  F.  hen 
entitled  to,  by 
premises  intend 
and  to  tbe  end 
the  more  e%ct 
the  «ud  E.  F. 
for  the  conside 
formance  of  th 
confirm  unto  hi 
AU  commonage 
what  nature  aoe 
all  and  every  tl 
monable  lands*  i 
A-  B.  as  lord  oi 
said,  whatsoever 
in  as  large  am 
intents  and  pui 
could  have  ezei 
or  in  any  wise  h 
hold  tenant,  ow 
messuage,  &c.  i 
made.  {Then  J 
title.) 


GKNUINE  EDITIOlt. 
A 

TREATISE 

ON 

COPYHOLDS. 

By  CHARLES  WATKlifS, 

01  TMK  MIDDLB  TSMPLE,  SSQ.   BARSISTKR   AT   LAW, 
JlirnOR  OP  AN  BBSAT  oh  the  law  op  DB8CBNTS,  AC.  &C. 


THE  THIRD  EDITION, 


By  HOBERT  STUD^EY  VIDAL, 


To  lhi$  Edition  is  alio  added  a  very  large  Appendix  of  ' 
Manoriai  Cuitomi,  ijc. 


LONDON: 

PRIMTkD   lOR  J.  &  W.  T.  CLARKE,   LAW  SOOXSELLSRS, 
P0BTDOAL-8TRBET,  LINCOLN'S -IMN. 


THE    AUTHOR'S 
PREFACE 
TO     THE  FIRST  EDITION, 


LHR  Author  is  at  length  enabled  to  fulfil  his  in- 
ention  of  giving  a  second  volume  of  a  Treatise 
iQ  Copyholds.  The  first,  indeed,  was,  so  far  as 
le  was  eiopowered  to  make  it,  complete  in  itself: 
t  embraced  the  lav  rdative  to  the  nature, 
:beatiok,  transfer*  and  destruction,  of 
U>PVHOLi>  INTERESTS.  There  remained,  how- 
ever, subjects  which  he  considered  as  necessary 
to  be  treated  of  under  the  learning  of  copyholds, 
but  whicb  could  not,  with  any  propriety,  be  suf- 
ficiently invesUgated  in  that  volume,  without  de- 
rangiag  the  plan  of  the  work  and  destroying  the 
connection  which  he  wished  to  preserve.  In  the 
present  volume,  therefore,  he  has  treated  of  the 
Custom  ABT  Court,  of  Customs,  of  Freebench 
andof  Curtesy,  of  Guardianship,  of  License, 
of  Hekxots,  of  Suit,  of  Rent,  of  Cohporai. 
SjEKviCES,  and  of  the  Application  of  the 
Sta.tute  law  to  Copyhold  Property. 
a  3 


i»  AUTHOR'S  PREFACE. 

He  has  pursued  the  same  method  in  the  pre- 
sent, as  he  pursued  in  the  former  volume.  He 
has  been  tirief ;  and,  where  the  subject  permitted 
him,  he  has  eodeavoured  to  extract  consistency. 
This  he  found,  however,  was  not  always  even  to 
be  hoped  for.  He  found  leporter  against  re- 
porter, and  case  against  case.  He  found  conse- 
quences continue  when  their  causes  had  ceased. 
He  found  conclusions,  .which  justly  foUovied  from 
premises  which  once  existed,  applied  to  instances 
in  which  those  premises  could  not  exist.  He 
found  arbitrary  assertion  adopted  by  servility, 
cherished  by  prejudice,  and  at  length  matured  into 
doctrines  whose  law  could  not  be  questioned,  but 
whose  absurdity  was  too  apparent  to  be  denied. 
It  must  not  therefore  be  wondered  at,  if,  when  so 
situated,  he  has,-  in  some  instances,  lefl  the  law 
in  all  its  glorious  uncertainty  :  and  to  such  uncer- 
tainty must  it  always  be  subject,  while  we  consider 
common  sense  as  subservient  to  precedent,  and 
suffer  the  blunders  of  one  age  to  be  the  criteria  of 
right  in  another. 

Much  still  remains  for  investigation.  Our 
laws  of  property  are  so  connected  with  each 
other,  that  some  relation  to  the  doctrine  of  copy- 
holds may  be  traced  in  most  of  themi  What, 
however,  may  be  deemed  necessary  to  a  system  of 
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1  is  not  treated  of  in  these 
must  leave  to  those  who  heme 
Eire  better  calculated  for  die 
nself. 

t>e  expected  which  did  not 
rform.  It  has  even  been  in- 
,  the  law  relative  to  Courts- 

but  he  must  beg  leave  to  say 
:  was  writing  on  the  law  of 
mrely  the  law  of  courts-leet 
that  law.  He  might  as  well 
ation  upon  thunder,  or  upob 
He  has  sometimes,  indeed, 
the  laws  relative  to  freehold, 
ose  relative  to  copyhold  pro- 
oly  by  way  of  illustration,  or 
ot  be  separated. 

er  the  work  more  generally 
sy  to  be  consulted,  the  Author 
i  Index  to  the  Cases  into  one 
a  also  done  with  the  general 


of  his  preface  to  the  preceding 
ed  that,   as  the  present   one 
ts,  relate  more  immediately  to 
as 
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local  matter,  the  communicatioQ  of  any  cdnous 
entries,  customs,  &c.  relative  to  particular  manors 
iwould  be  much  esteemed.  He  was  induced  to 
make  such  intimation  from  being  sensible  that  such 
entries,  &c.  though  immediately  of  local  relation, 
frequently  illustrated  the  general  law.  However, 
it  only  remains  for  him  to  say,  that  not  a  sin^e 
communicatioD  has  been  made  to  htm  in  conse- 
quence of  what  he  then  said ;  and,  therefore,  he 
has  no  one  to  thank.  The  communications  which 
be  received  were  from  friends,  who  made  thenj 
independendy  of  that  intimation,  and  towards  whom 
he  shall  retain  a  just  sense  of  gratitude. 

Whatever  the  defects  of  this  Treatise  may  be, 
the  Author  now  commits  it  to  the  world ;  con- 
scious that  some  pains  have  been  taken  to  toake 
it  useful,  and  satisfied  that  they  will  not  be  wholly 
disregarded  by  those,  the  approbation  of  whom 
only  he  feels  any  wish  to  obtain. 


NTENTS 

OF  VOL.    n. 


M  refer  to  the  marginal  Paging. 


)f  COVRTS. 


ider  the  feudal  Iftw,  pa^  l. — In 
(Court-leet,  3.) — In  civil  caasee,  4. 
-Customary-court,  ib. — Who  may 
■court,  6. — Parcenen,  ib.~T)ow-' 
!  the  freehold,  I'A.— Where  to  be 
le  manor  or  honour,  ib. — Court* 
lir,.  9. — Under  trees,  13. — In  the 
—Halls,  16.— When  to  be  held,  19. 
a  court,  20. — Holding  a  court  in 
3  shall  preside  in  the  cuatomary- 
I  tempore,  ib, — Lord  sits  aa  Chan- 
,.  25.7— Under-stcward,  38. — Man- 
istomary-court,  ib. — Notice,  16. — 
1$. — Style  of  the  court,  30. — Open- 
J2. — Suitors  called,  33. — Enoigm, 
n,  16.— Oath,  >i.— Plaints,  34. — 


Till  CONTESTS— vol.  11. 

[Ilia  fignm  ttftr  to  (ha  marginal  pa^ng.] 

Fonn  of  the  plaint,  35. — Formtdon,  36. — Entry  in  the 
per,  ib. — Limitation,  37. — Ejectment,  ij. — Error,  how 
redressed,  38. — ^Recoveries,  39. — V\ae%,  ib. — Present- 
ments, 43. — Proclamations,  43. — Surrenders,  ?tc.  it. — 
Minute-book,  ib. — Dissolution  of  the  court,  ib. — Rolls, 
ib. — May  be  amended,  45. — Inspected  by  the  tenants, 
ib. — Are  evidence,  46. — Forging  rolls,  47. — Destaroying 
them,  ib. 

chap;  II. 

OF  CUSTOMS. 

What,  54.^RequisiteB  of  a  custom,  55.— Must  be 
immemorial,  ib. — uninterrupted,  16. — peaceable,  t6.— 
reasonable,  ib. — Certain,  56. — compukory,  ib. — not 
inconBistent  with  another  custom, lA. — nor  contrary  to, 
the  prerogative,  ib. — Trial,  ih. — Proof,  57. — Evidence, 
58. — Customs  taken  strictly,  59. — Borough  English, 
60. — As  to  collaterals,  16. — as  to  linealti,  iti, — Tenant 
dying  seised,  61. — Surrenderee,  62. — Catuy  que  tnat, 
ib. — Remainder,  63. — Reversion,  16. — Rent,  ib.- — ^Estate 
per  autre  vie,  64. — Child  en  ventre  m  mere,  ib. — Of 
customs  mnning  with  the  land,  65. 

CHAP.  III. 

OF  FREEBEJfCH. 

What,  68. — Curtesy,  70. — Freebench  only  <tlaimable 
by  custom,  72. — -Does  not  attach  till  the  death  of  the 


roi.  n. 

nrifml  p^Iiig.] 

74.— No  freel 
e  subject  to  a 
Escbeat,  86- — 
o  have  the  1 
r  what  estate, 

hueband'a  es 
efore  adautta 

ii.  — Plaint, 
. — CCSTBSY, 


T.    .      .■ 

NSHIP. 

claim,  96. — 
-Infaot  heir 
jority,  ib. — G 
by  custom,  U 
1.— Under  tl 
-Under  the 
of  the  guardi 
J. — Kerocatic 
nt  of  guardiai 

V. 

WSE. 

nt  a  license, 
ly,  ib. — Lord 
ect  the  ireeh 


X  CONTENTS— VOL.  U. 

[Tbe  S|Vn  kEct  lo  Ibe  nargiMl  PH^sO 

u  to  hta  own  interest,  113. — Steward,  117. — ^Tbecopy' 
holder  must  pursue  his  license,  ib. — Liceuse  on  con- 
ditioD,  1 19. — License  to  demise  for  life,  not  good,  16. — 
License  to  a  tenant  in  tail,  120. — Agreemeat  for  li- 
cense, ib. — Custom  in  case  the  lord  refuse  license,  tb, — 
Term  under  a  license  is  a  common-law  interest,  131. 
— Fonofl  of  license  in  court,  ib. — Out  of  court,  13a. 
— Corenants  in  a  lease  under  license,  ib. — To  fell 
timber,  123. 


OF  HERIOTS. 

Nature  and  history  of  heriots,  126. — Military  he- 
riot,  ib. — Commuted,  127. — Frequently  confounded 
with  the  relief,  128. — Villein-he  riot,  ib. — Whether 
originully  gratuitous,  130. — Division  of  heriots,  131. 
— Heriot-custom,  ib.  —  Heriot-service,  1 33. — Heriot, 
what,  138,— ^ Best  animal,  139, — Deadgood,  142.^— Sum 
certain  in  lieu  of  heriot,  143. — Sum  certain,  dr  hest 
good  or  beast,  ib. — Sum  certain  if  no  beast,  Jd4,— 
Due  on  whose  death,  lA.— Tenant,  145. — Stranger, 
t'i. — Tenant  in  fee,  for  life,  for  years,  at  will,  ib, — 
Mane,  146. — Disseisee,  ib. — Surrenderor  of  a  co- 
pyhold, 147, — Joint-tenants,  ii.— <Sole  tenant,  148.) 
— Parceners,  16. — ^Tenants  in  common,  149. — Re- 
versioner, ib. — Particular  tenant  and  remainder-men, 
ib. — Person  having  Kn  IrUereue  lermini,  150. — Cestwf 
yuc  truttf  151 . — Feme  covert,  16.— rHusband,  ib. — Tenant 


NTS— VOL.  II.  xi 

— Dowresa,  ib. — Corporation, 
8,  ib. — Heriot  on  alienation,  16. 
•.y,  156.— Particular  interest  of 
yhold,  ib. — Reversion,  158. — 
the  lands,  igg. — Multiplication 
ifpartjiA.;  though  tha  original 
0. — ExtinctJoa  by  purchase  of 
leat,  ib. — The  property  in  an 
lately  vested  in  the  lord,  162. — 
&c.  for  it,  ii.— Seizure,  163. — 
ion  of  chattels  to  defraud  the 


If  SUIT. 

I  the  customary  court,  and  who 
lolding  a  particular  interest  by 
Uuee  of  a  copyholder,  174. — 
,  16.— Curtesy,  175. — Infant,  ib. 
ice,  176. — The  king,  ib. — A  cor- 
net be  done  by  attorney,  177. — 
ipelled  under  forfeiture,  ib. — by 
rciament,  ib. — Dispensation  of 
\IonttraverurU,  ib. — Replevin,  ib. 
'. — Suit  by  tenants  in  common, 
t-tenants,  ti. — Contribution,  179. 


xii  GONTENTS— VOL.  II. 

[Dm  l^ufCi  refer  to  tha  mugiml  jMiing.] 

CHAP.  vni. 

OF  RENT. 

Forfeiture  for  non-payment,  180 — Distreu,  ib. — 
Lord  has  no  remedy  for  arrears  after'  parting  with  the 
manor,  sed  qvare,  181. — Ancient  rents,  t&.^Renti  oi 
assize,  t'A. — Action,  183. — Avowry,  ib. 


OF  CORPORAL  SERVICES. 

Boon  days,  184. — How  enforced,  ib. 
FsALTYriee  Tol.i.  p.  263. 


CHAP.  X. 
OF  STATUTES. 

Introductory  remarks,  185. — Statutes  which  extend 
to  copyholds,  i6g. — Statutes  which  do  not  extend  to  ' 
them,  192. 


CONCLUSION,  197. 


APPENDIX 


rBHTS— vol.  11. 


lPPENDIX. 

>f  the  maaor  of  Dymoek, 
Bter  -  -  -  - 
of  the  maaor  of  Yelminst 
tend,  in  the  county  of  Dorse 
of  the  manors  of  Wearda 
ly  and  Sadburghf  in  the  coiu 

of  the  manor  of  I^ombm 
cester,  as  confirmed  by  sb 

>f  the  manor  otMta/fitld, 

of  Uie  manor  oiFirm^M, 

i  of  the  manor  of  Berkdt 
Qches  or  sub-manors  of  Hu 
imbridge,  Burst,  Sages,  Cai 
Wotten,  Forren,  Arlinghai 
in  Borroughs,  in  the  conn 

la  of  the  manors  of  Stepm 
,  and  Hackney,  in  the  coud 
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'OURTS. 

!  feudal  law,  every  chief  OfmriMliction 

.    ,.     .  umlcr  the 

nsuictioD   commensurate  feudal  law*. 

The  king,  as  supreme  . 
i  paramount,  had  autho- 

realm.     The  oldennan, 
ictioa  over  his  county ; 

chief,  over  his  inanor  or 
vas  justice  brought  to  the 


'^er,  was  not  suflfered  to 
:ause,  nor  could  exercise 


«nthority  over  a  person  who  was  the 
of  another  chief,  if  any  dispute  at 
tween  the  lord  and  tenant,  or  betw 
tenants  of  different  manors  or  distri 
cause  was  brought  before  the  tribw 
mediately  above,  till  it  reached  the 
council  or  national  court-baron. 

criminal  Xhp  jurisdiction  of  each    lord  oi 

extended  over  criminal,  as  well  as  civil 
occurring  within  his  manor.  But, 
country  became  more  settled,  his  a 
became  proportionably  abridged.  Be 
□attoinal  courts  could  extend  their  ii 
to  the  more  remote  districts,  inhab 
a  barbarous  and  ferocious  race,  they  i 
the  assistance  of  a  chief  who  resid 
mediately  on  the  spot  where  the  cri 
committed,  and  who  possessed  an 
power  to  punish  the  offender :  bu 
the  people  became  more  civilized,  i 
jurisdiction  of  the  superior  courts  became 
more  acknowledged  and  obeyed,  the 

[  9  ]  ance  of  the  immediate  chieftiun  becai 
necessary ;  and  his  authority,  of  conset^ 
decreased. 

Hence  we  find  that  at  a^eiy  euly 


COURTS. 

of  personal  actions  wliere  the  debt  or  damages 
amounted  to  forty  shillings  • :  nor  could  they 
intermeddle  with  the  right  of  freehold  of 
their  tenants  hut  by  virtue  of  the  king's 
writ  t. 

The  court-baron,  thus  restricted,  was, 
however,  incidental  to  the  manor;  it  was 
a  necessary  and  inseparable  concomitant.  And 
to  the  court-baron  every  freehold  tenant 
of  the  manor  was,  and  is  still,  obliged  to  do 
suit. 

Thus  the  court-baron  was  the  court  of 
the  frank-tenants ;  and  in  which  the  vil- 
lein, or  base  tenant,  could  not  appear. 
The  lord,  therefore,  held  another  court  for 
those  persons  who  held  of  the  manor  by 
villein  or  base  services,  and  who  were  de- 
pendent on  his  will,  or  claimed  merely  by 
custom  :  and  which  therefore  took  the  ap- 
pellation of  the  villein,  the  base,  or  the  chs- 
tomary  court. 


*  Brit.  cap.  sS.    De  Dette.      Regkt.    144.   b.  &c. 
9  ha.  311,  31a.  6c  F.  N.  B.  146. 
t  Glanv.  lib.  li.  cap.  3.  Stat.  53  Hen.  3.  cap.  33. 
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court-baron,  was  incident  to  tl 
[  6  ]  If  there  were  tenants  who  held 
sfervices  this  court  followed  of 
as  without  this  court  the  businc 
latter  tenants  could  not  have  b 
acted. 


Who  may  hold      Evcrv  person,  therefore,  who  ha 
court.  of  which  Others  hold  by  copy  or  base 

may,  as  a  necessary  consequence,  1 

tomary  court. 


Whenever  a  manor,  therefore 
divided,  at  least  by  act  of  law  (rf) 
of  the  copyhold-tenants  is  allotte 
and    part   to    another,    >t  should 


(c)  For  it  is  not  necessary  that  there 
tenants  holding  of  the  maoor ;  for  if  i 
ttjiandes  cEcheat,  or  the  lord  release  the 
services  of  alt  his  free-tenanti,  yet  he 
cwstomary-eourt  for  hU  copyholders.  4 
Mdvach's  case.  A  quo  warranto  lies  of  a 
See  Yehert.  190  &  192.  lUx  v.Staiclon 
359.  Rex  y.  Stanton.  GuardiaQ  must  b 
his  own  name.     Cro.  Jac,  qq,     Ovien,  1 15. 

<iO  See  ante,  rol.  1.  ch.  1.  p.  [16J. 
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customary  courts  must  be  accordingly  multi- 
plied (e).  As  one  lord  could  not  hold  a  court 
for  another,  each  must  have  held  a  separate 
one  from  the  nature  of  the  thing ;  as  the  court 
must  be  holden  by  some  or  other,  that  the 
tenants  be  not  injured. 


C  7  ] 


So    if   the  widow  of  a  lord   be  endowed  Dowrcw. 
of    the    manor,  and   several  copyhold   tene- 
ments   be  assigned   her   in  dower,  she  may 
hold    a    customary  court  for  the    copyholds 
assigned  (/). 

So  if  the  freehold  of  several^  or  of  alU  the  Grantee  of 
copyhold  tenements  of  a  manor   be  granted 
or  demised   to  a  person,  it   is  said  {g)  that 
the,   grantee  may  hold   such  court :   though 


(r)  In  the  book  o^ Doomsday  is  the  following  entry: 
««  Duo  Frs:  tenuer:  in  paragio,  q$q:  habuit  Haula:*^ — 
Berchscire: — Terra  Gulehti  de  Bretevile  : — Hewtfqrd^ 
in  Mereeha:  Hd :  Tenants  in  common:  one  cannot 
hold.      See  Dytr^  377.  a.  in  margin,  pi.  28. 

(y)   Cro.  Eliz.  661.     Gay  v.  Kay, 

{g)  Ibid.  66s.  Sir  Christopher  HattorC%  case  cited. 
3  Leon.  109.  S.  C.  cited.  4  Co.  26.  a.  and  b.  Mdvaich't 
\f  and  Ncale  &  Jackson. 

B  4 


the  grantee  of  the  fre 
hold  cannot  (A).  If  i 
by  the  grantee  of  sev( 
it  might  be  attendi 
8  ]  the  copyholders  ;  wh 
to  suffer  as  a  conseqi 
act.  But  it  seems  c 
couM  not  make  a  new 
or  forfeited  copyhold 
again  (i). 

,  to  A  customary-court 

the  manor  for  which 
n  the  this  not  only  from  the 
'  which  the  tenants  mi 

compellable  to  go  whei 
pleased  to  require  the 
the  known  feudal  pri 
that  a  court  was  incide 
justice  brought  home 


{h)  4  Co.  34.  b-  and  s 
Ntale  Si  Jnckson,  uhi  supra 

(i)  See  ante,  vol.  1.  ch. 

(t)  Co.  Litt.  58.  a.  and 
47-8.  50.    4  Co.  H-  »•   C 
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principle  would  be  frustrated  by  the  lord's 
obliging  the  tenants  to  go  elsewhere  for 
justice. 

If,  indeed,  the  lord   have  an  honour  ex-  or  honour. 
tending  over  several  manors,    a  court    held 
any  where  within  the  honour  may  be  good 
by  custom  (/),  as  to  the  customary  tenants  ;         [  0  ] 
though  not,  perhaps,  as  to  the  free ;  as  the 
fermer  were  more  dependent  upon  the  lord. 

But  it  may  be  held  any  where  within  the 
manor,  at  the  pleasure  of  the  person  holding 
it  (m)  ;  unless  some  ancient  custom  require  it 
to  be  held  at  a  certain  place. 

In  very  ancient  days,  courts,  whether  for  Courts  h«id  in 
deliberation  or  the  administration  of  justice, 
were  held  in  the  open  air.     And   when  we 
consider   the    number   of  persons   who   fre- 
qpiently  assembled,   we  may  well    conclude 


t.'  I 


-1 


i'i 


■it- 


'    .■    ^ ..  1'  i      ' 


A 


!R'<.^), 


v^ 


(/)  Cro.  Car,  367.  Seagaod  v.  Hone.    Co.  Litt.  58.  a. 
4  Co.  ^7.  a.  Clifton  &  Molineux, 
im)  So  of  a  oottrt-baron.    ^t^  95.  b.    Co^  Copyh. 

M.  31.    p.  59. 


i 


t^ 


M 


that   they  could  not  conveniently 
elsewhere  (n). 

Thu9  ne  read  in  the  £dda(<)),  that, 

goTemors  were  established  in  the  be 

[  10  ]      and   ordered   to  decide  whatever  di 

should  arise  among  men,  they  assen 

the  plun  of  Ida." 

The  Welch  and  Irish,  and  other 
nations,  held  also  their  courts  of  ju 
the  open  air :  -  and,  generally,  on  t 
of  a  hill.  The  judge  took  advantag 
eminence,  and  also,  as  we  find,  of  th 
for  we  read  that  he  very  wisely  i 
his  back  to  it,  and  so  opened  thf 
and  the  people  being  ranged  benet 
he  could  both  see  and  be  seen  mo 
modiously  (p)* 

Indeed,    so    prevalent  was    this 


(n)  And  lee  i  Tipr.  Hist.  Engl.  Intrad.  civ 

{o)Fah.yi.u 

(p)  See  1  Whit.  Manch.  b.  i.  c.  8.  p.  «77, 
and  376.  8to.  and  the  authnities  cited,  d 
Isle  of  Man.    ^m/m.  GIoh.  roc.  MaUoberpm 


[11] 


of  the  German  princes  he 
xmder  treea." 

'      Id   this   kingdom   als( 

vailed :    Augustine,   in 

bert,   summoned  the  Bt 

[  1^  ]      synod,   at  a  place   calle 

Augustine's  Oak(z). 

The  Wapentake  of  , 
West  Riding  of  Yorksh 
of  Berks,  are  supposed 
name  from  remarkable  o; 
inhabitants  were  used,  in 
cies,  to  convene,  and  c< 
afl^rs  (a). 

And    the    ingenious 
informs   us,   that   he  ki 
Shropshire,  where  the  m; 
at   the   time  he  wrote, 


(a)  See  l  Tyrr.  Hut.  Engl. 
Ctmd.  Brit,  in  Worcesterihire, 

(a)  TrmuL  n.  C")  to  Mail. 
Camd,  in  BerbUte.  ■• 


IRTS.  is 

iteward  called  over  the 

led    a  jury,  and  then 

to  a  neighbouring  inn 

;s3  (b).    And  a  similar 

le  author  of  these  pi^es      [  16  ] 

tiin  other  manors  in  the 


of   countries,    justice  intha^tM 
be  most  public  manner.  "  '    '^^' 
e  judges   "  sat  in  the 
d  we  are  toM  that  the 
tis  day  in  rarious  paiiis 


led  to  by  Homer,  and 
led  at  Rome. 

we   have   instances  of 


56. 

eb.  Bib.  481.  &  Fait.  Clim. 

13.  and  notei. 

it   the    court    of  the  Grand 

Fori,  from  the  circumstance 

iiatice  at  the  gate  among  the 

3,  and  see  Fale.  kU  sup.  See 

49.  N.  (I). 


\ 
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a  similar  practice.     It  seems  alluded   to^  at 
least,  in  a  law  of  Atkelitan  {d). 

The  constable  of  the  castle  of  Dover  is 
forbidden,  by  stat.  28  Ed.  I,  c.  7.  to  hold 
certain  pleas  "  a  la  parte  du  chastel-"* 
[  10  )  which,  as  the  author  of  "  Observations  on 
tJte  Statutes  "  very  justly  remarks  (e),  should 
be  translated-"  at  the  gate,"  and  not  "  within" 
it,  as  it  is  usually  rendered.  And  the  same 
learned  writer  gives  us  a  passage  from  La  Vie 
de  S.  Louis,  (p.  13,)  wherein  are  mentioned 
"  les  plez  de  la  parte  (X)-" 

Plaints,  too,  were  frequently  heard  and 
determined,  and  canonical  purgation  made, 
at  the  doors  of  our  churches.  Whence  it 
has   been   conjectured,   that   such   was   the 


{d)  See  Setd.  Tit.  of  Honour,  part.  9.  cb.  5.  i.  4. 
p.  515—16. 

*  And  see  Long  Quinto,  137.  &. 

(*)  P.  164^5.  . 

(y)  In  France  it  wm  anciently  the  custom  to  pre- 
sent petitions  or  compldnts  to  the  king  at  (he  gate  of 
his  palace-  See  Mill.  View  of  Engl.  Gov.  b.  i-  c.  3. 
p.  3«3- 


[" 


nuniatration  of  justice.  WUUem  the  Con- 
queror  established  a  court  in  hia  own  kaUt 
which  was  thence  denominated  aula  regia, 
or  aula  regist  and  waa  the  suprenw  court 
of  justice  in  the  Iciogdoni ;  and  in  it  the 
king  himself,  or  the  capitaUs  juatidarius 
toMus  AngUte  precided  (jt).  It  was  for  this 
court  that  WilUam  Bt^s  builded  iVestam' 
ster-haH. 

[  18  ]  The  great  men  who  had   any  particular 

jurisdiotira,  held  their  courts  also  in  their 
halls ;  which,  in  early  days,  wa<e  the  ipoit 
f^Kieious  ^rtmenta  in  their  mansions. — 
Hence  the  term  hall  was  irequently  applied 
to  a  court-baron  [/) ;  as  the  word  hre  waa 
among  the  Welch  (tb).  Hence  the  town-hall, 
shire-hfdl,  he. 

And   it  is  observable,  that  in  many  parts 
of  the  kingdom,  the  manor,  and,  from  those, 


(A)  3  Bl.  Coram,  c.  4.  p.  38. 

(f)  Vidt  Spclm.  Glait.  roc.  Htdigemote.  And  see 
ante,  p.  [6],  note  (e).  The  bailiff  of  a  pwior  ww 
frequently  called  the  Haikoard. 

'(«)  Ante,  p.  [10]. 


Ed 
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of  his  tenuits  who  hold  by  villeio  or  base 


It)  the  Supplement  to  Coke's  Copyholder  {s), 
it  is  8^(1  that  the  lord  is  not  compellable, 
by  his  copyholder,  to.  hold  or  call  a  court 
to  accept  a  autrender.  But  it  appears  suffi- 
ciently established  that  he  is  compellable, 
both  in  equity  (/)  and  at  law(u),  to  bold  a 
court,  if  the  business  of  the  copyhold  tenant 
require  it. 

[  20  ]  Previouslyj    however,    to    an    applicatkKi 

being  made    to  a  court,   either  of  law  oi 


(0  S.  3.  Tr.  149. 

(0  Nth.  Rep.  in  Chan.  la.  Moor  Se  al.  y.  Lon 
Hmtingdon.  Dyer,  364.  a.  Rotnell'i  ca».  Crc 
.Jac.  368.  m  Ford  v.  Hosidtu.  Lord  compellf^Ie  t< 
hold  B  couTt-barcm.  F.  N.  B.  13.  D. 

(u)  By  tiiandamta.  The  King  j.  Lord  Lontdalt 
Hil.  39  Geo.  3.  See  a  Fa.  396.  Lord  Montague  t 
Dudman. 

It  is  too  {[reatly  to  be  feared  that  a  iteirard  fre 
quently  defers  holdJDg  general  courts,  that  the  tenan 
mnj  be  induced ,  to  requett  a  special  ooe ;  by  which  ai 
additional  fee  would  be  pat  ioto  the  pocket  of  t^e  Mait 
honest  nun. 


md  or  requisition 
le  person  or  per- 
such  court  to  be 
t   may   be   to  this 


the  manor  of  Fair- 


are  hereunto  sub- 
the  eaid  manor  of 
irt-roll,  do  request 
iustomary  court,  in 
aa  soon  as  conve- 
the  mean  time,  to 
;  such  matters  and 
o  as  appertain  to 
as  well  that  the 
on  the  part  of  the 
id  of  us  and  others 
Teof,  may  be  re- 
18  also  for  the  dis- 
siness  as  of  right 
executed  at  such 
b  now  appears  to 
:  of  the  same  with 


[«i] 
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all    ci>oveni«nt    ipecil    both 

advinble    and 

requinite. 

J.B. 

Dated  thii           d>r  of 

a  D. 

one  thousaQd,  &c. 

E.F. 

Sc." 

H«U«?«  •  The  holding  of  a  customary  court  in  the 

ni^t.  night,  or,  at  least,  after  the  setting  of  the 

Bun,  has  been  adjudged  good  (x) ;  though  no 

particular  custom  for  so  holding  it  appears  to 

have  been  allied  or  relied  on. 

Who  itMii  Whoever  is  lord  pro  temporv  may  hold  a 

^*^  -       court,  though  he  be  only  a  tenant  at  will  (tf) : 
and  even  if  a  person  who  is  lord  by  wrong, 


C«)  Moore,  68.  pi.  185.  On  a  Sunday.  See  Co. 
Bnl.  906.  B.  (Slid  col.) 

Id  the  nunor  of  KingtkiU  r  BMkfird,  a  iha  coimtjr 
of  EutXf  a  court  i*  said  to  be  held  on  Wcdaeeda; 
nwraing  next  after  Michaelma*  yearly,  at  cock-crov' 
ipg,  before  it  be  well  light,  and  which  ii  deDominated 
the  I^vtat  Comrt.  See  Coudt  &  Jacob,  voc.  Lawlen 
Court. 

(y)  8m  mUb,  toI.  1.  di.  t.  or  Ortdta,  f.  {114],  Ac 


C»l 


coald  not  be  Am  own  deputy  (e) ;  which  surely 
does  not  require  any  legal  authority  to  con- 
vince us  of — since,  as  representation  must 
necessarily  exclude  identity,  so  identity  must 
necessarily  exclude  representation. 

Besides,  it  is  repeatedly  laid  down  in  our 
books,  that,  in  a  customary  court,  the  lord 
or  steward  is  judge  (J") ;  now  surely  a  per- 
son cannot  be  a  judge  in  a  court  which  be 
[  M  ]  cannot  hold.  But  as  it  is  acknowledged 
that  the  lord  may  be  a  judge  in  a  customary 
court,  it  should  seem  to  follow  of  neces- 
sity, that  he  may  hold  it  himself  if  he 
jdeases. 

^rdi*"  But  the  lord  has  not  only  a  legal,  but  an 


(e)  80  in  Chohaelj/  r.  Morton,  3  Shoto.  180.  it  wa« 
held  tbat  «  mayor,  if  oomer  of  a /air,  could  not  be  a 
good  ttmard  of  it. 

(/)  Co.Liif.sS.b.     +Co.tt6.b. 

Lord  Coke,  speaking  of  a  steward,  {Copt/h.  s.  45. 
Tr.  10a.)  tayn,  "  he  reprefenteth  ihe  lord's  person  in 
nuDy  employments :  for,  iv  the  load's  absemce  he 
atttth  oi judge  in  codrt,  to  punish  offences,"  Jec 

"  If  a  LORD  in  OPEN  couht  doth  gnuit,"  &c  CaUh. 
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equitable  authority.  He  sits  in  his  court  as 
chancellor,  and  ^*  may  redress  matters  in 
conscience,  upon  bill  exhibited,  where  the 
common   law  will   afford   no  remedy  in  the 

kind  (gy 


(g)  Co.  Copyh.  s.  44.  p.  loo-i.  See  amiey  toI.  i. 
p.  [8].  &  [go],  n.  (0.  Waik.  IrUrod.  to  Gilb.  Ten.  xii. 
Moort^  68-9.  pi.  185*  Co.  IMt.  60.  a.  And  see 
9  BuUtr.  336.  1  P.  Wnu.  330.  4  Co.  30.  b.  at  the. 
end  of  ShcttD  t.  Thompson.   Kitch.  8d.b. 

(A)  1  Leon.  s.  pi.  s.   Co.  Copyh.n.^.  Tr.  100. 

(t)  As  matters  of  curiosity,  copies  of  two  ''  Englishe 
Bills,**— -one  preferred  to  the  steward  in  the  time  of 
Henry  the  Eighth^  and  the  other  to  the  lord  in  the 
431^  of*  Elixabeth,  will  be  given  at  the  end  of  .this 
chapter :  and  for  which  the  author  is  indebted  to  the 

s 


*» 


Thus,  if  I  surrender  to  A.  in  trust  to  raise 
a  sum  of  money,  and  the  money  be  raised, 
and  I  require  him  to  re-surrender  to  me,  and 
he  refuse ;  I  may  exhibit  my  bill,  on  which 
the  lord  may  decree  against  A.  that  he  sur- 
render ;  and  if  A.  refuse,  the  lord  may  seize 
and  admit  me  (h). 

This  mode  of  petitioning  the  lord  was 
frequent  in  earlier  days  (i)>  when  the  Court      [  u  ] 
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of  Chancery  was  not  bo  eat 
at  present.  Nor  is  the  pet 
by  any  means  useless  at  th 
vnit  of  ^Ise  judgment  vril 
decision  of  this  court  (A:),  it 
the  only  remedy  which  the 


But  the  lord  need  not  ho 
self»  he  may  ^^int  a  ste 
for  him ;  and  he  need  not  re 
by  deed  ;  it  will  be  sufficient 
by  parol  (tri).  Though,  in 
king,  or  in  that  of  a  coTpo 
[  M  ]  be  prc^ter,  if  not  necessary, 
patent  or  deed  (n). 


ftiendthip  of  the  Rev.  Mr.  CorteUU 
of  Wivaikoe,  and  the  isgeniflui 
CckKetter. 

{k)  Moore,  68.  pi.  185.  Co.  Utt. 
Co.  CojyA.  a.  51.  Tr.  118. 

(J)  SmoF  rereniDg^arecoveT;,  ai 
n.(i). 

(n)  Co.  Cepyk.  t.  45.  Tr.  104. 
may  ^poin  a  iteward.    9i  Fm.  51 
StewirdAlp  eannot  be  granted  in  I 
TKomiUlT.  £taM. 

(»)  C(..CB^.a.45'  Tr.  I04-5' 
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And  even  if  i  perton  bu  only  a  rqputed 
or  cMraeible  authority  as  steward,  though 
in  reality  he  have  no  teguhur  iq[ipointment» 
yet  what  he  does  nmisterialhf  in  court 
shall  never  be  questioned  (but  he  ought 
to  have  a  l^;al  and  regular  authority  to 
grant  (o). 


n 


Ml     It  I  I 


But  if  a  stranger,  without  the 
mmA  of  the  lord  or  consent  of  the  right 
steward,  or  without  any  cdour  of  autho* 
rity,  will,  of  his  own  head,  come  into  a 
manor  and  keep  a  court,  it  seems,  says 
Lord  Coke  (jp),  that  the  performance  of  any 
judicial  act,  or  the  executing  of  any  act 
whatever,  will  not  be  warranted,  especially 
if  the  court  be  k^  without  warning  given 
to  the  bafliff  by  preeept,  aecording  to  the 
custom. 


For  tiiere  is  a  ^Bffivrawe,  as  is  justly  ob-     [  M  ] 
sarred  m  Moore  (g),  faatweeh  a  steward  who 


■•*w»»^^- 


<w«wv^>«* 


(•)  Anie^  toI.  i.  p.  [sg). 
(p)  Cop^.  «.  45.  TV.  105. 
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has  colour  but  no  right  to  hold  a- court,  an 
a  person  who  has  neither  colour  nor  right 
for  if  one  who  has  colour  assemble  the  tenuit 
and  they  do  their  services,  the  acts  of  sue 
person  are  good :  as  in  the  cases  (tf  an  undei 
vteward,  where  the  chief  steward  is  dead ;  c 
the  clerk  or  secretary  of  the  lord  of  tl 
manor  who  holds  a  court  without  the  cot 
tradiction  or  disturbance  of  the  lord,  thong 
he  have  no  patent  nor  ^press  authority  froi 
the  steward ;  and  the  reason  is,  because  th 
tenants  are  not  obliged  to  examine  whethc 
the  authority  of  the  steward  be  lawfiil  c 
not,  nor  is  he  obliged  to  render  any  accoun 
<^  it  to  them. 

So   if  two  persons   be   appointed  Joim 
stewardSt  a  court  held  by  one  only  will  b 

good  (r). 

[48] 

Undflt^  So   s   steward  may  depute  or   authonz 

another  to  hold  a  court ;  and  the  acts  don 

in  a  court  ao  holden  will   be  as  legal  as  i 

the  court   had  been   holden  by   the   chie 


(r)  Knoulef  v.  I.Kce,uM  w/). and  see  19  Fin.  6o9. 


Maimer  of 
bolding  a. 
cuttOEoary- 


[ »] 
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Other  place  of  notoriety  within  the 
Huuior(tt);  and  eapeeieUy  if  the  court  be 
held  on  a  certain  day,  4)y  custom,  aa  on 
Michaehnas  or  Lady  Day  in  each  year,  that 
he  may  be  amerced  for  n(m-attendance  (o^), 
thou^  m^  foffdiwre  can  incur. 

According  to  the  veport  of  TeMmer  t. 
CromxveH  by  Cri^e  {if\  four  days  notice  was 
held  to  be  suffident  But  it  would  be  proper 
to  give  at  least  ten  or  fourteen  days ;  and, 
especially,  if  the  manor  be  of  considerable 
extent. 


Foimofthft 
notioe 


[80] 


If  the  court  to  be  held  be  merely  a  gencfal 
customary  court,  the  notice  may  be  to  the 
following  effect : 

Manor  of  1     "  Notice  h  hereby  j^veft,   that 
Fairkursi.)  the  next  general  customary  court 

of  the  right  honourable Earl  of , 

lord   of  the   manor  of  Fairhurst  aforesaid. 


(a)  See  Co.  Entriei,  988.  tu  Tavertm  t.  Cti^mniL 
(x)  See  3  BnttL  8o-i.  Beffiddr.  Adam. 
(y)  Cro,  Elix.  352' 


r-     [  SI  ] 
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MftDorofl  "  ^  general  [or  special]  cus- 
FairhuraJ  tomon/  court  of  the  right  honour- 
able    Earl  of ,    lord    of  the 

manor  of  Fairhurst  afores^d,  held  in  and 
for  the  sud  manor,  on  the         day 

of  in  the  year  of  our  Lord,  &c.  before 

A.  B.  Esq.  chief  steward  of  the  muior 
aforesaid." 

If  a  court-baron  be  held  nith  a  cus- 
tomary court,  it  would  be  the  safer  way 
not  to  mention  expressly  before  whom  the 
several  courts  are  held,  but  to  state  the 
persons  generally;  and  so  leave  it  to  the 
law,  which'  will  consider  the  proper  business 
[  SS  ]  of  each  court  to  have  been  transacted  before 
the  regular  judges  (a).    Thus : 


be  that  of  "  a  court,"  generally,  without  more ;  lomc- 
timea,  "  The  First  Court," — "  The  Second,"  ftc.  of  tlie 
then  lord. 

"  Curia  R.  F.  C."  Kitch.  J3.  b. 

"  Prima  Curia.  T,  F,  Gen:  Dm:  Manerii  pd:  Hm:" 
81c. 

"  Ad  primam  Cur"  Sec. 

{a)  1  JrvCTn.535.  Ca.'jOT.uadaeeJVatk.  No.lxxxix. 
to  Gili.  Ten.  433. 


)urt-baron   and    general 
court  of,  &c. 

'aq.  chief  steward  of 
id  manor. 


Free-suitors:  sworn. 


(Copyhold  tenants: 
(  sworn. 


I  R.  Beadle,  &c." 


d-  takes    his  seat,    the  Opening  of 
i  that  the  court  is  sit-  '^'^^■ 
ence.     He    then    must 
clamation,  requiring  all    - 
it   to  appear  or   make 

[33] 

suitors  are  then  to  be  Suiwn  cmiied. 
ir  appearance,  Essoign, 
:orded. 


34 


EisoigM, 
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To  make  Essoign  is  to  justify  the  non- 
attendance  of  the  person  owing  suit,  by 
alleging  some  excuse,  as  that  he  is  ill,  &c. 
and  this  Essoign  may,  from  the  very  nature 
of  the  thing,  be  made  by  attorney  {b). 


Homage 

sworn. 


Oath. 


[  34] 


The  suitors  (c)  who  appear,  should  then 
be  sworn  on  the  homage.  The  foreman 
should  be  first  chosen,  and  sworn :  and  the 
oath  may  be  thus : 

"  You,  A.  B.  as  foreman  of  this  homage, 
shall  truly  present  all  such  matters  and  things 
as  are  presentable  at  this  court,  as  the  same 
are  already  known  to  you,  or,  during  the 
sitting  of  this  court,  shall  come  to  your  know- 
ledge. You  shall  present  nothing  out  of 
malice,  nor  conceal  any  thing  from  favour  or 
affection  ;  but,  in  all  things,  present  the  truth, 
the  whole  truth,  and  nothing  but  the  truth, 
according  to  your  information  and  belief. 

"  So  help  you  God." 


(b)  1  Leon,  104.     Sir  /.  Braunche's  case. 

(c)  Who  are  suitors,  &c.  See  post.  ch.j.   OfSuit« 


Plaint*.  When  the  homage  are  sworn,  let  proclama- 

tion be  made  for  those  who  have  plaints  to 
enter  them. 

[  36  ]  Copyholders   shall    neither   plead  nor  be 

impleaded  for  the  tenements  which  they  hold 
by  copy,  by  the  king's  writ ;  but  shall  have 
their  plaints  in  the  nature  of  the  several 
actions  at  common  law  (e). 

If,  however,  any  dispute  arise  between  lord 
and  tenant,  it  must,  of  necessity,  be  referred 
to  the  courts  above ;  as  the  lord  must  not  be 
both  party  and  judge  (f). 

Fnnnortbe         The  plaint  in  the  customary  court  is  thus 
^  entered :    "  A.  B.    complains  against  C.  1). 

of  a  plea  of  land,  to  wit,  of  one  messuage, 
forty  acres  of  land,  &c.  with  the  appurte- 
nances ;    and   makes   protestation   to  follow 


(e)  F.N.B.  13  B.  Z.tM.s.76.  Kitck.  iig-b.  Liceiae. 
See  F.  N.  B.  a  F.  (but  note,  this  in  F.  N.  B.  is  of 
freehold.) 

(/)  See  I  Salk.  56.  Ba&er  v.  mch,  A  ibid.  185. 
Brittle  v.  Dade,  and  ante,  p.  [1-9]. 
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his  plaint  in  the  nature  of  the  king's  writ 
of  assize  of  Mortdancestory  at  the  common- 
law  ;**  or  "  of  an  assize  of  Novel  Disseisin^** 
or  **  Formedon  in  Descender  at  the  common 
law  j'*  or  in  the  nature  of  any  other  writ, 
&c.  {g). 

Pledges  to  prosecute ; 
John  Doe  and  Richard  Roe. 
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(g)  LUt,  8.  76.     Co*  Copyh,  s.  51.  Tr.  118. 

As  a  writ  of  entry  en  le  post,  Moore,  68.  pL  185.  in 
the  per.  Co.  Copyh.  i.  41.  TV.  91.  So  before  the  sta- 
tute 32  Hen.  8.  c.  28.  in  the  nature  of  a  cui  in  vitd. 
Dyer,  264.  a.  pi.  38.  RosweWs  case.  But  it  has  been 
said  that  that  statute  extends  to  copyholds;  (Cro.  Car, 
43.)  and,  if  so,  a  plaint  in  the  nature  of  a  cui  in  vitd 
is  become  unnecessary.  See  fVatk,  Gild.  Ten.  109.  and 
post.  ch.  X. 

In  the  nature  of  a  writ  of  Dower.  4  Co.  30.  b. 
Shato  &  Thompson.  Or  of  a  writ  of  Aiel.  2  Freem. 
loG.  Knight  y.  Adamson.  But  qucere  whether  a  plaint 
in  the  nature  of  a  writ  of  Mortdancest^r  ever  lay  of 
copyholds.  See  Watk.  Gilb.  Ten.  287.  N.  z.  Plaint 
in  nature  of  a  writ  of  right.  See  3  Leon.  99.  Ca. 
143.  And  make  protestation  to  sue  in  the  nature  of 
assize  mortdancestor.  Old  N.  B.  16.  b.  Fitzh.  says 
{N.  B.  18.  B.)  that  the  copyholder  may  sue  in  the  i^ture 
of  what  writ  he  will.  Same  process  as  at  common 
law.  Kitch.  1 13.  b.  Not  force.  S^e  3  Leon.  99.  Ca.  142. 
Trial  on  a  plaint   in  nature  of  a  writ  of  right.     If 

i>3 


But  if  a  donee  'm  tul  bring  a  plaint  in  the 
nature  of  a  Formedon,  he  ought  to  count 
of  the  gift  made  by  the  copyholder  who 
surrendered,  and  not  by  the  lord  j  for  the 
lord  is  only  da  instrument  of  conveyance  i  and 
nothing  passes  from  him  (k). 

So  if  a  plaint  in  the  nature  of  a  writ  of 
entry  in   the  per   be  brought,    it  shall   be 


in  a  comtrbaron  the  mise  be  joined  lo  be  tried  by 
tbe  grand  iiBsi»,  prohibition  ehall  go.  See  F.  N.  B. 
4.  E.  Copyholders  being  originally  villeins,  could  not 
be  knights,  and  consequently  the  mise  could  not  be 
joined  in  customary  courts  on  the  grand  assize.  Juiy 
in  place  of  the  grand  assize.  See  Dyer,  1 1 1 .  b.  pi.  41 . 
S/a^&nfa  case,  and  Tt.  7  Ed.  3.  pi.  65.  f.  65.  a. 
(Per  assent  of  parties.)  Cruue  on  Fmet,  gs-  Rob. 
Gavelk.  S54-5.  Four  men  not  knights.  F^t.  Abr. 
Droit.  51-  &  Tr.  T  Ed.  3,  pt.  65.  It  seems,  there- 
fore, that  trial  may  be  in  a  customary  court  by 
the  tenants,  in  nature  of  a  grand  assize,  by  consent 
of  parties.  See  Tr.  7  Ed.  3.  pi.  65.  and  F.  Abr. 
Drmt.  51.  The  champion  was  to  be  a  freeman.  See 
Bro.  BattaUe,  8.  •  Init.  347.  But  here  the  parties 
woe  Jret.  No  battle  if  there  could  be  no  assize.  See 
31  Ttd.  31.  Triai,  (K.3.)pl.7. 

(A)  Cro.Elix.36}.  PauUerv.ComhUl&al.  And  see 
3  Co.  8,9.   4  Co.  S3,  a.  a3. 


[37] 


[  38  ]  done  by  him  to  the  premises  demised  (n). 
Yet  qtuerc  as  to  this,  as  tke_  lessee  is  not 
a  copyholder. 

As  an  ^ectment  will  not  lie  after  twenty 
years,  if  the  copyholder  has  been  more  than 
that  period  out  of  possession,  he  must  still> 
therefore,  in  order  to  try  his  title,  have 
recourse  to  his  plaint  in  the  nature  of  the 
several  real  writs  at  the  common  law. 

m>r,how  If  an  erroneous  decision  be  made  in  the 

dresied.        customary  court,  the  party  grieved  shall  not 

have  a  writ  of  false  judgment,  but  must  sue 

to  the  lord  by  petition  (o). 

Though  it  has  been  laid  down,  that  if  an 
erroneous  judgment  be  given  in  such  court 
on  a  plaint  in  the  nature  of  a  Formedon,  a 
bill  may  be  exhibited  in  Chancery  in  the 
nature  of  a  false  judgment  to  reverse  it  (p). 
i  »  ]       And  in  the  case  of  Ask  v.  Rogle  and   the 


(n)  Co.CopjA.  S.51.  Tr.  119.   ATifcA.  84.  b. 
(0)  See  ante,  p.  1*4.-5]. 

(p)  1  RoU.AbT.  373.  Chanctrie   (M)  pi., a.  Paitt' 
■  tkalCt  case.    And  aee  1  P.  Wmt.  ,330.  &  Ijtne,  g8. 
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Dean  and  Chapter  of  St.  Paul's  (r),  the 
Lord  Chancellor  said  ^*  If  there  had  been 
an  error  in  any  adversary  proceedings  in 
the  lord's  court,  this  court  would  have 
ordered  the  lord  to  proceed  and  examine 
it."  Though  he  dismissed  a  bill  praying 
relief  against  a  common  recovery  suffered  in 
a  customary  court,  though  the  errors  were, 
apparent,  and  his  dismissal  was  affirmed  in 
the  Lords  (J). 

We  have  repeatedly  noticed,  that  recoveries  Recovenci. 
are   frequently    suffered    in    the    customary 
court  ( / )  ;    but  fines  are    seldom   levied   in  Fines. 
them.     And  yet  it  would  seem  that  a  person 
permitted  to  sue  out  his  plaint  and  proceed 
to  judgment^  might  also  be  suffered  to  com- 
promise his  suit  (u) :    for  it  is  not  essential      [  4o  ] 
to  the  efficacy  of  a  fine  that  it  be  levied  in  a 
Court  qf' Record  (.r). 

(r)  1  Vem.  367. 

{s)  Show,  P.  C.  67.  Smith  &  Ux.  v.  Dean  and  Chapter 
of  St.  Pours  and  Rogle. 

(f)  See  the  manner  of  sufiering  them,  ante^  vol.  i* 
p.  [161-2]. 

(tf)  See  Hargrave'n  No.  1.  to  Co.  LUt.  121.  a. 

(x)  1  Salk,  340.  Hunt  v.  Bourne. — Com,  Rep.  93. 
H4,&c.  S.  C. 


4^ 
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In  the  report  of  the  case  of  Hunt  and 
Bourne^  by  Salkeld{jf)y  it  is  said^  Uiat  the 
i8th  Edw.  1.  *^  was  made  to  rectify  a 
mistake  (a),  viz.  that  fines  were  leviable  in 
inferior  courts  upon  biUs  or  plaints,  which 
now  cannot  be,  either  by  grant  or  custom,  by 
reason  of  the  negative  words  of  that  statute." 
But  it  is  observable,  that  neither  the  statute  of 
the  iSth  Edw.  I.  (b\  nor  that  of  the  27th 
Edw.  I.  (c),  nor  even  the  Second  Institute  (rf), 
speaks  of  fines  levied  "  in  inferior  courtSj'' 
but  only  in  those  of  the  king  (e)  :  and  it  is 


(y)  Ubi  sup.  But  Comyns  gives  the  assertion  about 
to  be  noticed  to  Potvetl^  J.  only.  (Rep.  126.)  And  in 
Lord  HoU*s  own  statement  of  his  ,arguraent,  which  die 
author  hasBeen,  and  which.is^U,«xtant  in  U&Jord- 
thip's  hand-writing,  no  such  assertipn  appears  to  h^ve 
been  made  by  Lord  HoU  at  least. 

(a)  See2  Inst.  513. 

(i)  Stat.  4.  Modus  levandi  Fines. 

(c)  Stat.  1.  c.  1.  De  Finibus  levaHs* 

(d)  513. 

{e)  **  EtfaU  assavoir  ge  Ordre  le  hey  ne  suffre  mi  qe 
finale  aceorde  soit  leve  en  La  Courte  le  Roi  saunx 
Brief.  Original;'  Ac.     iS  Ed.  i. 

**  Quia  Fines  in  Curia  nostra  levati/'  &c. 
27  Ed.  1. 

Without  an  original  writ,  indeed,  tliere  can  be  no 


C«] 
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nMatmwt*.  When  the  several  plaints  are  entered  and 
di^Kued  of,  the  homage  are  to  make  their 
presentments ;  as,  that  since  the  last  court 
A.  B.  died,  seised  of  a  certtun  copyhold  tene- 
'  ment,  and  that  C.  D.  is  the  next  entitled  (i)  ; 
or  that  E.F.  had  surrendered  out  of  court  (jt); 
'  or  that  G.  H.  had  been  convicted  of  felony, 
&c.  whereby  his  copyhold  became  forfeited  (/) ; 
or  the  like. 

And  if  a  copyholder  be  sworn  on  the 
homage,  and  wilfully  refuse  to  present,  on 
sufiScient  evidence  being  given,  he  shall  for- 
feit his  copyhold  ipso  Jhcto  (m). 

t4»] 
prociania-  On  the  different  facts    being  presented, 

the   regular  consequent   proclamations   must 

be  made,  as  for  the   next  heir,  or   person 

having   right    to   the    tenementa   of   which 

A.  B.  died  seised ;   or  the  person  to  whose 

use  C  D,  had  surrendei'ed  cert^n  other  tene- 


(i)  See  an<«,  vol.  i.  p.  [333]. 

(k)  See  ante,  vol.  t.  p.  [79].  [83]. 

(/)  See  ante,  vol.  i.  p.  [3+G],  4c. 

(m)  Co.  Coptfh,  8.  57.  Tr.  139.  3  Leon.  109.  Sir 
Ckritlopker  Hatton'a  ca*e,  cited  as  so  adjudged ;  and 
ante,  vol.  i.  p.  [330]. 


I 
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in  the  court>roU,  it  is  not  good,  though  it  be 
never  so  publicly  done^  and  no  collateral  proof 
can  make  it  so. 

But  though  there  must  of  necessity  be  an 
entry  on  the  court-roll  before  there  can  be  a 
copy  of  that  entry,  yet,  if  a  grant  be  made, 
either  in  or  out  of  court,  and  not  entered, 
there  can  be  no  doubt  but  that  the  r^^lar 
entry  may  be  compelled. 

It  is  acknowledged,  however,  by  Cat- 
tkorpe  {p),  that  though  there  must  be  an 
entry  on  the  roll,  yet  it  is  not  of  necessity 
that  there  be  a  copy  of  that  entry  actually 
made ;  for  if  the  tenant  have  no  copy,  or  if 
he  lose  it,  yet  the  roll  is  sufficient  title  for 
his  copyhold  *. 


(p)  Readings,  47. 

•  (A  surrender  and  admittance  to  a  copyhold  may 
be  proved  by  the  original  entries  on  the  court-ralU, 
without  thewing  a  copy  stamped,  as  required  by  stat. 
48  Geo.  3.  cap.  149.  1(1  Etut,  308.  Doe  i.  Bennington 
V.  Hall.  And  per  Lord  Ellenbarough,  C.  J.  {cur.  atsent.) 
It  ii  not  necessary  for  the  tenant  to  produce  his  copy, 
if  he  chooses  to  risk  the  evidence  of  his  title  in  not 

taking  a  copy. How   can  a  copy  be  evidence 

unless  the  original  be  evidenced  Ibid.  209.] 


t«] 


48  COURTS. 

And  it  was  held,  bjr  Lord  Hardwicke,  in 
the  case  of  Car  v.  EUison  (f),  that,  though 
the  declaration  of  the  uses  of  a  surrender 
was  not  inserted  in  the  court-rolls,  but  only 
indorsed  on  such  surrender  by  the  steward, 
it  was  enough. 

iiis[»cted  bj        If   there    be    any    cause    or    proceeding 

the  taiwnu.        .        ,  •.  u 

instituted  (u)   by  one  tenant   of  the  manor 

(  4S  ]      against  another  (oi),  or  by  a  tenant  against 

the  lord  {x),  the  courts  both  of  law  (y)  and 


T.  Fotter.  Ca.  T.  Finch,  354.  Brend  t.  Brend.  1  Vern. 
98.  Teaers  v.  Moore,  &  ibid.  547.  Hill  If  Vs.  v. 
Wiggett. 

(0  3  Atk.  73. 

(w)  7  Dun^.  4-  Eatt,  746.  The  King  v.  AUffiod. 
[But  vid.  infra,  p.  [46],  note  (a).  ] 

(iv)  3  Ves.  578.  Anon.  3  7.  Blacks.  R«7>-  1061. 
Fottarrf  V.  Hemrt  ^  aV.  is  riw.  146.  Evidence  (P.  b.) 
pi.  8. 

(j)  3  Vet.  631.  ^fwm.  3  ^.  Bladut.  Rep.  1030. 
Addington  v.  C/ecfe.  If  the  tenant  claimB  the  landi 
as  freehold,  he  ihall  not  inspect  in  an  action  brought 
against  him  by  the  lord  who  claims  the  lands  as  copy- 
hold. See  I  Wilt.  104.  Smith  v.  Davies.  Lord  cannot 
deny  the  copyholder  access  to  the  rolls.  D^r,  364.  a. 
pi.  38.  margin.  Staey'a  case,  Latch.  18s. 

(y)  3  Dunt/:  Sf  Eatt,  141-    The  King  v.  SA«fl<ry. 
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[  47  ] 
For^ng  rolls. 


Destroying 
them. 


giving  the  truth  of  the  facts  in  evideueei  ye|; 
they  are  in  themselves  evidence,  primd  Jhcie^ 
and  entitled  to  credit  (c). 

If  a  copyholder  forge  a  customary  to  the 
injury  of  the  lord,  it  will  be  a  forfeiture  of 
his  copyhold  (d). 

And  if  the  steward  shew  a  court-roll  to  a 
copyholder,  to  prove  that  the  land  is  holden 
by  copy,  and  the  copyholder  tear  the.  court- 
roll  in  pieces,  alleging  his  lands  to  be  free,  he 
shall  forfeit  his  lands  so  held  by  copy  (e). . 


(c)  BtilL  Nisi  Prius,  247.  sDurnf  Sf  East,  26.  Roe 
d.  Bebee  v.  Parker,  and  see  12  Vin.  Abr.  105.  &  21^ 
Evid.  (A.  b.  28).  (T.  b.  24).  Latch,  182.  Stacy  %  case. 
Recital  of  a  will  iu  the  copy  of  admittance^  evidence 
against  the  lord  or  a  stranger,  but  not  against  the  heir. 
1  Lord  Raym.  735.  anon.  [See  also  as  to  variations  in  the 
entries  not  necessarily  contradictory,  10  East,  s^Q.  Doe 
d.  Askew  v.  Asketo ;  and  infra,  p.  [89],  note  {i).  ] 

(d)  Ante,  vol.  i.  p.  [334].  and  see  Dyer,  ^22.  b-  pl«  1. 
Tavemers  case. 

(e)  lUd.  333. 


en,  VIII.  [  «  ] 

1  only  by 
you'  poore 
my  Wife 
ig  here  of 
o  loke  out 

cavled  the 
ying  W  in 
o  that  they 
sayd  ryght 
md  yf  you 
re  Ablilyte 
'  that  I  am 
ithyng  that 
ye  for  you' 
e  whyche  I 

pontinewe 


No.  II. 

[  40  ]  Sarah  Purdue  EngUske  Bill  ex- 

hibited 8"  Oclob.  (t.  43-  EUz. 

To  the  right  Worshipfull  Robert  Townsend 
Esquyer  Lord  of  the  Manno'  of  Wyrenhoe 
in  the  County  of  Essex. 

Humbly  showeth  vnto  yo'  worship  yo' 
poore  and  dayly  oratrix  Sara  Purdewe  of 
Wyvenhoe  in  the  said  County  That  whereaa 
Willm  Purdewe  deceased  Grandfather  vnt : 
yo'  said  Oratrix  about  XL  or  L  yeres  past 
was  lawfully  seised  in  his  demesne  as  of 
fiee  at  the  will  of  the  Lord  according  to  the 
Custome  of  the  said  Manno'  of  &  in  one 
Messu^e  or  tente  &  certayne  lands  me- 
dowes  &  pastures  called  Thurstons  &  of  & 
in  one  other  Messuage  or  Tente  &  certayne 
lands  called  Scarletts  And  the  said  Willm 
Purdewe  so  being  seised  of  the  p'misses 
about  the  tyme  aforesaid  made(y)   his  last' 


(J )  In  the  ori^nal,  the  wordi "  a  surrender  thereof 
according  to  the  ciutome  of  the  said  manno'  to  the  uh 
of  hU  lut  will  and  testam'  and  about  that  tyme  abo 
made,"  are  itruclc  through  with  t  pen. 


by  did  devyse  the      [  so  ] 

ThuntoDS  to  one 
his  younger  sonnes 
lold  truly  pay  vnto 
daughter  for   her 

the  some  of  six 
]%urch  of  Wyven- 

did  by  the  same 
lane  Quickaley-  his 
Is  k  tents  called 
.  that  she  should 
his  daughter  the 
f  the  said  will  doth 
afterwards  the  said 
e  admitted  to  the 
}  the  same  accord- 
t  may  please  yoa' 
there  were  a  Will, 
aforesaid  Yet  the 
■atrix  doubteth  not 
iciently  to  pve  that 
nifficient  surrender 
:he  vse  of  the  said 
istome  of  the  said 
lith  that  the  truth 
urrender  was  made 
omes  of  money  nor 
[laid   to  the  parties      [  61  ] 


M 
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[  611  ] 


aforesaid  according  to  the  true  intent  and 
meaninge  of  the  said  Will  by  reason  whereof 
all  the  said  lands  &  tents  k  the  right  title 
k  interest  thereof  did  discend  &  come  k  of 
right  doe  apptayne  k  belonge  vnto  yon' 
said  poore  Oratrix  that  is  to  say  as  daugh* 
ter  k  sole  heyre  to  James  Purdewe  souse 
k  heyre  of  the  said  Wilfan  Purdewe  And 
A>  it  is  also  if  it  may  please  you'  Worship 
that  since  the  death  of  the  said  Wilhn  and 
James  all  the  copyes  wryteings  k  evidences 
concerning  the  p^misses  by  some  indirect 
meanes  are  lately  come  to  the  hands  k  poa- 
sMiions  of  one  Thomas  firaunces  Moysea 
Lock  &  Margaret  his  Wyfe  who  by  colo'  of 
hareing  the  same  have  lately  vnlawfully 
entred  into  the  p^'misses  k  contrjrred  secret 
estates  thereof  to  be  ii^e  to  themselves  & 
others  to  their  vse.  And  although  it  is 
comonly  reported  k  very  well  k  notoriously 
knowne  as  well  amongst  most  of  you'  worships 
auncient  tenants  there  as  to  the  parties  them 
selves  that  the  p^'misses  do  of  right  belong 
unto  you'  said  Oratrix  aa  aforesaid  &  not 
vnto  the  said  Thomas  Moises  k  Margaret 
And  that  therevpon  yo'  said  Oratrix  both  by 
her  self  and  her  frends  hathe  ^ntly  requyred 
them  to  deliv'  her  the  said  evidences  and  to 


I  of  the  pnnisBes 

thervnto  yet  the 
I7  refused  &  yet 

II  right  equity  & 
1  whereof  &  for- 
iDDOt  for  want  of 
id  evidences  and 
lyd  of  money  & 

vnable  to  movfe 
s  at  the  comon 
hips  Cort  &  like 
les  by  yo'  Wor- 
y  order  be  taken 
ease  yo'  worship 
sses  to  direct  yo' 
pena  to  the  said 
comanding  them 
nder  a  certayne 
Worship  as  chan- 
make  playne  & 
&  to  stand  to  & 
rabout  as  to  yo'  [  *3  ] 
albe  thought  to 
iscience  And  yo' 
T  for  your  Wor- 

£.  Mydleton. 
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To  A.  B.  Lord  <tf  the  Manm 
in  the  County  of  N.  ^  . 
Petition  qfB.  N.  tjfB.  in  t 
County,  Esquire,  skewetk. 

That  in  and  by  a  certain  indenti 
partite,  bearing  date,  &c.  and  expret 
be  made  between  /.  T.  of  the  first 
your  Petitioner  of  the  eecond  part ;  at 
of,  &c.  of  the  third  part ;  the  said  /. 
certain  considerations  in  the  same 
ture  expressed,  did  (amongst  other 
covenant  with  your  Petitioner,  tl 
would  forthwith  surrender  into  the 
of  the  lord  or  lords,  and  according 
custom  or  customs  of  the  manor  or 
whereof  the  same  were  or  should  be 
all  and  every  the  copyhold  or  cu 
hold,  messuages,  lands,  tenements,  a 
reditaments  of  him  the  said  /.  P. 
lying,  and  being  in  B.  aforesaid,  to 
and  behoof  of  your  Petitioner,  hit 
and  assigns  ;  and  in  the  mean  time  at 
such  surrender  or  surrenders  sho 
made,  that  he  the  said  /.  P.  and  Ii 


ch  copyhold  or 
rith  their  appur- 
r  Petitioner,  his 
be  said  /.  P.  at 
.0  such  corenacitt 
copyhold  or  cus- 
tnds,  tenement!, 
tresud  as  of  yoiu: 
ir  Petitioner  has, 
re-recited  inden- 
I   and    requested 

into  your  hands 
of  C.  to  the  use 
irs,  and  assigns, 
cmiary  hold  mes- 
and  heredita- 
lich  he  held  as 
at  to  and  in  la- 
lant.  And  that 
ing  the  frequent 
}  made  by  your 
!  purpose    afore- 

your.  Petitioner 
filled  whatsoever 
e  been  compliad 

behalf,  hath  ut- 
:h  utterly  refuse, 
is,  as  lord  of  the 


Mid  MUBor  of  C.  to  the  use  of  jour  Peti- 
tioner, lua  heirs,  and  assigns,  all  or  imj  part 
of  the  copyhold  or  customary  hold  messuages, 
knds,  tenements,  and  hereditaraents,  in  S. 
aforesaid,  which  he  the  said  7.  P.  at  die 
time  of  the  execution  by  him  of  the  said  re- 
cited indenture,  held  and  now  holds  as  of 
your  said  manor  of  C.  contrary  to  the  expres* 
terms  of  his  said  covenant,  and  to  aU  right, 
equity,  and  good  cwucience. 

Your  Fctkiener  thtrefere  humbly  prays, 
that,  forasmuch  as  he  has  no  means  at  law 
(tf  compdiliig  the  said  /.  P.  to  surrender 
the  copyhold  or  customary  hold  messuages, 
lands,  tenemeDts,  and  hereditamcBta  in  B. 
aforesaid,  which  he  held  and  now  holds  as 
aforesaid  as  of  yoar  said  manor,  into  your 
hands,  as  lord  of  the  said  manor  «f  C,  youy 
m  lord  of  the  said  manoTr  wilt  eause  your 
precept  to  be  directed  to  tiie  said  I.  P. 
cemmanding  him  to  appear  personally  at  the 
next  general  customary  court  to  be  held  in 
and  for  your  said  manor  of  C  and  then 
and  there  b^re  you  as  chancellor  in  your 
said  court,  to  m^e  direct  answer  to  the 
pmomsr  and  to  stand  to  and  abide  sueh 
further  order  as  you,  or   your  steward  in 


Kuke.    And  m 


pt,  or  appearing 
rer  to  the  pre- 
joar  ntisikction 
equity  and  good 
>  fulfil  his  said 
I,  that  you,  as 
ft,  would  either 
to  surrender  all 
r  customary  hold 
!,  and  heredita- 
[lidi  he  at  the 
t  covenant  afore- 
lor  ni  C.y  into 
said  manor,  ac- 
the  said  manor, 
oner,  his  heir^ 
the  covenant  of 
if,  as  above  set 

be  seized  into 
*  the  same  copy- 
lessuages,  lands, 
ts,  in  B.  afore- 
r  the  said  /.  P. 

and  thereupon 
to  be  admitted. 


your  Petitioner  to  the  same,  pursuant  to  tbg 
corenant  above  set  forth,  and  according  to 
the  custom  of  your  said  manor. 

And  your  Petitioner,  &c. 


No.  IV. 

Summons  or  Precept. 

Manor  of  1  -^^  -^'  ^°^  ^^  ^^^  manor  of  C. 
C.  /in  the  county  of  N.  to  /.  P.  of 
the  city  of  N.  in  the  said  county,  esquire, 
greeting.  For  certain  causes  offered  before 
me  88  lord  of  the  sud  manor  and  chancellor 
in  the  customary  court  thereof,  I  command 
and  strictly  enjoin  you,  that  you  personally 
be  and  appear  before  me,  as  lord  and  chan- 
cellor as  aforesaid,  at  the  general  customary 
court  to  be  held  in  and  for  the  said  manor, 

on ,  the day  of next,  at  the 

hour  of in  the  ,  to  answer  con- 
cerning those  things  which  shall  be  then 
and  there  objected  to  you,  in  or  by  reason 
or  in  consequence  of  a  certain  petition  pre- 
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sented  to  me  as  chancellor,  as  aforesaid,  by  or 
on  behalf  of  B.  N.  of  B.  in  the  said  county 
of  N.  esquire,  and  also  concerning  such  other 
things,  as  shall  be  then  and  there  objected 
to  you,  and  further  to  do  and  abide  by  what 
shall  then  and  there  be  considered  in  the 
several  premises.  And  this  you  in  no  wise 
omit,  under  forfeiture  of  such  copyhold  or 
customary  lands  and  tenements,  as  you  hold 
as  of  the  said  manor  of  C.  And  have  then 
and  there  this  precept,  given  under  my  hand 
this dayof 

A.  B.  lord  of  the  said  nuinor. 

At  the  suit  of  B.  N.  esquire. 
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CHAP.  11. 


[64] 
What. 


OF  CUSTOM. 

JBy  custom  is  here  meaat  the  law  of  a 
particular  precinct,  district,  or  territory, 
unwritten,  and  dependent  only  upon  imme- 
morial us^^. 


The  general  doctrine  of  these  local  cus- 
toms has  been  so  frequently  and  clearly  laid 
down  in  many  of  our  books  (^ ),  that  it  would 
be  needless  to  go  at  length  into  it.  I  shall, 
therefore,  content  myself  with  briefly  tracing 
its  outline,  except  where  those  authors  shall 
not  appear  to  have  been  sufficiently  minute. 


(a)  Davi/s  Rep.  31.  b.  Ctuede  Tanittry.  1  B/.  Cimm. 
Inirod.  s.  3.  p.  74.   Co,  Copyh.  s.  33. 


OM. 

ice,  ■  OHtom  is  always  t  ** 
ngui^Ml  from  a  pre- 
•sonal;  and  from  the 
miversai.  Tlie  uaage 
a  custom :  a  rigfat  i^ 
son  and  hii  anocrten, 
ii«  liu,  is  a  prenrif- 
thc  •whole  rtabn  is  the 


utom  that  it  be  mme-  lUquui 

of  its  commenoeinent  Hut  t 

can  be  proved  that  it  """^^ 
:  is  insupportable  as  a 


t  to  the  righi,  though  *^ 
exertion  of  that  raght, 
itmuanee, 

alwajs  '  peaceabkf  ac-  i 


uombie ;  not  confirary  nuou 
inTolving  an  sbnirdity 

not  ambiguom.  inde-  c«»iB 


M 
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compuiiory;        It  must  be  compulsoTif  \   not  dependent 

upon  option  or  will. 


not  inoon- 
sistent  with 
andther  cut- 
tom; 

norcontnuy 
to  theprero* 
gativd. 


It  must  not  be  inconsistent  with  another 
custom  \  though  it  may  be  subservient  to 
another's  right  (6).  So  a  custom  shall  not 
be  allowed  against  the  king's  prerogative  (c); 
which,  in  the  consideration  of  the  law, 
must  be  equally  ancient  as  the  custom 
alleged ;  and  where  the  right  of  the  king 
and  the  right  of  the  subject  oppose  each 
other,  the  right  of  the  subject  must  give 
way  *. 

The  existence  of  a  custom  shall  be  tried 


{h)  See  sDurnf.Sf  East,  4,11.  BaUtenr.  Green  Sfol. — 
So  one  custom  may  be  pleaded  against  another  where 
both  may  stand  together.  1  Just-  Blacksi.  49.  Kinchin  v. 
Knight.  Lord  Mountjoy  conveyed  lands  to  Browne, 
with  a  proviso  that  Lord  M.  might  dig  ore,  &c.  in  the 
wastes.  Adjudged  that  Browne  might  dig  there  also. 
Co.  Xt^.  164.  b.  165.  a. 

(c)  i>aoy«.  33.  b. 

*  [FinaUy  it  is  to  be  remarked,  that  a  custom  must 
be  altogether  unexceptionable  as  to  any  of  the  above 
particulars ;  for  if  any  part  of  a  custom  be  bad,  it  is 
void  for  the  whole.  See  s  Stra.  1924.  1  fVili.  63. 
Wilhi  V.  Broadbent.] 


1      [s'l 


I  Proof. 


alleges  it  (h) ;  and  it  is  not  only  necessary 
[  6*  ]      that  he  prove  that  the  alleged  custom  exist, 
but  also  that  the  lands  in  question  are  within 
or  subject  to  that  custom  (i). 

Evidewfc  The    best  and   most  direct  evidence  of  a 

eustom  is  that  of  a  series  of  entries  in  the 
court-roils  (i) ;  and,  indeed,  even  a  single 
entry  has  l>cen  admitted  as  sufficient  evidence 
as  to  a  descent  (I).  So  an  ancient  presentment 
by  the  homage  of  the  customs  entered  upon 
the  rolls,   though  no  instance  was  adduced 


(A)  i  And.  iga.  Eters  *.  Astwicke.  Rob.  Gov.  c.  4. 
P  38. 

(0  iBl.Comm.yG.    i/orf.  986.  Roititt  v.  Young. 

(A)  See  ante.  vol.  i.  p.  [3oG]- 

(I)  3  JViU.  63.  Doe  &  Mason  v.  ^fason.  There  being 
no  contradictory  instances.  [A  single  instance  of  a  sur- 
render in  fee,  by  tenant  in  special  tail,  of  a  copyhold 
estate,  held  to  be  evidence  of  a  custom  within  the  manor 
to  bar  entails  by  surrender,  though  the  surrenderor  bad 
not  been  dead  26  years,  and  though  one  instance  was 
proved  of  a  recovery  suffered  by  tenant  in  tail  to  bar 
the  entail.  9  Maute  S(  Selviyn,  g2.  Roe  d.  Bennett  v, 
Jfff'^'y-  A"*!  V  hori  Tllenhorough,  the  evidence  unre- 
iifted  is  certainly  evidence  of  a  custom.  It  is  true  that 
one  act  undisturbed  does  not  make  a  custom,  but  it  will 
be  evidence  of  a  custom.  I6id.  See  also  7  Taunt.  674- 
DotA.Dauncet/Y.Daunceff,St  sujir.  vol.!.  p.  [178].  ] 


[»] 


case  of  an  usage  which  is  common  to  a  whole 
CQUDtry  or  district ;  as  that  of  the  border- 
lawes(f),  or  the  customs  of  miners(r):  though 
these  last  are  properly  the  customi  of  such 
country  or  district,  rather  than  of  the  particular 
manor  In  question  as  that  particular  manor. 

CnitomiukiD  We  haTC  already  observed  that  a  custom  is 
r^arded  as  an  exception  to  a  general  rule;  • 
whenever,  therefore,  that  exception  ceases,  the 
[  00  ]  general  rule  must  prevail.  The  impolicy  of  a 
diversity  of  rules,  and  the  consequent  neces- 
sity of  a  certun  standard,  must  be  immediately 
apparent.  Hence  every  special  custom  is  to 
be  taken  strictly  *. 

If  the  custom  of  a  manor    be   that   the 


Bomicb> 


copyholdj,  it  can  only  be  the  puticulsr  usage  of  each 
manor:  ^wtGibbs,  C.  3.  in  Everett  t.  Glgn,  6  Taunt. 
+"5] 

(y)  5  Durnf.  if  East,  3t. 

(r)  See  a  Atk.  189.  Dean  and  Chapter  of  ^f  t. 
ff^arren. .  [Or,  as  it  should  seem,  the  usage  of  the  Cen 
countriei,  with  regard  to  common  of  Turbary,  Ibid.1 

*  (A  custom  in  deprivation  or  bar  of  a  copyhold  estate 
abdl  be  taken  strictly,  but  vrhen  it  goes  to  the  making 
and  maintaining  such  estate,  it  shall  be  conitrued  favour- 
ably. Comp.  Cop.  lect.  33.  Cro.  Eiit.  879.  Batpotl  t. 
Ltng.\ 


[«] 


Aifk{ 


Tf 


[«2] 
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qfthe  manor y  or  did  not  die  seised^  the  dese^nt 
cannot  be  within  the  custom.  Thus  if  a  tenant 
of  the  manor  die  seised  of  such  lands,  without 
issue,  but  leaving  nephews  and  nieces,  (the 
children  of  his  brother,)  the  custom  shall  not 
extend  to  them  ;  for  they  must  make  out  their 
claim  or  pedigree  through  their  father,  who 
*was  never  a  tenant  of  the  manor^  and  conse- 
quently could  not  have  died  seised;  and^ 
besides  all  this,  they  claim  as  collaterals  of 
the  last  dying  tenant  \  and,  consequently, 
without  the  custom  in  that  respect  also  {x). 

So  if  a  copyholder  surrender  to  the  use  of  A. 
and  his  heirs,  and  A.  die  before  admittance^ 
the  heir  of  A.^  according  to  the  common  la'Wp 
shall  succeed,  because  A.  was  never  a  tenant ; 
nor,  of  consequence,  could  die  seised  (jy).  But 
it  was  said,  that  it  would  have  been  otherwise 


(jk)  1  Durnf,  S^  Eastf  466.  Denn  ▼,  Sprat/.  A.  being 
admitted,  dies,  leaving  B»  his  heir ;  B,  dies  without 
admission,  yet  he  was  seised.  See  1  Anstruih.  13. 
Morse  ▼.  Faulkner,  and  see  4  Co.  22,  b.  Co.  Copyh* 
sect.  41.  TV.  p.  94. 

Cy)  1  Salk.  843.  Fane  Sf  Barr,  cited.  See  1  P.  fVm. 
«5. 
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if  the  lands  had  been  found  to  be  of  the  cus- 
tom of  Borough'Englisk  ox  Gavelkind^  which 
do  not  require  a  dying  seised. 

Yet  it  is  said  (^z\  that  a  trust  in  equity  shall  Cettutf  que 
go  to  the  eldest  daughter  if  the  lands  would 
have  done  so :  and  so  of  an  equity  of  redemp- 
tion (a).  But  a  distinction  has  been  made 
between  trusts  ejcecuted  and  executory  (b) ; 
the  latter  of  which  shall  be  for  the  benefit  of 
the  heir  at  common  law. 

So  if  a  remainder  be  limited  of  lands  in  Remainder; 
Borough-English  or  in  Gavelkind  to  "  the 
right  heirs''  of  a  person,  the  eldest  son  shall 
take.  For  such  customs  are  that  the  lands 
shall  descend  to  all  the  sons,  or  to  the 
youngest  of  them,  and  have  nothing  to  do  with 
a  purchase ;  and  the  remainder  would  be  taken 
by  purchase^  and  not  by  descent ;  and,  con- 
sequently, not  being  within  the  custom,  it  ia 


It*'  ^■'Sj' 

i$ 


1r^"l 


ill 


b' 


h 


1 '? '  ■ 


-.'!'' 


(z)  22   FiVi.  JAr.    185.   Uses   (D.)  pi.  7. 
Abr.  780,  (D.)  pi.  7. 
(a)  2  Fe«.  304.  FatM^  v.  Lcwiher. 
{h)  Antg,  vol.  i.  p.  [215]- 

F  4 


2  JRo^. 


■'!• 


« 


^^j; 


» 


Revenion; 


Reot; 
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the  province  of  the  common  law  to  point  out 
the  person  to  take  such  remainder  (c).  But 
the  descent  of  a  remainder  or  reversion  shall 
be  according  to  the  custom  of  the  manor  as  to 
lands  in  possession  {d) ;  for  a  remainder-man 
or  revei*sioner  is  in  the  seisin  of  the  fee  (e). 

And  it  should  seem  that  a  rent  granted 
out  of  such  customary  lands  shall  follow 
the  customary  descent,  even  though  it  be  a 
rent  de  novo ;  a  fortiori^  a  rent  reserved  on 
a  particular  estate ;  as  that  must  follow  the 
reversion  {f). 


If  a  rent  be  granted  out  of  such  lands  and 
lands  at  common  law,  the  whole  rent  shall 
go  to  the  heir  at  common  law :  but  if  rent 
he  reserved  on  a  lease  of  such  lands  and 
lands  at  common  law,  it  shall  be  apportioned. 


(c)  See  WatJc.  on  Desc  ch.  5.  p.  149.  N.  and  the 
authorities  there  cited. 

id)  Ibid.  153.  N. 

(tf)  AntCf  vol.  i.  p.  [58]. 

(/)  See  Robins.  Gavelk.  b.  1.  c.  5.  p.  79,  and  the 
books  by  him  cited. 


CUSTOMS. 

and  follow   the  reversion  of  the   lands   re- 
spectively (g*). 


n 


So  if  such  lands  be  granted  to  A.  and  his  Estate  jmr 
heirs  during  the  life  of  B.  and  A.  die,  living 
B.  the  customary  heir  shall  take  (h). 


9a  mere. 


If  a  person  die  seised  of  Borough-English  CMdenvaUre 
lands,    leaving  a  son   born  and   another  en 
ventre  sa  mere,   the   posthumous  son   shall 
enter  upon  his  brother,  as  appears  the  better 
opinion  (i). 


So  if  the  custom  be  that  the  eldest  daughter 
shall  have  the  lands  after  the  widow's  estate 
for  life,  and  the  tenant  leave  a  widow  and 
two  daughters,  and  the  eldest  daughter  die 
during  the  life  of  the  widow,  and  then  the 
widow  die,  the  youngest  daughter  shall  have 
the  lands ;  for  the  widow's  estate  was  a  con« 
tinuation  of  the  estate  of  the  husband,  and 


[66] 


(g)  Ibid.  84.5. 

(A)  See  2  Lev,  p.  138.  Baxter  v.  Daudtti>eU,  1  Salk, 

343. 

(t)  See  RoUnt.  Gav.  Append.  13,  and  Watk,  on  Dese, 
ch.  4. 


when  that  determined  by  her  death,  the  leoontl 
daughter  was  the  eldest  (k). 

oreoMonH  There   are    some   custom,    m   thpae   of 

runniua  wiik 

the  land.  Borough- English  and  Gavelkind,  which  run 
with  the  land;  to  that  the  lands  cannot  be 
discharged  of  them  by  fine,  recoveiy,  enfran- 
chisement, or  escheat,  or  any  oth^  mean  than 
a  pontive  act  of  parliament  (I). 

But  this  seems  only  to  hold  when  the 
custom  relates  solely  to  the  localiti/  of  the 
[  60  ]  lands :  as  if  it  be  pleaded  that  all  landa 
•within  the  borough  qf  B.  descend  to  the 
youngest  son  ;  the  lands  must  f&r  ever  re- 
main within  the  borough  of  B,  whether  they 
escheat  or  become  enfranchised,  &c.  and, 
consequently,  within,  and  subject  to,  the 
custom. 


(i)  1Z.e1.i7a.  NmlonSi  Sha/io.  AndseeS  Fin.g. 
D«c.  (N.  11.)  pi.  4- 

But  if  the  eldest  daughter  had  died,  lesring  m  daughter 
whu  survived  the  grandmother,  the  should  have  h&d  the 
Itaitjure  repreietUaiionif-  S^  Godfrey  !t  BuUoch,  ante, 
p.  [60.1]. 

(0  Robini.  Gav.  b.  1.  c.5.  p.  5a. 
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But  if  it  be  pleaded  that  all  landb  held 
by  cajn/  of  court-roUy  or  parcel  of  the  manor 
of  J9.  descend  to  the  youngest  son,  it  would 
be  otherwise ;  for  the  moment  such  lands 
beeome  enfranchised,  they  would  of  necessity 
cease  to  be  copyhold^  and  to  he  parcel  qf 
the  manors  and,  consequently,  without  the 
custom. 

The  scite  of  the  lands  cannot  be  changed ; 
and,  consequently,  the  custom  attached  to  that 
scite  must  continue.  But  a  custom  attached 
to  the  tenure  of  the  lands  must  be  gone  on 
the  destruction  of  that  tenure . 


9i 


If  the  lord  purchase  a  copyhold  within 
his  manor  or  borough,  where  the  custom 
runs  Yiiih  the  land,  the  descent,  it  is  said, 
shall  ^remain  as  before  (tw).  But  the  conse- 
quence of  this  might  eventually  be  curious. 
Suppose  the  manor  to  descend  to  the  heir 
at  common  law,  and  the  purchased  lands  to 
the  younger  son,  and  the  lord  die  ;  now  the 
manor  would   go  to   one    person,    and   the 


[67] 


(m)  Stc  Bobins.  Gavetk-  70.  73.  k  qu. 


freeliold  of  the  purchased  lands  to  another; 
and  so  the  demisable  quality  of  the  landr 
Would  for  ever  be  gone :  as  the  lord  could 
not  gruit  the-. lands  of  another  person  to  be 
held  (^himself  by  copy,  and'the  younger  son 
15  not  lord  of  the  manor  to  grant.  But.  if 
the  manor  and  such  purchased  landt  had  gone  . 
together,  the  lands  might  have  been  granted 
by  copy  afler  the  purchase  (h), . 


(h)  Ante,  toI.  i.  ch.  3.  p.  [36J. 
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FREEBENCH. 

»  ]      later  days  the   estate  of  the    husband  has 
been    deDominated    his   curtesy,   white   the 
terra  o!  Jreebemh  has  beei 
widow's  estate. 

On  the  widow  or  husbi 
the  estate  on  the  death  of 
widow  or  husband  immed 
tenant  of  the  manor,  and  ens 
homage  as  one  of  the  pare 
the  widow  or  husband  wa: 
bencher  (b) :  and  hence  the 
term  (c). 

But  though  the  term  of  Freehench  is  now 


Dower  with  "  Dower  par  le  Courtetj/."  Widwers  or 
widows  to  have  an  abatement  of  rent.  See  Aj^pendiic, 
No,  II.  Ctatomt  of  Yetmntter  prima. 

(b)  See  ante,  vol.  i.  p.  [372-4]. 

(c)  Hence  also  the  bench  of  judges,  or  justices,  in 
the  other  courts:  the  King's  Bench,  and  Common 
Bench,  &.C. 

"  Thou  robed  man  of  justice,  take  thy  place ; — 
And  thou  his  yoke-fellow  of  equity. 
Bench  by  his  side." 

Shakespeare,  Lear,  act.  3.  Me.6. 


f 
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-nrtwy.  The  tenn  of  curteay  al. 

once  lost  its  original 
e^te  80  denominated  w 
{  71  ]  '  Littleton  {e)  and  others  a 
kingdom ;  and  to  exist  I 
IsTour  or  courte^.  The 
term,  therefore,  in  the  lat 
the  estate  which  the  husbt 
hold  property  must  be  mosi 
as  it  is  acknowledged  I 
shall  not  have  his  curt 
but  by  special  custom  (J") 
only  claim  it  by  the  cu 
ttcular  manor,  it  is  clear 
accede  to  it  by  the  curtesy 
the  curtesy  of  England  is 
of  the  land,  and  always  c 
the  usage  of  a  particular  | 


(e)  Sect.  35.  So  in  many  anci 
by  the  curtesy  u  called  tenant  b 
"  Home  qi  ttent  par  la  lei  db  . 
Glo.  6  Ed.  1.  cap.  3.  &  5.     Statt 

FIR  LKGEM  AKCLIE,  &C. 

(/)  4  Co.  aa.  a.  &  b. 

(f)  See  ante,  ch.  3.  of  Custo 
cannot  be  applicable  to  the  cur. 
peculiar  manor,  u  the  word  cun 
applicable  to  any  other  particular 


i     in] 
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quently,  where  auch  custom  exists,  the 
estate  she  is  to  take  must,  both  as  to  its 
quantity  and  duration,  be  such  as  the  custom 
prescribes. 

t  73  1  The  following  observations,  therefOTe,  will 

be  chiefly  confined  to  those  points  in  wliicfa 
freebencU  differs  from  dower  at  the  common 
law. 


DoM  not  at- 
tach dlltlia 
death  of  th« 
'  busbaDd. 


Freebench  then  differs  from  dower  at 
the  common  law,  in  that  the  fonner,  unlesi 
the  particular  custom  declare*  it  to  be 
otherwise  (A),  does  not  attach  even  in  right 


(A)  By  the  cuttom  of  Thombury  in  Gloucesterthire 
and  Tuioui  other  nwnon  in  the  kuigdom,  the  widow 
■hall  have  her  freebench  "  of  all  auch  cugtomaiy  teoe- 
raeoU  as  her  husband  was  at  any  tkne  seised  of  during 
the  eoTeiture." 

And  note  ;  a  dying  leiBed  is  not  essential  to  entitle 
the  widow  to  dower  of  lands  in  gavelkind,  according 
to  the  custom  of  Kent.  See  Robtnt.  Gav.  b.  3.  c.  a. 
p.  i73>3.  By  the  custom  of  Marden  oL  Marwardine, 
in  Herefordshire,  only  the  mother  of  ihe  heir,  and  not 
any  other  wife  of  the  deceased  ancestor,  shall  krre  her 
freebench. 


FREEBEKCH. 


•» 


till  the  actual  decease  of  the  husband  (/);  1 
whereas  the  right  to  dower  at  the  common 
law,  attaches  immediately  on  m^rriage^f  and 
the  widow  is  entitled  to  dower  in  lands  of 
which  the  husband  was  seised  at  any  time  [  74  ] 
during  the  coverture,  and,  consequently,  as 
the  dowress '  becomes  entitled  immediately 
on  marriage,  or  at  least  immediately  on  the 
husband's  becoming  seised  after  marrii^,  no 
alienation  of  the  lands  by  him  alone  can 
defeat  her  right.  But,  with  respect  to  free- 
bench,  it  is  wholly  different.  As  the  right 
of  the  wife  does  not  attach,  in  the  case  of  ^^^  defcattdr 
ireebench,  till  the  husband's  death,  any 
Venation  by  him  alone,  to  take  effect  in 
his   lifetime  (97)),   though    without  any  con- 


^  "Cartk.  975.  Benstm  ii  SeeH.  la  Mod.  49.  8.€« 
5  Lev.  385.  8.  C.  «  Ve9.  633.  HinioH  r.  Hiitton. 
s  A%k.  526.  Gcd»in  ▼.  Wintm&r$.  1  Bunif.  Sf  Stut, 
580.  the  King  ▼.  the  InkMtanii  of  Lopen,  And  te* 
3  Ves,  256,  Broom  v.  Rtttndle. 

(m)  For  he  cannot  defeat  her  claim  nerely  by  devise ; 
as  the  devise  cannot  take  ^kctfiU  Us  deeeasef-whsn  tih« 
fred>«ndi  dtlicliea.  See  Co.  EnirieSf  143.  a.  1^5.  a. 
HiO  r.^iU.  But  this  most  be  nnderstood  of  a  devise 
go«d  hytpeckSi  custom  \oitkotii  a  surrender  to  will  (see 
MHUf  vol.  i.  p,  [121 }.  [i4i].) :  for  i£h  surrender  be  Qiade, 
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currence  of  the  wife,  whether  it  be 
surrender  in  court  (n),  by  forfeiture  (o), 
[76]  in  consequence  of  enfranchisement  (p), 
clum  of  the  widow  will  be  effectually  i 
utterly  barred  {g). 

And  even  if  the  husband  make  a  h 
for  years,  though  by  license  of  the  1( 
the  widow  shall  not  avoid  it  (r).  But 
this  case  it  must  be  remarked,  that  her  cl 
to  freebench  ia  not  defeated  by  reason 
the  husband's  not  dying  seised,  (though 
should  seem  to  be  so  urged  in  some  of 
books,)  as  he  would  most  indisputably 
seised  in  the  present  instance,  fie  being 


(which  must  be,  of  neceui^,  if  nt  all,  in  hig  lifeti 
the  claim  of  the  widow  wilt  be  defeated  and  gone, 
of  the  relation  of  the  devise  to  the  surrender,  Co. , 
S9.  b.  and  ante,  vol.  i.  p.  [104]. 

(n)  Bemon  v.  Scott,  ubi  lupra. 

(0)  1  Freem.  516.  ca.  693. 

{p)  Cro.  Jac.  u6.  Lathmer  v.  A'sery. 

(?)  See  the  booksreferred  to  in  note  (/),  p.  [73]. 

(r)  Moore,  756.  Holder  v.  Farley.  Cro.  Jac.  36. 1 
by  name  of  Farlty's  case.  Ctn^.  481.  SaUtbtir 
Cooke  v.Hurd. 


(76  ] 
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admittance  of  the  surrenderee,  though  afiter 
the  death  of  the  husband,  shall  relate  to  the 
time  of  the  surrender,  and  so  precede  the  title 
of  the  wife  (z). 

[  77  ]  So  if  the  husband  become  bankrupt,  and 

die  after  the  execution  of  the  bargain  and 
sale  by  the  commissioners,  and  before  the 
admittance  of  the  vendee,  the  widow  of  the 
bankrupt  i^all  not  be  entitled  to  her  free- 
bench  (a). 

And  as  it  is  so  repeatedly  said,  that  the 
husband  must  die  seised,  at  least  by  rela- 
tion, in  order  to  enable  the  widow  to  claim, 
it  may  be  proper  here  to  observe,  that  there 
can  be  no  disseisin  of  a  copyhold  (b)  ^  and, 
consequently,  though  a  person  should  enter 
with  strong  hand  into  the  copyhold  pre«- 
inisee^   yet   the  copyholder  would   continue 


(z)  Anie,  toL  i.  p.  [103].  1  Fretm.  516.  ca.  §92. 
And,  by  consequence,  the  widow  of  the  surrenderef 
ihall  have  her  freebench,  if  h€  die  before  admiltauce. 
^n/^,  vol.  i.p«[io4]. 

(fl)  i4^^,  vohi.  p.[io5]. 

(b)  See  aniey  vol.  i.  p.  [6i.«]. 
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FREEBENCH. 

But  a  jointure  of  copyhold  lands  is  not 
within  the  statute  of  27  Hen.  8.  cap.  10. 
sect.  6.  (rf).  Yet  it  should  seem,  that,  under 
certain  circumstances  at  least,  it  may  be  a 
good  bar  in  equity. 


[79] 


No  frecbcnch 
of  a  trust. 


And  where  a  testator,  reciting  that  he 
was  seised  of  a  copyhold,  (though  he  was 
not  so,)  devised  to  his  wife  ^^  in  full  satis- 
faction of  all  dower  and  right  of  dower  or 
thirds,  which  she  might  have  or  claim  in,  or 
out  of,  his  real  estate,''  and,  after  making 
his  will,  purchased  a  copyhold,  it  was  held 
in  equity  that  the  devise  extended  to  the 
freebench  of  his  widow ;  and  that  she  was, 
consequently,  barred,  or  at  least  put  to  her 
election:  freebench  being  "a  customary  right, 
nomine  dotis^  and  so  declared  by  Bracton, 
and  instead  of  dower  (ey\ 

It  seems  to  be  now  settled,  so  far  as  ^^  a 
cautious  adherence  to  some  hasty  prece- 
dents (y)'*  can  be  conceived  to  have  settled 


(</)  Walker  V.  Walker,  ubi sup.  Gi7^.  r«i.  182-3. 
(e)  Ambler,  299.   Warde  v.  Warde. 
{/)  2  BL  Comm.  337.  ch.  20. 
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an  use;    and,    therefore^  as  a  trust   is  nqm 
what  an  use  then   was,    she  ought  not  to 
have  dower  of  a  trust.     But   it  should  not 
be  forgotten,  that   it  appears  also,  from  the 
preamble  to  that  very  statute  of  Uses,  that 
the  husband  should  not,  before  that  statute, 
[  Bi  ]      have  had  his  curtesy  of  an  use :  though  we 
do  not  find  the  Chancellor,  in  Chaplin  and 
ChapUfij    noticing  this   latter  circumstance. 
Now   if  the  reasoning  of  his   lordship  was 
right  as  to   preduding  the  widow  from  her 
dower,  it  should   seem,  to  moderate  ci^Nun- 
ties  at  least,  that   it    would    equally  hold 
«8    to  curtesy.     And,    indeed,    though   his 
lovdship  did  not  notice  the  preamble  of  the 
statute  as  to  curtesy,  but  only  as  to  dower, 
yet   he    honestly  confessed  that  *^  he  could 
«ee  no  reason  for  the  diversity,"  nor  should 
he  have  made    it   ^*  himself     In  short,  it 
fleems  to  be  acknowledged,  that  the  preclu- 
sion of  the  widow  from   dower  of  a  trust 
does  not   depend  upon  the    reason   of  the 
thing,  nor  upon  <<  any  well-grounded  prm- 
eiple ;"  and,  therefore,  the  reader  may  pos- 
sibly conclude  that    it  is  high  time  to  shut 
his  book ;  or,  at  least,  with  a  certain  degree 
of  modesty  and  prudence,  to  say  with  Lord 


r 
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Loughborough  {t)r  ^'  I  confiess  I  think  it  so 
mudi  settled,  that  it  would  be  wroi^  to  discuss 
it  much !'' 


But,  in  the  name  q£  wonder,  if  the  matter 
be  wrong,  why  nofc  set  it  right  ?  If  dower  be 
a  moral  claim,  and  the  favourite  qf  equibf^ 
why  should  equity  suffer  "  some  hasty  prece- 
dimts*'  to  come  in  its  way?  If  an  error  has 
been  made,  paa  it  be  any  reason  why  we 
ahoidd  continue  blundering  to  our  lives' 
end  ?  If  the  point  be  only  questionable,  let 
us  meafe  it  manfully,  radier  than  warily  shrink 
fisom  a  discussion.  If  the  matter  be  grown 
too  inreterate  fer  the.  courts  to  interfere,  yet, 
sniely,  if  it  be  merely  for  the  honour  of  the 
laws,  and  to  preserve  the  f^pearance  of 
cowsistency  in  our  decisions,  (to  say  nothing 
of  die  morality  of  the  thing)  some  other 
aid  should  be  had  rsoourse  to.  Our  ancesteiv 
were  neither  ashamed  nor  afimd  to  bring 
in  oecasioiial  bills  **  for  the  amendnwnt  of 
the  kw." 


[83  3 


However,  though   it  be  thus  settled  that  But  freebendt 
a  widow  shall  not  have  her  freebench  of  a  to  a  tmtt  ^ 


im     m» 


(f)  1  Mf^.  Ck.  C««.  3aS.  Dixm  t. ScxUle. 
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trust,  it  is  settled  also  (m)  that  if  she  do  take 
her  freebench  at  law,  she  shall  take  it  subject 
to  a  trust  in  equity.  Thus  another  person 
shall  not  be  a  trustee  for  the  widow,  though 
the  widow  shall  be  a  trustee  for  another  per- 
son. So  much  for  congruity ;  and  so  much 
for  equity  Javouring  dower ! 


But  the  instances  in  which  the  widow  of  a 
trustee  shall  be  permitted  to  take  her  free- 
bench  at  law»  and  in  which  she  shall  not  be 
permitted  to  take  her  dower,  do  not  appear 
to  be  properly  distinguished.  If  an  estate  of 
freehold' ht  granted  to  A.  and  his  heirs  in 
trust  for  B.  and  A.  die,  leaving  an  heir,  his 
widow  i^all  not  be  suffered  to  have  her 
dower ;  because  it  would  be  wholly  needless, 
as  the  estate  would  descend  to  the  heir  who 
is  to  perform  the  trust ;  and  if  the  widow 
were  permitted  to  claim,  she  would  only 
incur  an  expense  and  assume  a  burthen 
wfthout  an  emolument.  But  if  a  copyhold 
be  granted   to  A.  for   life,  in  trust  for  B. 


(m)  Sec  3  Fm.  633-4.  HirUon  v.  Hinton.  a  Freem,  71 
Sevant  t.  Pope ;  and  see  ilwL  43.  Nod  r.  Jevon. 
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and  the  custom  of  the  manor  be  that  the 
widow  of  the  tenant  for  life  shall  have  her 
freebench,  and  A.  die,  living  B.,  A.*s  widow 
shall  have  her  freebench ;  for  if  she  do  not 
take  it,  the  estate  would  be  at  an  end,  as 
no  one  else  could  take  it :  and  if  there  were 
no  one  to  take  it,  the  lord  would  be  entitled 
by  escheat;  and  so  not  be  subject  to  the 
trust  (n).  But  the  widow  shall  be  subject 
to  the  trust ;  as  the  trust  shall  be  com- 
mensurate with  the  legal  estate  (o)  :  and  the 
legal  estate  would  not  be  at  an  end  till  the 
determination  of  the  freebench  of  the  widow 
ofA.(p). 


[  B4] 


A  curious  point  would  arise  on  this  case, 
supposing  B,  to  have  left  a  widow  also ;  for 
who  then  should  be  benefited  by  the  trust  ? 
A  widow  we  have  seen  (q)  shall  not  have  her 


(n)  See  i  Just,  Blackst.  Rep.  167.  Burgess  v.  Wheate, 
and  atUcy  vol.  i.  p.  [a  16]. 

<o)  Ibid,  162. 

{p)  See  1  Lev,  20.  ChantreU  v.  Randall,  and  1  ibid. 
l^a.  Newton  v.  Shqftoy  &  1  Keb.  925.  S.  C.  a  Siderf.  165. 
Clarke  x.  Candle. 

iq)  Ante,  p,  [79]. 
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freebench  of  a  tnast ;  one  widow,  therefore, 
shall  not  be  a  trustee  for  the  other :  and, 
consequently,  it  should  seem  that  the  widow 
of  A^  shall  hold  for  the  benefit  of  the  repre^ 
sentatives  of  B.  (r). 


Freebench  Bttt  the  widow  shall   have  her  freebench 

^wcheat. ^  against  the  lord  by  escheat  (s)  ;  for  the  free- 
bench  is  a  continuance  of  the  husband's 
esEtate;  and,  till  the  freebench  expire,  the 
lord's  title  cannot  commence ;  for,  till  that 
event,  he  will  have  a  tenant  (f). 


Grantee  of 
the  freehold. 


So  if  the  lord  grant  the  freeh(4d  of  the 
copyhold  premises  to  a  stranger,  and  the 
fansband   die  without   heir,  his  widow   shall 


(r)  See  antes  vol.  i.  p.  [a  16].  &c  [237],  Goodright  d. 
Langjield  v.  Hodges. 

But  die  widow  of  B.  may,  in  such  case,  come  in,  bj 
pMsibiiity,  unuiMr  tht  StoMe  ofDiOnbttthn. 

(s)  So  of  dower  at  common  lair.  Bf<K  DmBer,  64. 
Extinguishment^    31.     Ten.   33.     IVatk.   on  Disc.  83. 

(f)  8m  1  Le9.  no.  CktuUrtU  t.  MmdtM,  tt  1  4MI. 
173.  Newton  v.  Shqfto.  1  Keb.  935.  S.  C  M^Siderf.  165* 
Clarke  v.  Candle. 


FRLEBENCH. 

have  her  freeb^ich  against  the  grantee  (ti). 
And  even  if  the  husband  purchase  the 
freehold,  and  have  it  conveyed  to  another  in 
trust  for  him  during  his  life,  with  remainder 
to  himself  in  fee,  the  widow  shall  have  her 
freebench  (a:) :  for  there  will  be  no  enfran- 
chisement or  extinguishment  (t/)  till  the 
actual  decease  of  the  husband ;  on  which 
event  the  title  of  the  widow  will  be  com- 
plete. But  if  an  absolute  enfranchisement 
or  extinguishment  take  place  in  the  lifetime 
of  the  husband,  the  widow  can,  of  course, 
have  no  claim ;  as  on  such  enfranchisement  or 
extinguishment  the  premises  must  cease  to  be 
copyhold  (z). 

It  has  been  already  observed  that  a  widow 


•s 
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(u)  Hob,  181.  Howard  r.  Barllet.    Hutt,  iS,  Jurden 
T.  Stone,  Cro.  Jac,  573.  JValdoe  ▼.  Bartlet. 
(x)  Honard  v.  Bartletj  and  fFaldoe  ▼.  Bartlet,  ubi 

{y)  Sea  Cro.  Jac,  126.  Lashmer  v.  Azery,  and  ante^ 

▼ol.  i-  p.  [3571-  [364]- 

(s)  Lashmtr  t.  Avei^  tM  sup,  and  Sir  Wnu  Jones^ 
463.  Dugmorth  v.  Radford^  and  see  s  SUerf.  1^  at 
eb  tbm  fxtioGlMHi  of custam  on  escheat,  aod  latte^  vol.  i. 
p.  [368]. 


h 
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FREEBENCH. 

can  only  claim  her  freebench  by  virtue  of 
a  special  custom,  and  that,  consequently, 
it  must  belong  to  such  custom  to  pre- 
scribe both  the  quantity  and  duration  of 
her  estate. 


Widow  to  have  Thus,  in  somc  manors,  the  widow  shall 
m  part  as  her  l^^vc  the  wholc  lands  (o)  of  which  her  husband 
freebeach.        jj^^  seised ;  and,  in  others,  only  a  portion 

of  them ;  as  the  moiety  (ft),  or  a  third  (c), 
or  a  fourth  (d)  part.  In  some,  she  shall  have 
a  portion  of  the  rent{e\  and  not  of  the 
lands  themselves. 


For  what 
Mtate. 


Again,  with  respect  to  the  duration  of  her 
estate,  she  shall,  by  the  custom  of  some 
manors,  have  the  lands  of  her  husband  in 
fee :    thus,   by  the  custom  of  the  manor  of 


(a)  Litt.  8.  37.  KUch.  los.  a.  103.  a.  &h,  105. 
%  Ibid.  Kitch.  105.  a.   Robins,    Gar.  b.  2.    c.  3. 
p.  184. 

(c)  See  2  Skovo,  184.  Chapman  v.  Sharpe, 

(d)  Co.  Litt.  33.  b.    Kitck,  105.  a..  Mich.  21  Ed,  4. 
pi.  23.  fol.  54.  a. 

(r)  Kit^.  10*2 .  b.  Customs  of  West-Sheen^  Sec*  art.  it. 
a  CoU.  Jurid.  383. 


fMJ 


M 


tfaift  may  possibly  be  supposed  to  diffisr 
from  Jreebench  in  the  nature  of  dower,  or 
in  nomine  dotis  according  to  Bracton. 


[  8tt  ]  In  many  manors  she  shall  have:  her,  free^ 
bench  for  life  {g)  ;  in  .  others  only  during 
widowhood  (h) ;  and  in  some  und^r  the  ad* 
ditional  restriction  of  chastity  (0* 


i.^ 


and  in  default  of  issue,  to  the  issue  of  the  first  husband ; 
and  in  default  of  issue  of  such  first  husband,  to  the 
heirs  C*^  modo)  of  the  second.  But  this  custom  was 
altered  by  the  private  act  of  the  first  of  Charles  the 
First,  cap.  i. 

Bj  the  custom  of  some  manors  in  Westmorland,  the 
estate   vests   absolutely   by  the  intermarriage.     Per 
Lard  Loughborough,  in  Compion  v.  CoUiruon^  l  Hen. 
Blackst.  343. 
.    (^)  1  Leo.  20.     Chanirell  v.  Randall,  6cc, 

{h)  Fitzh.  Prescript,  sg^    Kitch.  10$.  SL.&h. 
.    (f )  See  Robins,  GavelL  b.  2.  c.  2. 

'  So  in  the  manors  of  East  and  West  Enborne,  in 
Berkshire ;  where  there  is  a  ludicrous  mode  of  atone- 
ment  prescribed ;  on  complying  with  which  the  widow 
shall  be  re-instated  in  her  lan4s.  And  the  same  custom 
is  said;  to  prevail  in  Tor,  in  Devonshire,  &c.  &c.  See 
CQffip.  Copyh,  tit.  Enborne^  &c.  CaweU  &  Jacob,  tit. 
Freeb^nch,  •  [l^ntries  on  the  rolls  of  a  manor-coyrt,  of 
admissions  of  tenknU  in  remaindei^,  fifter  the  determi- 


r  Wbentba 
widow  maj 
enter  befora 
Kdmiaanc*. 
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When  not. 


Auignment, 


Plaint. 


FREBBENCH. 


[  M  ]      on  her,  as  it  does  on  the  heir  in  cases  of 
descent  (0* 


But  when  the  widow  tak^s  a  pqrtim 
only  of  the  lands,  it  shoidd  seem  that  the 
possession  is  not  cast  upon  her  any  iqore 
than  at  common  law ;  and,  ^nsequ^ntly, 
tb^t  she  will  not  be  warranted  in  entering 
without  assignmei^t.  Aqd  as  she  shall 
hold  that  portion  of  the  lord,  and  not  of 
the  heir  as  at  common  law  (jn\  it  should 
seem  also  that  the  regular  mode  for  her  to 
obtain  assignment  is  by  plaint  in  the  lord's 
court  (n). 


(Z)  See  ante^  toL  i.  p.  [S47].  and  the  books  there 
cited;  to  which  add  Hob.  181.  Howard  t.  Bartlei. 
HuH.  18.  Jurden  v.  Stone.  5  Burr,  %^i^.  Vaughan 
d.  Atkim  V.  Atkins. 

(nt)  -Bee  post.  ch.  vi.   Of  HeriotA. 

(n)  See  Watk.  on  Desc.Si.  and  note  xxv.  to  GilL 
Ten*  373.  2  Sh&as.  184.  Chapman  v.  Sharpe.  KUch. 
103.  b.  and  4  Co.  30^  b.  Shario  v.  Thompson* 

Andy  therefore,  it  is  said  to  have  been  adjudged  a 
good  custom,  that  if  the  widow  should  not  claim  her 
freebench  within  a  year  and  a  day,  she  should  not  hare 
it.    3  Leon.  say.  Ca.  303. 

JSo  of  gavelkind  lands,   of  which  the  widpv  shii)l 
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And  iJT  the  widow  bring  such  plaint  and  I  ^^  ] 
have  judgment,  she  shall  also  recover  da^  B^unagM. 
mages  according  to  the  statute  of  Mertom 
For  it  has  been  determined  that  copyholds 
are  within  that  statute  in  this  respect ;  and 
that  the  manor-court  may  award  damages 
under  that  act  as  far  as  the  demandant  is 
damnified,  whatever  the  amount  may  be  (o). 

Of  admission  to  the  estate  taken  in  free- 
bench,  and  the  consequent  fine,  I  have  spoken 
at  large  in  the  preceding  volume  (p). 


&c. 


kiave  a  moiety,  ihe  must  demand  her  dower  of  the  keir ; 
and  riiall  hate  it  l^igned  by  vtiettg  Imd  bounds.  See 
RMns.  Gaxdk.  b.  3.  c.  3.  p.  175,  &c. 

(0)  Cro.  Eliz,  4ii6»  Shaw  6c  Thompson.  4  C#.  30.  b; 
6.  C.  iVfoorr,  410.  S.  C.    Gi^.  Ten.  183-4. 

tp)  p.  [372].  &  [399]. 


«  i 
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OF  CURTESY. 


[  W  ]  Of  the  husband's  estate  or  customary  cur- 

tesy little  remains  to  be  said.  Like  the  estate 
of  the  widoW|  or  that  pf  freebench,  it  is 
claimable  only  by  special  ctistovfi  {q)  \  and, 
consequently^  it  must  equally  belong  to  sucl^ 
custom  to  regulate  it,  both  as  to  its  quantity 
and  duration  or  extent. 

Thus,  by  th^  custoip  of  some  manors,  he 
shall  have  the  whole  (r)  of  the  lands  of  which 
the  wife  died  seised  of  an  estate  of  inherit- 
ance. In  others,  he  shall  only  have  a 
moiety  (js\  or  other  portion. 


(q)  4  Co,  32.  a*  &  b.  By  the  custom  of  Marden  a/. 
Marwardine,  in  the  county  of  Hereford,  the  husband  ha« 
no  curtesy,  though  the  widow,  (if  mother  of  the  heir,) 
shall  have  her  freebench. 

(r)  1  Anders.  193.  Eijoer  y.  Astwicke, 

(s)  See  Robin.  Gaielk,  tf.  2.  ch.  1. 


CURTESY. 

In  c^ses  w))pre  he  is  to  take  the  whoie^ 
h^  may  enter,  ^c*  before  any  admittance  (/)  $ 
hfit  in  tho^  in  iw'hich  he  is  to  t^e  a  por- 
tion only,  it  seems  evident  that  an  assign- 
ment is  as  requisite  as  in  those  cases  in 
which  the  widow  takes  a  portion  as  her 
frciebench  (u). 


1Q» 


[M] 


Again,  in  some  manors,  the  husband 
shall  have  th^  lands  of  his  wife  for  life  (.r)  c 
and,  in  others,  only  while  he  remains,  jxa- 
married  (^). 

Curtesy  by  the  custom  differs  from  that 
by  the  common  law  also  in  this ;  that,  if  the 
custom  does  not  expressly  require  the  having 
issue,  the  having  issue  is  not  essential  to  givQ 
him  title  to  the  estate  (z). 


(f)  Antfy  vol.  1.  p.  [247]. 

(tf)  See  anie^  p.  [90]. 

(x)  1  Anders.  193.  Ewer  r.  Asttoicke.  Moore^  971. 
Ever  V.  Atton^  S.  C. 

(y)  See  RoUns,  Gavelk.  b.  2.  ch.  i,  p.  136. 

(x)  ArUe^  vol.  1.  p.  [S73-4]<  &  Robins.  Gitoelk,  b.  i. 
ch.  1.  p.  136.  150. 

H  4 


but,  in  drder  to  en^e  the  hbritOid  iS 
)u8  curtesy,  it  should  seem  to  be  equally 
I  94  ]  necessary  that  the  wife  ahoold  die  aeked, 
as  it  is  that  the  hudraad  Should  die  seised; 
ifl  olrdef  to  entitie  the  wldofr  ta  her  free^ 
bench  *.  But,  as  the  «ift  is  sub  potestate 
viri,  his  tide  cannot,  of  consequence,  be' 
defeated  or  prevented  by  her  alienation,  ta 
tn^  widow  may  be  prevented  itova  claiming 
by  the  alienation  of  the  husband  in  his  life- 
time (a)i 

In  ^a  John  Savage's  case  {ft)  it  was  ad^ 
judged,  that,  where  the  custom  i^  that  if  si 
person  takes  to  wife  any  customary  tenant 
of  such  manoi',  and  have  issue,  and  survive 
his  wife,  he  shall  be  tenant  by  the  curtesy ; 
that  he  shall  not  be  tenant  by  th^  curtesy 
If  the  wife  was  not  a  customary  tenant  of 
the  manor  at  the  time  qf  marriage,  though 


'  ^  [In  Cae  df  her  having  taken  b^  de*cen't,  tbet^  U 
no  ae<:e«ity  for  her  hanng  been  adnntted.  Vid.  Mpt-: 
Vol.  I.  p.  [844-5].] 

Ca)SeeoWe,  p.  [74]. 

(5)  s  Leon.  log. 


("J 
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GUARDIANSHIP. 


rockmuioii     Jx  faas  already  been  noticed  (a),  that  when 
t  th«  bev  ^  ^  ' 

'(^l*™-  copyholds  became  inheritable,  the  lord,  on 
die  deatli  of  his  tenant,  made  proclamatitHi 
for  the  heir  to  clum  the  premises  of  which 

Hnmon  guch  tenant  died  seised :  and  in  case  the 
heir  did  not  claim  on  the  third  proclama- 
tion being  made  in  court,  the  lord  mi^t 
resume  the  possession  of  the  lands  till  such 
claim  was  duly  substantiated,  and  that 
within  a  definite  period,  which,  according 
to  the  old  law,  was  a  year  and  a  day. 


[97  ] 


Till  the  year  and  day  had  actually  elaps- 
ed, the  heir  could  demand  the  lands,  and 
the  lord  was  djliged,  on  such  claim,  to  re- 


{«)  VoL  i.p.  [330],  &c. 
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IHlantheit 
not  bound  by 
non-claim* 


Age  of  mi^- 
joHty^ 


ftre  the  year  and  day  to  be  computed  (MiA 
the  last  (or  third)  proclamation  ?  But,  if  soi 
by  what  law  is  the  time  postponed  ? 

If,  howeyei",  i)ie  heit  was  an  iiifatit,  he 
Was  not  bound,  though  the  yeal*  and  day 
had  actually  elapsed ;  hfe  was  not  foreclosed 
till  he  attained  his  migority  (£^),  which  was 
fixed  by  the  ancient  law  (where  a  special 
custbih  did  hot  interfere)  at  fourteen  (e)  ; 
though  as  the  age  of  twenty-one  became 
aflerwards   the   age  of  majority  as   to   the 


and  his  heirs  j^ay  absolute  fines,  &c,  for  a  contin- 
gent or  conditional  estate  ?  If  he  seise,  and  grant  to  A* 
and  his  heirs,  it  will  be  evidence  that  the  lord  seized 
absolutely,  and  not  quousque,  and  consequently  ille- 
gally, except  there  be  a  custom  to  seize  absolutely. 
See  3  Dumf.  Sf  Eatt^  17a.  Doe  d.  TarranH  v.  HeUier. 
But  does  this  fbllow  as  h  consequence  ?  I  admit  that 
three  proclamations  niust  b^  made^  and  that  a  year  and 
a  day  must  elapse,  (say  from  the  last  proclamation,)  be^ 
fore  the  lord  can  be  warranted  in  seizing  absolutely^ 
without  a  special  custom :  but  I  think  the  right  of  the 
iord  to  seize  absolutely  afber  such  ytar  aiid  day,  aild 
three  ptt>clamations,  though  without  a  special  cusUfnt^ 
is  unquestionable. 

{i)  Ante,  vol.  1.  p.  [334]. 

<^)  Watk.  N.  cxliv.  to  GUb.  Ten.  463. 


QUARDIANSHIP. 

^nant  by  knight-service  (y*),  and  fus  |;h6 
^iiure  by  ^ght-^rvice  was  the  ehief  ^d4 
jpaost  honourable  tenure,  the  same  age  was, 
^8  to  many  purposes,  at  length  affi^^ed  aq 
that  of  majority  as  to  persons  who  ha4 
pothing  to  do  with  the  bearing  of  arms}  tq 
^nants  in  socage ;  to  bopdmen  i  and  cveq 
^  females  (^), 

Hence  the  infant  copyholder  was  to  be 
out  of  ward  at  fi)urteen,  and  yet  he  was  not 
tQ  be  accountal^le  *  fof  his  acts  till  one-andT 
twenty !  t  So  rapidly  do  absurdities  accu** 
miilat^  when  pripcipl^s  ar$  forsaken  ! 


in 


[  W] 


(/)  iWrf.A  N.  i.p.  339. 

(g)  See  Westm.  1.  cap.  33.  at  the  end,  **  until  they 
shfdl  have  accomplished  the  age  of  a  male ;  t.  e.  si." 
And  see  tlie  Mirrour^  oh.  r.  8.  fl.     Of  the  Defect*  of 
the  great  Charter. 

*  But  see  toL  1.  p.  [337].  But  note,  it  b  said  <'to 
Uie  disherison  of  the  lord."  It  does  not  seem  so  as  to 
non-^admission,  before  the  stat.  of  9  Geo,  See  the  old 
cases  of  infants. 

f  In  ancient  days,  a  person  was  to  answer  token  ke 
attained  Ms  age^  whether  14,  15,  or  any  other  period. 
See  RoUns.  Gav.  b:  3.  c.  3*  p.  185.  931-3-3.  and  the 
authorities  there  cited.  And  see  the  cases  cited  by 
bim  ia  331,  from  the  Year-bool^^  from  which  i^  appears 
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Guardian  in 
duTalry. 


[100] 

Guardian  in 
■ocage. 


If  the  deceased  tenant  had  held  in  iM^ 
▼Ally,  or  by  military  service,  the  lord  ^^ 
entitled,  without  accoUnt,  to  th'e  profits  ^ 
the  lands  during  the  miiiority  of  thfe  heir ; 
as  the  heir  was, .  during  that  period,  inca- 
t^ble  of  rendering  the  returns.  Thcf  lord, 
therfefore,  having  no  services  performed,  was 
authorized  in  resuming  the  lands,  as  the  cbn^ 
sideration  of  his  gift  had  failed  (h). 

With  respect,  however,  to  socage  tenure, 
the   infant    could   perform   his   services   by 


that  the  judges  at  least,  so  early  as  the  time  of  Edward 
the  Third,  were  for  making  the  age  of  3i  the  general 
age.  See  M.  9  Ed,  3.  £  38.  a.  pi.  40.  Where  the 
hingt  courts  would  not  suftr  the  heir  in  gavelkind  to 
answer  therey  (u  e.  in  the  courts  abovffj  unless  he  was 
of  the  age  of  si.  But  it  does  not  follow  froni  this  that 
he  oiight  not  to  answer 'in  the  manor-court  wheA  4f  the 
age  of  14,  15,  or  any  period  when  he  was  to  b^  (hit  tit 
Ward  by  the  custom  of  the  mailor.  See  M.  1 1  Hem  4* 
29.  b.  pi.  $$,  and  Tr.  16  Ed.  3.  Maynard^  478-9* 
pL«. 

The  Mirrour  says  that  women  weire  to  have  their,  age 
when  of  14.    Cap,  5. 8.  3. 

(A)  See  Watk.  on  the  Kikg's  CUnm  as  Guardian  of 
the  Duehy  df  ComwdUf  p.  d. 
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auign   the  custody  of  the  lands  to  anotliep 
vithout  account,  has  been  held  f^ood  (m). 

)Viiii«it  But  unless  a  special  custom 

cwton,  ■        ■  ■% 

to  the  contrary,  (and  ^e  may 

that  a  special  custom  must  ain 

by  him  who  would  avail  himsf 

the  lord  is  obliged  to  admit  ti 

due  claim,  by  tha^  person  who 

kin  of  such  infant  to  whom  1 

to    which    he    is   so   admittec 

scend  (o). 

Hence  it  is  often  said  that  the  guardian 
in  socage  is  entitled  also  to  the  wardship  of 
the  in&ut  who  holds  by  copy  (^).  But  this 
[  102  ]  position  may  not  always  hold,  as  the  copy- 
hold may  descend  very  differently  from  the 
lands  in  socage  at  common  law ;  and  so,  by 


(m)  I  Leon.  966.  ca.  357.    so  £lix.  in  C.  B. 

(n)  Ante,  ch.  il  p.  [s?]. 

(0)  a  Boll.  Mr.  40.  Gardien,  (P)  pi.  i-  B^or^t 
cote.  Ca.  Copyh.  a.  59.  Tr.  136.  See  s  Lvtm.  I1S9. 
U90.  Chmhv.  Cudmote.  Hob.  315,  16.  In  Coda 
T.Darum.  Hutt.  16, 17.  s  Fft.  303.  Herg.  N,(i3) 
t9  Co,  Utt.  88.  b. 

(f)  See  Roll,  ffarg.  &c.  nit  n^irs. 


f  Under  ihe 
for  admit- 


>    1 1<»  I 
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Under  the 
Stat,  of  Cor. 
a.  by  will. 
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lord  to  do  ?  Is  such  case  within  the  equity  of 
the  statute?  Or  is  not  a  proper  distiaefcioa 
made  by  that  act?  For,  in  the  cases  of  descent 
and  last  will,  the  lord  can  have  no  tenant 
till  their  admittance^  as  the  former  tenant  (the 
ancestor  or  testator)  is  no  more ;  while,  in  the 
other  case,  the  lord  has  a  tenant  without 
their  admission,  as  i^e  surrenderor  continues, 
till  their  admission,  the  actual  tenant  of  the 
lord  *. 

We  have  seen  that  by  virtue  of  a  special 
custom  in  a  manor,  the  lord  may  be  entitled 
to  the  profits  of  the  lands  of  his  infant  copy- 
holder, or  assign  the  gi^ardianship  to  whom 
he  pleases ;  but  that  if  there  be  not  such  i| 
special  custom,  the  guardianship  belongs  to 
the  next  of  kin  of  the  infant,  to  whom  the 
copyholds  cannot  descend :  hftQpe  a  distine- 
tioii  fareflieiQts  itself  as  to  the  «oliilion  of  the 
q^ii^iQi^,  whether  it  father  eao,  under  %\m 
aUtute  <\f  Chf^rle^  the  Second  (r)»  a|^paint  a 
guardian  by  bis  will  as  to  the  ^yholdi  of 
his  child  ? 

*  And  see  Carth.  44.  [See  also  13  Ves,  24a  Lord 
Kensington  v.  Mansell;  and  supr,  toL  i.  p.  [320]. 
n«te«.i 

(r)  12  Car.  %,  oap.  §4*  *•  ^*  ^  9* 


/ 


[  MS] 


U€ 


GUARDIANSHIP. 

withstanding  the  custom  *,  it  should  seem 
also  that  the  father  may,  by  that  statute* 
appoint  a  guardian  of  the  person  of  hia 
child,  if  he  cannot  affect  his  copyhold  pro- 
perty (s). 


Duties  of  tb* 
guardimn. 


I  io«] 


The  duties  of  the  guardian,  with  respect 
to  the  copyholds  of  his  ward,  are'  twofold. 
In  the  first  place,  it  is  his  province  to  cul- 
tivate, and  manage  the  lands  as  may  be  most 
advantageous  for  the  infant.  And,  for  this 
purpose,  he  may  make  such  a  lease  f  as  is 
warranted  by  the  custom,  so  it  exceed  not 
the  minority  of  the  ward  ;  and  maintain  debt 
for  the  arrears  of  rent  (y). 

In  the  next  place  he  is  to  render  such 
returns   to   the   lord   as  a  copyholder  may 


*  t.  e.  Supposing  that  the  infant  had  lands  in  socage 
alsOi  for  the  tenant  in  socage  could  only  have  the  ward- 
ship of  the  bodi^  in  respect  of  the  lands, 

(x)  Watk.  iM  sup. 

t  See  HuttoHy  16, 17.  and  1  Lord  Rai/m.  131.  in  Wade 
T.  Bmker  &  Cole. 

(y)  See  Dt^er,  303.  a.  Marg.  Sewper  v.  Goodhody, 


[107] 
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GUARDIANSHIP. 


qf  Merton  ((/),  but  are  still  obliged  to  do  suit 
in  person,  though  another  may  essoigu  the 
copyholder  (e). 


Forfeiture  of 
the  wardship. 


[108] 


When  a  woman  takes  husband,  she  must 
be  answerable  for  him ;  it  is  her  own  act. 
If  he  commit  waste,  or  refuse  the  services, 
it  will  be  a  forfeiture  of  her  lands  (^).  But 
the  infant  is  not  answerable  for  the  acts  of 
his  guardian,  as  the  guardian  is  not  of  his 
own  choice ;  the  infant  wanting  discretion  to 
choose,  and  the  law  assigning  the  individual. 
If  the  guardian,  therefore,  commit  waste,  the 
wardship  only,  aufl  not  the  lands,  shall  be 
forfeited  (^).  Besides,  the  interests  of  tlie 
husband  and  guardian  are  wholly  different; 
the  former  is  entitled  to  the  prdits  to  his 
own  use,  the  latter  only  receives  them  to 
thpse  of  his  ward,  and  is  accountable  for  them 
to  him. 


If  th^  guardian  do  any  act  wl^ich  is  incfif^ 


(rf)  2  Inst.  100.  &  post.  ch.  vU.  Of  Suit, 
(f)  1  Leon,  104.  Sir  John  BrauncMu  caie. 
if)  Ante,  ¥ol.i.  p.  [338-9]  • 
{g)  Ante,  vol.  i.  p.  [339]- 


ed  in  him,  or  if 
Ifil  the  duties  of 
lis  wardship ;  for 
r  l;Jie  benefit  of 
er  any  advantage 

instances  in  the  tUtoation 
especialiy  in  the  '^"'^'^f- 
'onnal  revocatioa 
ad  been  assigned 

aforesaid  A.  B. 
ons  on  vrhioh  the 
i  aforesaid ;  but, 

in  him,  the  said 

customary  lands 
I  power  in  that 
efore  the  custody 
fant,  md  of  his 
ore  committed  to 
s  accordingly,  by 
revoked,  and,  to 
'ly  and  abaolutely 


IM 


GUARDIANSHIP- 


[  109] 


Appointment  of  Guakdian  (A). 


*'  And  because  the  said  A.  B.  is  an 
infant  (to  wit)  of  the  age  of  two  years,  or 
thereabouts,  the  wardship  or  custody  [as  well 
of  the  person  of  the  said  A.  J5."  (^If  the 
custom  be  such)  "  as]  of  the  copyhold  or 
customary  tenements  to  which  he  has  at 
this  court  been  admitted,  is  granted  unto 
C.  D.  his  next  of  kin,  to  whom  the  same 
tenements  cannot,  according  to  the  custom 
of  the  said  manor,  descend,  until  the  said 
A.  B.  shall  attain  his  full  age,  according  to 
the  custom  of  the  manor  aforesaid  (f )  :    He 


(h)  Such  guardian,  if  ejected,  may  have  an  ejectione 
custodicSf  or  at  least  an  action  in  the  nature  of  it. 
1  Leon.  328.  Colev.  WaUes.    Cro.  Eliz,  a2^,  S.C. 

(i)  The  age  of  majority  diflPers  in  most  manors.  In 
some  it  is  fourteen,  in  others  fifteen,  &c.  In  modern 
entries  we  frequently  find  the  wardship  committed  till 
twenty-one.  But  these  latter  instances  seem  to  have 
crept  in  through  error  from  the  circumstance  before 
noticed  (the  age  of  the  military  tenant)  :  for,  at  the  time 
in  which  our  customs  commenced,  (and  a  custom  must 
certainly  have  had  a  beginning,  though  we  cannot  at 
this  day  trace  ii,  see  Davys  Rep,  33.  a.)  the  period 


[UO] 


CHAP.  V. 


[Ill  ] 


OF  LICENSE. 

A  LICENSE  is  an  express  authority  giv^il 
by  the  lord  for  the  time  being,  to  the  copy- 
holder,  to  do  an  act  which  such  copyholder 
would  not  be  warranted  in  doing  by  the  com- 
mon law  or  the  custom  of  the  manor  ;  as  to 
demise  the  copyhold  for  years,  or  to  fell 
timber,  or  the  like. 


Who  ma^ 
grant  a  li- 
cense. 

Lord  haying 
a  particular 
interest  only. 


And  as  such  license  is  only  an  authority, 
it  must  necessarily  cease  with  the  existence, 
or  interest,  of  the  lord  who  grants  it.  If  a 
lord  who  is  tenant  for  years,  or  for  life  only, 
of  a  manor,  therefore,  grant  license  to  his 
copyholder  to  lease  for  years,  and  die,  or  his 
interest  in  the  manor  expire,  the  license  be- 
comes void,  and  the  term  of  years  created 
in  consequence  of  such  license  must  cease 


[  us  ] 


1 


lU 


Lord  bj  right 
cannot  affect 
the  freehold, 
except  as  to 
his  own  in- 
terest. 


[  114] 


LICENSE. 

seem,  from  the  very  nature  of  the  thing,  that 
no  license  granted  by  a  wrongful  lord  can  be 
gooid. 

But,  though  the  rightful  lord  may  dis^ 
pensc  with  a  forfeiture^  as  to  the  lord  in  re- 
mainder, yet  he  cannot  exert  any  ownership 
over  the  Jreeholdy  save  only  as  to  his  own 
interest.  He  may  grant  a  copyhold  in  fee, 
though  he  be  only  tenant  at  will  himself; 
for  the  grantee  would  be  in  by  the  custom, 
which  is  paramount  the  interest  of  the 
lord(y).  Yet,  when  the  copyholder  does 
any  thing  under  the  immediate  authority  of 
the  lord,  and  not  by  the  custom,  he  must  be 
regulated  by  the  authority  which  such  lord 
can  give.  The  grantee  qfa  copyhold  comes 
in  under  the  custom,  and  takes  only  a  copy* 
hold  interest ;  he  meddles  not  with  the  free^ 
hold  or  inheritance  of  the  premises.  But  a 
lease  by  license  is  a  common^law  interest  {g) : 
it  may  endure  longer  than  the  interest  of 
the   copyholder  himself;   as,  in  the  case  of 


(/)  AfUe^  Tol.  1.  ch.  ii.  Of  Gnwts* 

(g)  Steante,  rol.  i.  p.  [301].  tokdpoit.  [i2i]< 


[U6] 
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LICENSE, 

interest,  as  he  would  act  with  the  privity  of 
his  lord  ;  but  it  should  seem  that  the  lord  in 
remainder  may  have  his  remedy  over  against 
the  particular  or  licensing  lord,  as  the  lord  in 
remainder  had  a  property  in  the  trees  ;  and 
perhaps  may  have  an  injunction  to  stay  the 
felling,  if  the  timber  be  not  actually  cut, 
though  the  particular  lord  could  not  have 
such  injunction  against  his  own  act  (Ar). 


[  ^^^  ) 


In  the  case  of  Pettie  k  Dehbans  (/),  it 
was  adjudged,  according  to  Rolle,  that  a 
lord,  who  wts  only  a  tenant  at  will  of  the 
roancn*,  could  not  grant  a  license  to  his  copy- 
hdder  to  lease  for  ^ars.  And,  indeed,  as 
the  rule  seems  to  be  ths^  a  lord  cannot  give 
license  to  make  a  lease  for  a  longer  time  in 
the  tenancy  than  the  lord  himself  has  in  the 
seigniory  or  manor  (m),  it  must  be  eiadent, 
that  a  tenant  who  holdil  only  at  will  cannot 
give  license  to  dreate  a  term  of  years.  Yet 
it  may  be  at  least  very  doubtful,  if  such  te^- 
nant  at  will  (he  being  the  lord  pro  tempore) 


(Ar)  See  3  Ves.  3.  Wentvoorth  v.  Turner, 
{f)  1  Roll.  A6r.  $11.  Copyh,(K).pl  1. 
(m)  3  BrawnL  40.  Petty  v,  Evans. 


[  1"] 

SumnL 


steward  cannot,  virtule  qfficii,  grant  license 
to  demise,  though  in  full  court  and  in  the 
name  of  the  lord,  unless  there  be  exprestr 
words  in  his  patent  to  enable  him  to  do  so, 
or  by  special  authority  given  him  by  the 
lord,  or  by  some  particular  custom  ;  and  this 
doctrine  of  Sir  Edward  Coke  is  adopted  by 
the  late  Chief  Baron  Gilbert  (a). 

rbe  copr-  The  copyholder  must  pursue 

juttue  hii       ^'^  license,  as  the  license  is  in  1 

icenM.  gj,  authority.     If  he  have  a  lict 

from  Michaelmas  last,    and   he 

I  118  ]     Christmas  next,   the  lease  will 

ranted  {p}.    So,  if  a  copyholdei 


(o)  Ten.  333-     But  »ee  Kiteh.  8g.  a.  contra. 

And,  even  granting  the  )av  to  be  with  Lord  Coke,  it 
■hould  seem  that  anj  act  of  the  lord,  or  even  hia  acqui- 
eacence,  after  the  grantiDg  of  such  license  by  the  ater- 
ard,  (the  lord  being  apprized  of  such  license,)  would 
amount  to  a  confiimation  of  it.  Aa  if  the  lord  uga  the 
court-book,  in  which  an  entry  of  the  license  be  made,  or 
if  he  receive  the  fees  on  license,  Ac.  And  besides,  the 
copyholder,  on  applying  for  license  in  full  court,  is 
surely  not  obliged  to  craze  oyer  of  the  steward's  ap- 
pointment. 

(p)  Cro.  Elix.  395.  Jaciton  v,  NetUe. 


[U»l 


1» 


License  on 
condition. 


LICENSE. 

The  lord  may  grant  a  license  on  a  eon* 
diticm  precedent,  as  it  will  sot  properiy 
operate  as  a  license  till  the  condition  Im 
performed  ;  but  he  cannot  grant  a  licence  t)il 
a  condition  subsequent,  as  he  gives  nothing, 
but  only  dispenses  with  the  forfeiture ;  and 
the  estate  passes  from  the  copyholder,  and 
not  fVom  the  lord  ;  and  the  lord  qaimot 
annex  a  conditiofi  to  the  estate  of  aootlMr 
person  (/). 


licdnte  to 
demise  for 
life  not  good. 


[  HO] 

License  to  a 
tenant  in  tail. 


But  the  lord  cannot  enable  his  eopyhdderi 
who,  in  law,  holds  only  at  will,  to  demiat 
f&f  life,  though  a  custom  be  alleged  to  sup- 
port it  {u). 

It  is  said  that  if  the  lord  grant  a  license 
to  a  tenant  in  ta3  to  dettiise  for  twen^  yofi^S 
and  the  tenant  in  taU  demise  actordin^y, 
such   demise   shall    not   bind  the  issue  in 


(0  Pophaniy  105-6.  HaU  r.  ArrammM.  Crth  Elk. 
461-2.  S.  C.  by  the  name  oiHaddon  v.  ArrBmsniih. 
^    (u>  Oodb.  171.  ca.  ^36.    Add  aft  ssdM  At*  /^  ^ 
license,  would  be  BjreehoU  k 


[121] 

Tenii  under  k 
Ucente  i*  i 
coDUDon-law 


FORMS  OF  LICENSE. 

License  to  demise. 

In  Court.)  "  Also  at  this  court,  license  was  granted 

to  A.  B.  one  of  the  customary  tenants  of 
this  manor,  to  demise  and  let  all  that, 
8^.  unto  C.  D.  [or  '  unto  any  person  or 
persons  at  his  pleasure,']  for  any  term  not 
exceeding  eleven  years,  to  commence  from 
the  day  of  next.     And  the 

sud  A.  B.  paid  unto  the  lord  for  such  his 
license  a  fine  of  three  shillings  and  eight 
pence,  being  four-pence  for  each  year  of  the 
said  term." 

[  121  ]  If  out  (if  Court,  say, 

"  Manor  ofl  "  Be  it  remembered  that,  on 
"JWMKrrt./the  day  of  in  the 

year.  Sec.  license  was  granted  by  me,  E.F. 
lord  of  the  said  manor,  unto  A.  B.  one  of 
the  customary  tenants  of  the  same  manor,  to 


tM  cDsditioD  that  the  real  aonual  value  be  reaerred ;  in 
o«M  oSfor^itun  or  exhtat. 


SE. 

EC.  unto  C.  D.  &c, 
years,  to  commence 
Michael  the  Arch- 
Lnd  the  said  A.  B. 
:  a  fine  of         ■" 

"  E.K" 

1  consequence  of  the 
;r  to  insert  covenants 


i  executors,  admims-  Corenantsut 

,         ^  -11      1       »le«»eund»r 

[  not,  nor  will,  do,  ucodm. 
suffer,  to  be  done, 
ing  whatsoever,  hy 
Ate  and  interest  of 
airs,  or  sequels,  in 
)r  any  part  or  parcel 
ise    be  forfeited   or 


Ilia   heirs,  executors^      r  123  ] 

ne  or  one  of  them, 

e  to  time,  and  at  all 

re,  or,  upon  reasdB- 

less  and  indemnify, 

Ltors,  administratWBf 

ainst  all  rent«,  dues. 


»>*  UCENSfe. 

duties,  and  wrviees,  frca  keno^orth,  during 
the  said  tern,  to  b«  paid,  rendered,  or  psr< 
fonaed,  to  the  lord  or  lords  of  the  nid  manor 
for  the  time  being,  for,  out,  or  by  reascn  of 
the  said  demised  pranises,  or  anjr  part  or 
parcel  thereof." 

License  to  Jell  Timber. 

"  Also  at  this  court  lieenae  was  grated  to 
A.  B.  one  of  the  customary  tenants  of  this 
msntn*,  to  fell,  nithin  six  calendar  months  fh>m 
the  sitting  of  this  court,  twenty  oak  trees  now 
growing  on  a  certain  tenement  ealted  C.  within 
the  manor  aforesaid,  and  already  set  out  and 
marked  by  the  woodward  or  reeve  of  this 
manor  [or  *  to  be  fbrthwith  set  out  and  marked 
by  the  woodward  or  reeve  of  this  manor,']  as 
[  124  ]  In  such  cases  used  and  accustomed,  $or  dM 
purpose  of  repairing  the  buildings  and  fences 
of,  or  belonging  to,  the  said  tenement.  But 
he  paid  no  fine  for  his  license,  by  reason  that 
the  said  trees  were  assigned  for  botes." 

"  — —  to  fell,  within  six  calendar  months 
from,  ftc.  two  hundred  o^s,  ei^y  elnuj 
ibrty-eight  ash  tree»,  and  twenty-two  beaob 
trees,  now  growing  oa  certain  tenements  oalisd 


le  manor  aforesaid, 
.  B.  [or  '  forthwith 
[  by  the  woodward 
in  such  cases  used 
same  to  convert  to 
1  dispose  of  at  his 
int  to  be  rendered 
'  nevertheless  that 
nd  to  the  felling 
^rowing  in  or  near 
«a  of  the  Well-croft 
he  Boundary-oaks ; 
Arthur's-oak ;  nor 
ae  walk  or  avenue 
nd  the  said  A.  B.  (  196  ] 
}r  such  his  license, 
And,  for  such  his 
to  pay  to  the  lord 
indar  months  ^ler 
,  the  sum  of  three 
every  ton  of  timber 
contain,  according 
ured  by  the  wood- 
f,  as  in  such  cases 


CHAP.  VI. 


[IM] 

Nature  and 

hiitofyof 

heriots. 


OF   HERIOTS. 

That  system  which  we  usually  denominate 
the  feudal,  while  it  anxiously  provided  for  the 
liberty  of  the  individual,  was  admirably  cal- 
culated for  national  defence.  Each  freeman 
was  a  soldier  (a),  and  was  obliged  to  render 
to  his  country  his  services  in  war.  He  was 
to  be  provided  with  arms,  according  to  the 
usage  of  the  times  and  the  rank  which  he 
bore,  not  only  for  personal^  but  for  national 
safety. 


Military 
heriot. 


In   these   arms   the   society  was   interest- 
ed (b) ;    and,  when    the    tenant    died,    they 


(a)  Vide  LL,  Gul.  cap,  65.  ap.  Seld.  adEadmer.  And 
see  Wath  Introd.  to  GUb.  Ten.  &  Note  i.  p.  339. 

{b)  See  Gilb.  on  Distresses,  9.  2  BL  Comm.  66.  Si 
quis  haec  arma  habens  obierit,  arma  sua  remaneant 


HERIOTS.  1»7 

devolved   to  his  superior,   to   his  immediate     [  m  ] 
lord,  that  they  might  continue,  to  be  used  in 
the  defence  of  the  state ;  and  hence  the  origin 
of  the  heriot 

We  find  the  heriot  either  expressly  noticed 
or  alluded  to  in  most  of  the  Gothic  codes  (c) ; 
and  from  the  northern  nations  have  we  also 
derived  the  term  [d). 


hseredi  suo.  Si  vero  hseres  de  tali  state,  non  sit  quod 
annis  uti  possit  si  opus  fuerit,  ille  qui  eum  habebit 
in  cnalodtd^  babeat  simOiter  custodiam  annoruni)  eC' 
hominen^  inyeniet  qui  armis  uti  possit  in  serritio  do- 
mini  regis,  si  opus  fuerit,  donee  bseres  de  tali  setate  sit 
quod  anna  portare  possit,  et  tunc  ea  babeat.  Auua 
dt  armis  habend.  in  Anglia.  37  Hen.  2.  Rog.  Hovedenf 
siA.  ann.  1181.  foL  350.  a.  Scrij^,  post  Bed.  and  Spdm. 
Codex  legum  vet.  &c*  Wilk,  Leg.  Akglo'Sax.  3.33. 

(c)  LL.  Longoh„  lib.  3.  Tit.  8.  s.  4.  Lindenirog. 
Cod.  Leg.  Antiq.  679.  LL.  Canut.  cap.  69.  &  75* 
aptid  Lamb.  .&  Wilk.  Compare  LL.  Can.  c.  69.  &  LL. 
Gtd.  c.  22,  23,  24,  &  29.  (apud  Wilk.  LL.  Sax.  Sdd. 
odEadmer.  &  Kelh.  Nonn.  Diet.)  &  LL.  Heft.  1.  cap. 
14.  Cap.  Wilk.  &  Lamb. J  &  Doomsday  Book:  Ber- 
chesdrey  tit.  Walingeford,  &  Herefsdre^  tit.  Hereford 
Civitatej  &  Arcenefetde. 

By  the  75tb  law  of  Canute^  the  heriot  was  not  to  be 
accounted  for  when  the  tenant  died  in  battle. 

(d)  From  J)epe  {Exercitum)  k  jeat  (Jiisus),     Bel- 


i» 


ConiQMiled. 


[  12tt  ] 


UfiRIOTg. 

Au  tha  feudal  system  declined,  the  heriot 
wa3  frequently  commuted ;  and  the  lord  re- 
eeived  a  fium  of  money  instead  of  u  portion  of 
arms,  horses,  or  habiliments  of  war.  Such 
was  the  usage  of  Normandy  before  the  con- 
quest of  England  (e)  :  and  although  fVilUam 
ordained  the  rendering  of  arms  (y*),  yet  we 
find  the  payment  in  money  usual  in  the  time 
of  Henry  the  Second  {g\  and  required  in 
that  of  John  (h). 


Qmfounded 
with  the 
relief. 


The  heriot  was  often  confounded  with 
the  relief,  though,  in  fact,  they  differed 
essentially.      The   heriot  was  paid  on  the 


appar^^ ;  provision  for  war.  Vide  Spebr^  Gloss, 
voc.  fitreotwm.  Samners  Sax.  Diet.  v.  ))efie3at.  Glass, 
sd  WHk.  LL.  Sax.  V.  pepc-Sftar.  Fortesg.  Man.  Pref. 
lvii.-«-lix. 

{e)  Ground  Cmuiumier  de  Norm.  cap.  34.  de  Relief. 
£56.b. 

(/)  LL.  Gtd.  Cap.  3«,  23,  24. 

{g)  Vide  Glanv.  Ub.  9.  cap.  j^./oL  143-4-  Ed.  1780. 
&  eee  Lord  Lifideton's  Hist.  Hen.  2.  b.  3.  N.  to  p.  100. 
vol.  3.  p.  325.  330,  8vo.  ed. 

(A)  Mag.  Cart.  Reg.  Johanuis.  cap.  2.  ap.  Blaekst. 
in  which  the  relief  spoken  of  U  called  the  ancient  relief: 
'*  per  antiquum  relevium." 


[ 
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dotevminftlioD  of  the  tenaiicy— the  relief  en 
the  aeeesnon  of  the  heir  ($). 

From  analogy  to  the  proper  or  military  yuiein-heriot, 
heriot,  was  the  heriot  of  the  villein  or  hug* 
bandman  demanded.     In  the  case»  indeed, 
of  an   absolute  or  pure  villein,    as   hi^  lord 
was,    in   strictness,   the  owner  or  proprietor      [  IMf  ] 
of  his  chattels,  the  heriot,  when  taken,  was, 
in  truth,  an  indulgence,  as  it  amounted  to 
a  rdinquisbment  by  the  lord  of  the  rest  of 
the  property  (l). 

As  the  military  tenant  was  to  render 
bis  warlike  accoutrements,  so  the  husbands- 
man  or  socage  tenant  was  to  render  his 
best   beast  (m).      The   former  were  neces* 


({)  Vidt  Spebnn  Gloss,  y.  lUreaivm'  Co.  Ccpylu  «•  95* 

TV.  33.4,     Fitzh.  Hariott.  pi.  6. 

(/)  See  2  Bl.  Comm.  ch.  6.  p.  97. 

(m)  "  Si  Lib.  Ho,  ibi  moritur,  Rex  ht,  Cabattu. 
ef.  cu.  Armis.  De  ^Villo*  cu»  morit.  ht.  Rex  1.  Bove" 
QoQOiMlay  B#ob  Hen/kirey  tk.  ArwemfMe.  The 
TiUa  bad  no  arma  to  render.  Vide  LL.  CM.  c.  65. 
Sdd.  Eadm.  199^ 

LL.  Gul.  cap.  291  De  reUef  a  vSain.  Le  meiUur 
Aveir  quil  avera  u  Chixnl^  u  Buf^  u  Vachey  donnut  a 
son  seigttor  de  relief. 
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Whether 
originally 
gratuitous. 
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sary  for  the  continuance  of  the  national  de- 
fence, and  the  latter  was  to  be  used  for  the 
purposes  of  agriculture.  The  villein-heriot, 
however,  differed  in  different  manors  (n% 
as  it  depended  upon  reservation,  or  some 
agreement  which  afterwards  ripened  into 
custom. 

We  are  told  by  Brae  ton  (0)9  Fleta(^p)f 
and  Britt(m{q\  (who  by  the  way  scarcely 
differ  in  their  description)  that  the  heriot 
was  originally  a  voluntary  or  gratuitous 
bequest  of  the  tenant.  But  I  apprehend 
that  this  must  be  understood  merely  of  the 
heriot  of  the  husbandman  ( r ),  and  not 
of  the  military  heriot ;  since  we  find  the 
latter  fixed  as  a  right,  as  a  legal  duty,  at 
least  so  early  as  the  time  of  Canute  the 
Greats  confirmed  in  that  of  the  Conqueror^ 
and  acknowledged  in  the  charters  of  Henry 


(ft)  Sometimes  it  was  the  best  dead  good,  without 
any  relation  to  agriculture.     See  j9oi^,  p.  [138].  [14a]. 
(0)  Bract,  lib,  3.  cap,  36.  B.g.Jbl.  86.  a. 
(p)  Flcta,  lib.  3.  cap.  iS.Jol.  212. 
(^  Britt.  cap.  6g.fol.  178.  a.  (493> 
(r)  And  tee  2  Black.  Camtn.  423. 
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the  Firsts  Johtiy  and  Henry  the  Third.  In 
iome  Saxon  wills^  indeed^  we  find  express 
bequests  of  an  heriot  to  the  lord  (/) :  but 
such  instances  seem  only  from  abundant 
caution  that  the  testators  might  not  ap- 
pear unmindful  of  their  lord,  and  to  pre- 
vent the  chattels  of  the  deceased  from 
passing  into  other  hands,  and  especially  [  ^^^  ] 
into  those  of  the  church  ;  since  it  is  evi- 
dent, from  the  very  bequests  referred  to, 
that,  though  the  heriot  was  expressly  di- 
rected to  be  paid,  it  was  considered  aa  the 
lord's  ^'rightr 

Having  thus  cursorily  traced  the  origin 
and  history  of  heriots,  I  shall  proceed  to  the 
law  relative  to  them,  as  it  appears  to  be  ac- 
knowledged at  this  day. 

Heriots,  then,  are  divided  into  heriot-cus-  DiWakm 

.  1  i_     •   <  •  ofheiiots. 

torn,  and  henot-service. 

Heriot-custom  is  that  which   is  due  by  Heriot- 

cuftom. 


f')  " «l«r*  "*"^«  LJ)ouen8e  hjj-  jujte  )>^et." 

WiUofWotgtth,  A.D.  1046.  Somn.  Gav.  App.  an. 
And  see  LanUf.  Peramb.  Kenip  493.  Will  of  Byrhtricc 
«ei&w7«e. 
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▼irtue  q(  kn  immemoriiU  ^sagt  of  •  ctrtab 
place  or  district^  precinct  of  tmriiotrf  |  m 
within  the  iftatfor  (^^  Fmrhurst.  Th«  om- 
tom  by  which  it  is  due  \h  Vik^  all  other  cim^ 
tons,  local  (fi,  L  e^  is  relatrre  to  the  ))1m9 
mtkin  which  the  beriot  is  claimedi  and  aet 
nrrely  rdativt  to  these  or  those  pirtieidar 
{  192  ]  latids  ^  ^hich  it  it  payable.  Thus^  mi 
hcrioi  due  on  the  death  or  alienation  of 
gvergf  tenant  of  the  manor,  is  an  keriotKro^ 
torn  («)«  It  is  not  due  oki  the  deadi  &(  A^  B. 
merely  because  he  died  seiaed  ef  Bkadifaore 
rather  than  of  White-acre,  6r  6f  White-«orfe 
rather  than  of  Green-acre,  but  because  he 
was  a  tenant  of  the  manor  generally.  It  is 
not  due  by  reason  of  the  particular  or  spe- 
cific grant  of  Black-acre  ;  it  is  not  due  by 
reason  of  a  particular  or  express  reservation  ; 
but  only  and  immediately  by  l^asw  of  the 
usage  immemorially  existing  wi^a  the  manor 
of  which  the  premises  are  held. 


(0  Co.  Lift.  33.  b.  &  113.  b.  &  ante,  ch.  ii.     Of 

CtWtOIBS,  p.  [55]. 

(u)  See  Kitch.  133.  a.  &  b.  &  the  catfes  thete  cited 
<hjm  iJle  Tear-boola.  Co.  Copyh.  s.  ^4.  Tr,  p.  ^4. 
3  Bl  Comm.  422.  ch.  98. 
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Tidi  speofti  of  lieriot  is  nid  (l)  to  lie 
ia  ptnder^  and  not  in  render ;  for  it  it  no^ 
bf  tike  terms^  ir  service^  ot  in  the  niitare  of 
a  tent*  It  may  be  duo  on  the  dtoth  or 
alienation  of  a  tenant  for  life  or  Tears,  at 
well  as  on  that  of  a  tenant  in  fee-simple  ( y).  [  l^  ] 
It  may  be  payable  on  the  death  of  a  tenant 
only,  or  on  his  alienation  only,  or  on  either 
of  those  events,  according  as  the  usage  pre^ 
scribes  {z). 


seince. 


Heriot-service  is  always  due  by  a  parti*  ^^^^ 
cnlar  and  express  reservation  in  the  grant 
or  lease  (a) ;  or  is  claimed  by  prescription, 
which  implies,  or  supposes,  or  presumes, 
such  grant  containing  such  reservation  (b)  ; 
and  therefore  lies  in  render  (c),  being  in  the 


(*)  Co.  Copyh.  8.  35.    Tr.  33.  &  3  BL  Comm.  ij. 
eb.  I. 

(y)  HU.  31  Hen,  ^.fol^  13.  a.  pi.  15.  ^  mo  l^kA. 
tOO>  a.  ft  b. 

133- b. 
(a)  €«.  Co^yk.  a.  H-  7r/a4.  3  Add.  332. 
(5)  SeeG«&MlMifreMftr,8^.&]MO;[i34],i^ 
(c)  But  it  leaM  to  be  ttow  BdiM  tM  it  Km  m 
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nature  of  a  rent  (d)f  or  founded  in  ancient 
tenure  (e) ;  and,  consequently,  is  incident  to, 
and  shall  always  follow,  the  reversion,  if  the 
[  it4  ]  grant  be  for  a  particular  estate  ;  or  the 
seigniory,  if  the  grant  be  in  fee  (/)• 

It  is  said  in  some  of  the  ancient  books 
that  this  species  of  heriot  is  due  only  on 
the  death  of  a  tenant  in  fee  simple  {g). 
But,  as  it  is  due  by  reservation^  it  is  mani- 
fest, that  it  may  be  reserved  on  the  grant 
of  a  less  estate  (A).  Perhaps  a  distinction 
may  be  thus  made  :  if  the  heriot  be  claimed 
after  the  death  of  a  tenant  for  life  or  years, 
who  was  in  by  the  grant  of  the  lord,  the  lord 


prender  also.  See  poti.  &  Cro.  Elix.  32.  Sir  John  Peter 
T.  Knoll.    I  Show.  81.  Parker  t.  Gage. 

(d)  a  Keb.  677.  Lemd  v.  Cara.  2  Saund.  165. 
S.  C. 

(e)  Kitch.  133.  b.  1  Show.  81.  Parker  v.  Gage. 
GSb.  IXdresiesy  9. 

C/)  Roll.  Abr.  Herioi,  pL  1.  s  Saund.  165.  LMm/em 
T.  Carthe.  3  KA.  505.677,  6cc.  3  Ssft.  181.  0«fenie 
T.  Sture.     Ibid.  333. 

(g)  Hil.  31  Hen.  7.  pi.  15.  Jbl.  13.  a.  6c  pL  34. 
JbL  15.  a.  Keiho.  84.  a.  ft  b.  ft  lee  3  SaU.  333. 

(hy  3  Saund,  165.  Lanyon  t.  Came,  ice. 
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must  shew  the  deed  by  which  it  was  re- 
served, or  otherwise  prove  the  express  reser- 
vation: but  if  the  grant  of  the  lands  was 
so  distant  that  the  deed  of  creation  cannot 
be  shewn,  nor  the  precise  terms  of  reserva- 
tion be  otherwise  proved,  the  lord  must 
prescribe  (i) ;  for  it  is  not  (by  the  terms)  [  186  ] 
due  by  custom,  as  it  is  only  claimed  on  the 
death  of  the  tenant  of  particular  lands  (Ar), 
and  not  on  the  death  of  the  tenants,  gene- 
rally, of  the  manor.  And  as^  the  grant 
must  of  necessity  have  been  in  fee,  (for  any 
particular  estate  must  be  of  known  begin- 
ning, as  well  as  of  definite  continuance  and 
termination),  the  heriot  shall  be  considered 
as  due  only  on  the  death  of  such  tenant  in 
fee.  And  no  mischief  could  here  ensue : 
for  if  the  tenant  in  fee  should  make  a  grant 
or  lease  to  another  in  tail,  for  life,  or  for 
years,  the  donee,  grantee,  or  lessee,  would 
be  tenant  to  the  donor ^  grantor ^  or  lessor  ; 
and  no  l^eriot  would   be  due  on  his  death ; 


(f)  See  Gilb.  on  Distresses^  8-9.   3  Salk.  333.   Kitch. 

134- a- 
{k)  VideHU,  21  Hen.^.  pi.  24-  ^o^-  ^5*  b-  i6.a. 

VOL.  II.  L 
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but  the  donor^  or  tenant  in  feCy  would  stai 
eantiuue  tenant  to  the  lord ;  and  therefore, 
on  his  death,  the  heriot  wouM  equalty  be  due. 
So  that  the  lord  would  not  be  deprived  of 
his  rightful  and  ordinal  heriot,  nor  should 
the  heriot  be  multiplied  in  prejudice  of  the 
doftee  or  grantee.  And  althou^i  the  tenant 
[  130  ]  in  fee  should  thus  part  with  the  possession 
of  the  premieeB,  yet,  as  the  heriot  is  an  heriotr 
service^  tk/^  premises  would  be  still  siibfect  to 
a  digress  (/). 

But  if  the  tenant  in  fee  grant  to  A.  for  life, 
or  in  tail,  with  remainder  over  in  fee  to  a 
stranger y  so  that  the  whole  fee  pass  fror^  ike 
grcmtor^  there  A.  the  particular  tenant,  shaH 
hold  qf  the  lord^  and  not  of  him  who  made 
the  graint  or  gift  (m). 

The  heriot  here,  then,  is  due  on  the  death 
of  that  person  who  is  tenant  to  the  lord^  and 
not  on  the  death  of  him  who  is  tenant  to 


(/)  Seeposl* 

(w)  Bro.  Ten,  ai.  Di^er,  362.  b.  pi.  19.  2  Insk  ^off* 
Co.  LiH.  ai.  b.   GodL  18.  Wehbe  &  Potter. 
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Aat  (the  lord's)  tenant.  And  here,  there- 
fore, a  distinctioii  again  ariaes  with  respect  to 
thoie  who  take  a  portion  of  the  fie  by  the 
act  of  hm  or  by  the  act  of  the  party.  The 
donee  in  tail,  the  grantee  for  life,  and  the 
leasee  ibr  years,  take  hy  Ike  act  of  the  party ^ 
and  do  not  become  tenants  to  the  lord ;  and, 
eoosequently,  as  we  haye  seen,  no  heriot  [  137  ] 
18,  in  such  cdse,  due  on  their  death.  The 
husband  taking  his  curtesy,  or  the  widow  her 
dower,  an  in  by  the  oc/  o^  £^  Icbw.  The 
husband  (at  least  in  cases  where  he  takes  the 
tvAofe  estate)  is  tenant  to  the  lord  (n).  The 
widow  (except  she  does  take  the  whole  (o)  ), 
18  tenant  to  the  heir  (jp).  It  should  seem, 
therefore,  that,  in  the  present  case,  the  heriot 
would  be  due  on  the  death  of  the  former, 
though  not  of  the  latter.  The  distinction 
between  the  persons  taking  by  act  of  law 
or  of  the  party,  does  not  seem  to  have 
been  sdBdratly  attended  to  in  the  case   in 


(n)  s  Ifistn  301.    WM.  m  Dese,  83. 
(o)  See  Watk.  on  Desc,  81.  &  IVatk.  N.  xxv.  to  GM. 
Ten.  373.  &  GUb.  Ten.  172-4. 
(p)  Bro\  Ten.  84.  &  Walk,  on  Dcsc.  83. 

L  2 
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Keilxvey  (q).  Mn  Finer  has  told  us  (r),  that 
according  to  Frowike  in  the  case  in  Keilwey^ 
the  heriot  was  not  payable  on  the  death  of  a 
tenant  by  the  curtesy.  But  Mr.  Viner  has 
[  138  ]  not  told  us  that  Kingsmil  was  of  a  contrary 
opinion  {s) ;  nor  has  he  told  us  that  Frowike 
was  answered  in  a  manner  to  which  he  could 
not  satisfactorily  reply.  For  the  instance 
which  Frowike  gave  of  the  tenant  for  life 
and  remainder-man  differed  materially  from 
the  principal  case  ;  in  that  the  tenant  for  life 
and  remainder-man  were  in  by  the  act  of 
the  party,  and  the  tenant  by  the  curtesy  was 
in  by  the  act  of  law.  Besides,  the  estate 
for  life  and  remainder  in  fee,  formed,  in 
consideration  of  law,  but  one  estate ;  while 
the  estate  of  the  tenant  by  the  curtesy  could 
not  possibly  form  jorte  with  the  reversion  in 
the  heir. 

Heriot,  what.        We  have  already  seen  that  the  heriot  of 

the  military  tenant  originally  consisted  of 
arms,  horses,  or  habiliments  of  war ;  and 
that   of  the  villein,    ceorl,   or   husbandman, 


{q)  Keiltv.  84.  a.  Sc  b. 

(r)  14  Abr.  2q6.  Heriot.  (B.)  pi.  1. 

{s)  See  Keilxv.  84.  a. 
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either  of  some   beast  used  for  the  pur|K)ses 

of  agriculture,  or  which  formed   part  of  his  j. 

stocky  or  of   some  inanimate    good :  and  as 

the    latter    (or    villein    heriot)    is    the    only 

species  of  heriot  now  remaining  among  us(/),      [  130  ]  -^^ 

we   will    here    chiefly  confine    our   remarks  p 

to  it. 


The  most  usual  thing  rendered  as  an  Best  animal. 
heriot  of  the  latter  kind  is  that  of  the  best 
animal  of  which  the  tenant  died  possessed. 
And  in  an  avowry  it  is  necessary  to  allege 
of  what  nature  the  heriot  be,  whether  an 
animal  or  dead  good  (u). 

Which   is   the  best   animal,    in   case   the 


(f)  The  military  heriot  must  have  fallen  with  the 
military  tenures.  See  12  Car.  2.  c.  24.  Though,  indeed, 
it  seems  to  have  been  long  before  lost  in  the  relief. 

(m)  See  Huti.  4.  Skati;  r.  Taylor.  Hob.  176.  S.  C. 
'*  Best  animaL"  Manor  of  Basset  fee  in  Sussex.  The 
homage  present  that  died  seised,  &c.  Where- 
upon there  happened  to  the  lord  for  an  heriot  the  best 
animal,  viz.  una  galhta  of  the  value  of  ten-pence,  seized 
into  the  lord's  hands.  Pfesentmait  in  1627.  **  Best 
good,'* — without  saying  live  or  dead.  3  East,  260; 
and  see  i  Bosanq.  &  Pull.  393-4.  Parkin  v.  Ratcliffh, 
and  Adderley  v.  Hart,  cited  in  note  (m),  394. 
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tenant  dies  possessed  of  several,  is  to  be 
ascertained  by  the  lord,  for  he  may  take 
which  he  pleases  as  such :  but  if  he  seize 
the  one  which  in  reality  is  the  worst,  he 
must  be  content;  for  it  will  be  his  own 
folly  to  make  such  a  choice;  and  imme- 
diately on  his  election  the  property  shall  ve^ 
in  him  {x). 


[  ^^  J  3ut,  whatever  the  best  beast  ipay  be,  it 
must  be  remembered  that  it  is  th^  best  beast 
of  hii$  tenant  which  the  lord  is  entitled  to ; 
for  he  cannot  seize,  or  prescribe  to  have,  the 
best  beast  of  a  stranger  {y)» 


.1 


1 


(jp)  Hit.  i6  Hen.  7.  pi.  3.  /d.  4-5.  Hob.  6a  *  Bro. 
Har.  pi.  11.  Crp.  EUz.  s8g.  Odiham  t.  Smith.  But  it 
was  rasolYed  in  the  latter  esse,  that  if  the  tenant  hal4 
by  rpidenng  an  ox  bm  an  herioti  and  the  tenant  have 
several  oxen,  the  lord  cannot  take  whi^  be  pleases ; 
but  the  election  is  in  th^  tepant»  who  nfiay  render  which 
ox  be  will;  for  if  the  tenant  do  reiideron  09^  (whether 
it  be  the  best  or  the  wor^),  the  i^ender  wil^  b^  ^9Xn6f^ 
&  sef  P/otiKL  g|6. 

(y)  JD^y  199.  b.  ParUm  v.  l^aton  &  Matg.  (59)- 
Cro.  EUx.  7^.  Parker  v.  Com^^/prrf-  Moore,  iR 
Wtison  V.  Wise, 
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And  as  it  must  be  the  best  beast  of  the 
tm0ni9  80  it  must  be  the  best  beast  of  the 
temnt  at  the  time  qf  his  death  or  alienation. 
fW  if  the  property  in  the  beast  was  not 
at  that  time  in  the  tenant,  the  lord  can 
have  no  title  to  it(jt).  But  if  the  pro* 
perty  in  sueh  beast  was  in  die  tenant  at 
that  time,  the  title  of  the  lord  is  complete. 
And,  therefore,  if  the  tenant  die  on  the 
first  of  January,  and  the  lord  do  not  seize 
till  the  first  of  December,  the  lord  must 
not  take  that  beast  which  may  be  the  best 
on  the  latter  day,  but  that  which  was  the 
best  on  the  day  on  which  the  tenant  died  or 
aliened  (a). 


Ui 


[141  ] 


If  the  tenantf  at  the  time  of  death  or 
alienation,  have  no  beast,  the  lord  must  of 
necessity  lose  his  heriot;  for  where  there  is 
nothing,  nothing  can  be  had(&).  If  the  tenant, 


(z)  Bro.  Har.  8,  KM.  135.  b,  136.  a.  HuU.  4-5. 
ShfvnY'  Tajflor. 

Oi)  J^Ikh.  eSd.  3,  pi.  ^M  36-  ^  P^^  Quaria^ 
Qtt.  64. 

(5)  Keiiu).  84.  b.  HuU.  4.  Ska^  ▼•  Tm^.  Carter, 
^6.   4  Leon.  339.  pi.  377.     2  Bl.  Comm.  434.  di.  38. 
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therefore,  parted  with  his  property  in  his 
beasts,  before  his  death  or  alienation,  he  would 
have  prevented  the  lord's  claim.  This  was 
frequently  done  in  order  to  defraud  the  lords 
of  their  rights,  till  the  statute  of  Elizabeth 
was  enacted  to  remedy  the  evil — of  which 
statute  we  shall  presently  say  more  (c).  But 
the  tenant  cannot  defeat  the  lord  of  his 
claim  by  will,  as  the  devise  will  not  take 
[  142  ]  e£fect  till  his  decease,  and  th^n  the  lord's 
title  shall  be  preferred  (d).  The  heriot,  there- 
fore, can  only  be  taken  from  the  chattels  of 
the  tenant;  and  is  no  charge  on  the  lands (e), 
any  more  than  a  relief  (jQi  or  the  fine  of  a 
copyholder  (g). 

Dead  good.  When  the  heriot   is  of  the  best  dead  or 

inanimate   good,  a  jewel    or  piece  of  plate 


(c)  Post,  at  the  close  of  this  chapter. 

(d)  PUyuid.  Quaries.  Qu,  64.    C6.  Litt.  185.  b. 

(e)  Bract,  lib.  2.  cap.  36.  s.  g.fd.  86.  a.  Fkta,  Ub.  3. 
cop.  18.^0^.212.  Britt.  cap.Gg.  Fitz.  Avatme,  p\.  2^. 
2  Bl.  Comm.  424.  Co.  Copyh.  s.  34.  Tr.  24.  But  see 
Hil  8  Hen.  7.  10.  b.  11.  a.  pi.  3.  contra  as  to  heriot- 
service;  &c  post. 

{/)  Fitxh.  Avowrie,  pi.  233. 
{g)  AntCy  yol  i.  p.  [321], 
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may  be  taken  (A).  But  it  must,  however,  1 
be  always  a  personal  chattel  (t) ;  it  cannot 
be  a  real  chattel,  or  a  thing  in  action.  And 
as  die  law,  as  already  noticed,  relative  to 
an  animate  or  living  good,  is  equally  appli- 
cable to  iihe  dead,  it  will  be  unnecessary  to 
repeat  it  here.  J 

[  143  ] 

In  some  manors  it  is  customary  to  pay  a  ?"?J^®^ 
sum  certain  in  lieu  of  heriot  (k).     But  such  iwriot 
custom,  like  all  other  customs,  must  be  be-      ' 
yond  time  of  memory ;    for  if  the  lord  and 
tenants  enter  at  this  day  into  a  new  composi- 
tion, it  will  not  bind  the  representatives  of 
either  party  (/). 

However,  on  a  grant  or  lease  made  at 
this  day.  a  sum  certain  may  be  reserved  in  the 
name  of  an  heriot  (m) ;  for  this  would  have  no 
relation  to  any  former  custom,  but  be  a  new 
render  on  an  earpress  reservation  in  the  deed. 


(h)  3  BL  Comm.  424. 

(t)  Ibid,  424. 

(Ar)  Kiteh.  103.  a. 

(/)  a  Bl.  Comm.  424«  ^0.  Cojn/k,  s,  31.  Tr.  46. 
Bat  qmere- 

(m)  2  Saund,  165.  Lany<m  v.  Came  &  aL  Ex,  Cara, 
3  KA.  505.  pi.  75.  677.  pi.  59.  S.  C.  1  Let).  294.  S.  C. 
1  VenU  91.  S.  C. 
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Sum  certftin, 
or  best  good 
or  beast. 


[144] 


Sum  certaiDy 
i/noheut. 


Heriot— due 
on  whoM 
death. 

[  145  ] 


It  sometimes  happens  that  the  lord  is  ta 
have  an  heriot  of  the  best  beast  or  good,  or 
a  smn  certain.  It  is  then  in  the  election 
of  the  lord  which  of  them  he  will  have  ^  and 
it  has  been  thought  that  the  lord  could  not 
distrain  for  the  former  till  he  had  expresdy 
made  his  election  (n) :  but  it  should  seem 
that  by  the  very  act  of  distraining  his  elec- 
tion would  be  made. 

In  some  manors  the  lord  is  to  have  the  best 
beast,  if  the  tenant  die  possessed  of  a  beast ; 
but  if  the  tenant  have  no  beast  at  his  death, 
then  the  best  dead  good  (o)  i  or  a  sum  certain, 
as  five  shillings  (^). 

As  the  reservation  of  an  heriot,  on  a  par- 
ticular grant  or  lease,  is  merely  the  agree- 
ment   of  the  contracting   parties,   it  most 


(n)  Liit.  Rep.  33.  35.  Bedre  &  Hodges* 
(0)  ''If  the  tenant  that  deceseth  dyeth  having  no 
cattle  of  his  owne,  then  to  pay  his  best  ymplement  of 
household-stuff  for  the  heriott.**    Customs  of  the  manor 
•fDymock ;  Co.  Gh.  vid.  Append.  N""  I.  Or,  best  good. 
Manors  ofBerheley  and  Thomhury  \  in  Co,  Glo>  &c.  vid. 
Append.   N*»  IV.  &  VII.    And  see  Mick.   7  Ed.  4. 
Jbl.  18.  b.  pi.  16.  and  Covop.  62.  Griffin  v.  Blaridford. 
(p)    "  Burgensis  cu.   caballo,  seruien.  cu.  moriebat' 


certainly  may  bo  reserved  on  angf  particular 
event.  But  when  aja  heriot  is  claimed  by 
cmtom,  it  pan  only  be  30  on  the  death  or 
alieoatioQ  (q)  of  a  tenant.  To  claim  an  Tenant. 
heriot  by  custom,  on  the  death  of  every  per- 
son dying  within  the  manor,  or  on  that  of  a 
sh^stngeTi  would  not  be  good  (r).  strangw. 


ha^.  rex  e^uuin  Sc  anna  eJHs.  De  fo  qui  eguu.  ft. 
habcb.  si  pMreret,  habfb,  rex  ant.  X.  SoUd.  aut  terra. 
ejus  cu,  domib.  Siq.  morie  prauent.  nan  diuisisset  qua 
sua  era.  rex  habeb.  omem,  ej.  pecuniam.**  Doomsd. 
Herefordscire.  tit.  Hereford  Civitate, 

By  the  34th  law  of  William  the  Conqueror ^  the  va- 
▼asor,  in  case  he  had  no  horae  or  arms,  was  to  pay  one 
hwidred  shillings.  ''  SUjttsJt  des  Apeilkf  quit  ne'  otU 
ne  chivai  ne  Us  arm$s  per  c.  $eiz.*'  ^L.  GuL  ap.  SM. 
ad  Eadm.  Kelh.  &  WUk. 

{q)  See  2  RoU.  Abr.si^*  Tenure (H.)  pi.  8.  Custom  of 
Cornwall  for  purchaser  to  pay  relief;  &  see  I.  pi.  5. 
Bosanquei  <^  PuU^t  C  P.  982.  Tan.  38  G^.  3.  Parldn 
Y^  Batdiffi  wher^  a  custom  was  alleged  to  hav?  an 
heriot  on  the  in-rooming  of  a  p^rclMI•er.  Thi^,  if  sup* 
portable  %  may  bejar  s^ma  an<4pgy  to  th^  ^n^  ga  aU^n- 
atidn,  which  bepame  p^y^ble  by  H^  ioq^.  Sfe 
Wa^.  N.  :^3udL  to  GilA.  Ten.  377. 

(r)  Cro.  Eliz,  735.  Parker  v.  Camble/brd. 

^  For  thjB  heriot  was  given  tp  the  lord  when  th^  per- 
son who  haid  it  could  no  longer  use  k;  but  here  it  seems 
to  be  taken  away  from  the  person  who  ought  to  have  it, 
for  the  pmpose  of  defence  ox*  agriculiuxe.  C«  W. 
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Tenant  in 
fee,  for  life, 
for  years, 
at  will. 


[  146] 


Mesne. 


Disseiste. 


But,  on  the  death  of  a  tenant^  an  heriot 
(either  by  custom  or  service)  may  be 
claimed,  whether  such  tenant  be  a  tenant 
in  fee  (5),  for  life  (f),  for  years  (w),  or  at 
will  (a?). 

It  is  not,  however,  necessary  that  such 
tenant  be  the  tenant  paravail ;  for  a  person 
having  the  mesnalty  may  equally  hold  by 
heriot  (y).  For  the  lord  mesne  is  tenant  to 
the  lord  above,  though  he  be  lord  to  the 
tenant  paravail. 

If  A.  disseise  B.  yet  B.  will  continue 
tenant  to  the  lord  by  right  *  ;  and,  there- 
fore, an  heriot  will  be  due  on  the  death  of 
the  disseisee,  and  not  on  that  of  the  dis- 
seisor (ar).      But,    according   to  the  distinc- 


(*)  Bro.  Hot,  5.     See  Gilh,  on  Ditfressesy  8-10. 

(t)  Bro.  Har.  5.  Kitch.  133.  a.  2  Sound.  165.  Lanyon 
&  Came,  &c.    3  SM.  181.  Osborne  v.  Sture, 

(u)  Kitch*  133.  a.     2  Sound.  165.  Lonyon  y.  Came, 

(x)  2  Buht.  196.  in  Hix  v.  Gardiner. 

(^)  Pasch.  44  Ed.  3.  pi.  2^.Jbl.  13.  a.  &  cited  Bro. 
Har,  1. 

*  So  of  Copyh,  see  Co*  Copyh,  s.  56.  Tr.  129. 

(2)  Vide  Pasch.  44  Ed.  3.  pi.  2^/ol.  13.  a.  2  Roll. 
Abr.  Her.  2.     Kitch.  134.  a. 

Unless  the  custom   require  a  dying    seised.      Sec 
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tion  noticed  by  Littleton^  J.  in  the  Year- 
book  of  32  Hen.  VI.  {a\  as  the  lord  would 
be  obliged  to  take  the  disseisor  for  his  te- 
nant, after  the  entry  of  the  disseisee  or  his 
heir  be  tolled,  it  should  seem  that,  after  [  147  ] 
the  tolling  of  such  entry,  the  heriot  would 
be  due  on  the  death  of  the  disseisor  or  his 
heir ;  and  not  on  the  death  of  the  disseisee 
or  his  heir. 

A  copyholder,  indeed,  cannot,  properly, 
be  disseised  (A) ;  and,,  therefore,  this  doc- 
trine may  not  be  considered  as  strictly  ap- 
plicable to  a  person  holding  by  copy  {c). 
Yet  it  will  at  least  be  serviceable  by  way 
of  analogy  in  illustrating  a  point  which  fre- 
quently occurs. 

Thus  if  a  copyholder  surrender  to   the  ofT^SSj. 


2  Lord  Raym.  994.  Smartle  v«  Penhalhw.  1  SalL  188. 
<S.  C.  But  in  that  case  a  seisin  in  lato  will  be  sufficient. 
See  Co.  UH.  939.  b.  &  Watk.  N.  xxili.  &  xxiv.  to  Gilb. 

Ten.  37a-3- 

(a)  HU.  32  Hen.  6.  pi.  i6.fol.  27.  &  Watk.  N.  xxiv. 
to  Gilb.  Ten.  373. 

(6)  AniCy  vol.  i.  p.  [61]. 

(c)  But  see  2  Roll.  Abr.  Her.  2.  &  Co.  Copyh.  s.  s^- 
Tr.  129.  &  March,  23.  N orris  v.  Norris* 
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ude  of  another,  and  then  die,  before  the 
surrenderee  be  admitted ;  such  copyholder 
or  surrenderor  will  die  tenant  to  the  lord  (rf)  ; 
and,  consequently,  an  heriot  will  be  due  on 
his  death  (e),  and  not  on  the  death  of  the 
surrenderee. 

Joint-tenaiits.       If  ^bere    are   sereral    joint^tenantsi     an 

heriot  shall  not  be  due  until  the  death  of 
{  148  ]  the  longest  liver  of  them.  For  joint-tenants 
are  seised  per  mie  et  per  tout ;  and,  however 
many  persons  there  are,  they  all  make  but 
one  tenant  to  the  lord.  The  tenancy,  there- 
fore, is  not  at  an  end  by  the  death  of  one 
of  them ,;  and,  consequently,  by  the  death 
of  that  one  no  heriot  can  be  due :  the  te- 
nancy remains   filled  by  the  survivor ;    and 


{d)  Ante,  vol.  i.  p.  [60].  [94].  [1^1  ]. 

(e)  KHch.  1 35.  a.  But  qn.  if  the  heir  of  the  sur- 
Tiettderee  be  aefterwsrds  admitted,  and  the  admittance 
have  relation  to  the  surrender,  so  that  the  lurrenderee 
be  coniidered  as  having  died  seised,  so  as  to  give  the 
widow  her  freebench,,  will  the  heriot  be  due  on  the 
death  of  the  surrenderee  ?  See  5  Burr.  t765,  Sec.  If 
so  tlie  ford  most  return  the  heriot  taken  on  the  death  of 
the  surrenderor.    C.  W. 
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the  lord   cannot   claim  the  heriot  t31  the 
tenancy  be  changed  ( jO- 

The  heriot  is  due  only  on  the  death  of  a  Solo  tenant 
person    dying    solely   seised  (g) :    hence   it 
shoidd  seem  that  it  would  not  be  due  on  the 
death  of  a  parcener  [h) ;  for  parceners,  like  Parccnen. 
joint-tenants,    compose  but    one   tenant   to 
the  lord  (f  )•    If  lands,  therefore,  descend  to      [  149  ] 
two  daughters,  (and  if,  in  the  case  of  a  copy- 
hold, they  be  admitted  as  parceners,  for  if 
they  be    admitted  severalty^    it    would  be 
whoHy  different,)  and  one  die,  the  heriot 
wouM  not,  I  conceive,  be  due  till  the  death 
of  tbe  nnrivor,  as  tbe  other  was  not  solely 
wisccL 


(/)  Mich,  24  Ed,  3.  pi.  88.^.  72.  b.  Bro.  Hariot.  4. 
Fitzh,  Har,  3.  &  5.  PrasciipU  sg.  Kitch,  134.  a.  &  b. 
(htjcny  153.  Butler  v.  Archer. 

ig)  Fide  Mich.  24  Ed.  3.  pi.  88.  fol.  72.  b.  TrtB. 
25  Ed.  3.  pi.  z.Jbl.  86.  a.  &  KUch.  134.  b. 

(h)  See  3  Leon.  13.  ca.  30. 

(1)  See  3  Lean.  13,  ca.  30.  ^aniCy  vol.  i.  6277-8]. 
2  Pr.  Wms.  614.  Eastioood  r.  VinJce  ;  &  Co*  UU. 
163.  b. 

And  they  are  seised  yer  mie  Sf  per  tmUf  as  joint- 
tenants  are.  Vide  Liber.  Assisarumy  2Lo.  b.  Pasch. 
34  JBU  3.  pi.  15. 


1«0 

Tenants  in 
common. 


ReTersioner. 


Particular 
tenant  and 
remainder- 
men. 
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,  But  tenants  in  conimon  have  several 
estates  :  each  is  solely  seised  of  his  portion  ; 
and,  consequently,  an  heriot  must  be  due  on 
the  deatli  of  each  (/r). 

An  heriot  is  due  on  the  death  of  a  rever- 
sioner equally  as  on  that  of  a  person  in  pos- 
session (/),  for  he  is  equally  in  the  seisin  of 
the  fee  {rti)  ;  and  a  reversion  is  a  tenement  as 
much  as  a  particular  estate  (n). 

r 

If  a  person  seised  in  fee  of  freehold  lands 
grant  to  A.  for  life,  with  remainder  to  B.  for 
life,  with  remainder  to  C.  for  life,  with  re- 
mainder to  Z).  in  fee ;  A.^  J?.,  C,  and  I),  shall 
hold  qfthe  lord,  as  the  whole  fee  Is  disposed 
of  (o)  :  but  as  the  particular  interest  granted 


(k)  See  antCf  vol.  i.  p.  [280]. 

(I)  Pasch.  44  Ed.  Z.fcl.  13.  a.  pi.  24.  Bro.  Av&ttriCf 
143.     (horn,  152.  Butler  v.  Archer. 

(m)  Ante,  vol.  i.  p.  [58]. 

(n)  Bro.  Escheat,  6.  Waste,  40.  Di^er,  137.  b.  pi.  26. 
Gilb.  I'en.  88.  Feofiment  to  A.  in  fee  on  condition 
that  he  re-demise  to  the  feoffor  for  40  years,  if  he  so 
long  live.  If  A.  had  died  before  the  feoffor,  a  heriot 
would  have  been  due  on  his  death.  10  Co»  57.  a. 

(0)  See  ante,  p.  [136]. 
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to  A.  and  the  several  remainders  limited 
to  J3.,  C,  and  i).,  form  tc^ether  hut  one 
estate  (^),  it  should  seem  to  follow  that  A.y 
B.f  C.J  and  Z>.,  form  but  one  tenant  to  the 
lord ;  and,  consequently,  that  but  one  heriot 
can  be  due ;  and  that  on  the  death  of  the 
smrivor  of  them  {q).  But  if  either  alien  his 
portion,  it  should  seem  also  that  an  heriot 
would  be  due  on  the  alienation  of  each ;  as 
the  respective  alienors  would  cease  to  be 
tenants  by  their  own  act ;  and  the  respective 
alienees  would  be  in  of  a  new  estate. 


ItL 


If  two  leases  be  made  of  the  same  lands,  Penon  having 
the  second  to  commence  on  the  deter^ina-  temum. 
tion  of  the  first,  and  the  lessee  of  the  second 
die  during  the  continuance  of  the  first  lease, 
it  seems  that  an  heriot  will  not  be  due  on 
his  death ;  as  he  had  only  an  interesse 
termini  (r). 


[ml 


So  an  heriot  is  not  due  on  the  death  of  a 


(p)  Co,  lAu.  143.  a. 

{q)  See  Keiha,  83.  b.  84.  a.  pi.  7.  &  8.  /jr  qvuBre  dc 
hcc. 

(r)  2  Keb.  505.  677.  Lemal  v.  Cara.  Q  Sound.  165, 
S.C.    1  Vent.  gi.  S.C. 
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cestwf  que  trust ;  for  it  is  not  the  cesiuy  que 
trust  but  the  trustee  that  is  the  tenant  to  the 
lord :  on  the  death  of  tf^  trustee^  therefore, 
and  not  on  that  of  the  cestui/  qtie  trusty  shall 
the  heriot  accrue  (s). 

On  the  death  of  a  feme  covert  the  lord  can 
have  no  heriot ;  as  she  can  (as  such)  have  no 
personal  chattels  (0* 


Husband. 


If  a  female  tenant  marry,  and  the  husband 
die  in  her  life-time,  no  heriot  can  be  due 
on  his  death ;  for  the  feme  will  continue 
t^iant  (u). 


[  16a  ]  It  is  not  the  husband  akme  who^  on 
macriage,.  is  seised  in  the  right  of  the  wi&» 
though  so  said  in  common  lai^uage;  but 
the   husband   and  wife   are   seised   in   her 


(s)  I  Vern.  441.  Trinity  College^  Cambridge^  v. 
Browne ;  &  see  3  Atk.  77.  in  Car  v.  Ellison. 

(f)  Keilvo.  84.  a  &  b.  4  Leon.  239.  Ca.  377.  &  S  Bl. 
Comm,  434.  where  tbe  same  books  are  cited. 

But  this  reasoning  will  not  hold  in  cases  where  she 
has  t^  stpar^Ue  esttUc. 

(u)  Plavod,  Qjuariesn  Q«.  64. 
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right  (x).  They  are  seised  by  entireties  y 
and,  consequently,  on  the  husband's  death, 
the  seisin  remains  in  the  wtfe  {y).  The  estate 
was  in  Aer,  even  during  the  coverture  {z). 
There  is  no  change  of  the  tenancy  on  his 
death. 

But  if  the  wife  die  in  the  life-time  of  the  Tenant  by 

.  the  curtesy. 

husband^  and  the  husband  be  entitled  to 
his  curtesy,  an  heriot  would  be  due  on  his 
death ;  as  Ae  would  then  die  tenant  to  the 
lord  (a). 

When  the  widow  takes  her  dower  of  free-  Do'^ess. 
hold  lands   at   common   law,    she   becomes 
tenant  to  the  heir^  and  not  to  the  lord  (6) ; 
and,    consequently,    an    heriot    cannot    be      [  1^3  ] 
due  to  the   lord   on  her  death.     The    heir 


(x)  D0ugL  329.  Polyblank  v.  HaioMns,  Pknod. 
191.  a. 

{y)  See  Co.  Litt,  185.  b.   Pl&tud,  418.  b. 

(«)  Co.  IMt.  351.  a.    2  Inst.  301. 

(a)  See  ante^  p.  [137]. 

{h)  Ante,  p.  [137].  Unless  there  be  no  heir;  and  in 
that  case  the  widow  shall  hold  of  the  lord.  See  IVatL 
on  Desc.  83.  N.  (n) ;— and  it  should  seem  that  an  heriot 
would  then  be  due. 
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continues  tenant  to  the  lord  for  the  whole 
of  the  premises ;  and  the  widow  shall  be 
attendant  on  such  heir  for  the  third  of  the 
services  (c). 


(Freebench.) 


[U4] 


But  where  the  widow  takes  the  whole^  at 
least,  of  a  copyhold  as  her  freebench,  sHe 
becomes  tenant  to  the  lord  (rf)  :  and  it  should 
seem  that  she  equally  becomes  tenant  to  the 
lord  if  she  takes  a  portion  only  of  the  lands ; 
as  a  moiety  or  third  (e).  For  there  is  a 
difference,  with  respect  to  the  creation  of  a 
tenure,  between  a  freehold  and  copyhold 
interest :  if  a  freeholder,  seised  in  fee-simple, 
grant  to  another  for  life  or  years,  the  grantee 
shall  hold  of  the  grantor;  but  if  a  copy- 
holder,  seised    in   fee-simple,   create  a   par- 


(c)  Walk,  on  Desc,  83.  &  notes. 

(d)  Se^Gilb.  Ten.  172-3.  Watk.  Ed. 

{e)  See^  GUb.  Ten.  ubi  sup.  &  2  Show  184.  Chapman 
T.  Sharpe. 

Whatever  portion  she  takes,  it  is  called  her  Jreebenchf 
which  implies  that  she  becomes  a  bencher.  Now  if  she 
has  a  right  to  sit  as  a  bencher,  or  on  the  homage,  she 
must  be  tenant  to  the  lord ;  for  none  but  tenants  to  the 
lord  have  a  right  to  sit  in  such  capacity  in  the  lord's 
court.     See  ante,  p.  [69]. 
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ticular  interest,  as  for  life  or  years,  the 
latter  shall  hold  of  the  lord,  and  not  of  the 
copyholder  (y).  And  I  believe  there  is  no 
instance  in  which  the  copyholder  can  create 
an  interest,  by  right,  to  be  held  of  himself, 
except  by  a  lease  for  years  by  custom  or 
license ;  and  then  the  interest  created  by 
such  lease  would  be  a  common-lcpw^  and  not 
a  cojD^Ao/fif-interest  {g)  ;  and  the  cojy holder 
would  continue  tenant  to  the  lord. 

Now  a  widow  taking  a  portion  of  the 
copyhold  as  her  freebench,  or  an  husband 
taking  a  portion  as  his  curtesy,  would  not 
take  a  common-law,  but  a  copyhold  interest ; 
and,  by  consequence,  must  hold  that  interest 
by  copy  of  court-roll  i  and  by  consequence 
of  the  manor  J  or  of  the  forrf,  as  lord ;  and, 
by  consequence,  must  be  tenant  to  the  lord ; 
and,  by  consequence,  an  heriot  must  be  due 
on  her  or  his  death. 


(f)  Cro,   Car.  44.    GUh.    Ten*  ubi  sup.  &  anU^ 
▼ol.  i.  [155]- 
{g)  Anttf  vol.  h  p.  [301-3]. 
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Though  a  corporation  i%  immortal  and  can- 
not die,  yet  it  is  said  (A)  that,  by  special 
custom,  an  heriot  may  be  due  on  the  death  or 
avoidance  of  its  head. 


Several 
tenements. 


Heriot  on 
alienation. 


Before  we  dismiss  this  subject  we  must 
remark,  that  if  a  person  has  several  tene- 
ments held  of  the  same  manor,  which  are 
heriotable,  he  must  pay  an  heriot  for 
each  (t). 

An  heriot  may  not  only  be  due  on  the 
death  of  the  tenant,  but  also  on  the  alien- 
ation of  the  tenancy.  Though  it  does  not 
follow,  of  necessity,  that   because  it  is  due 


(A)  hatig  Quinto.  Mich.  5  Ed.  4.  fol.  72.  b.— 
Vide  Fitzh.  Hariot.  7.  Sc  vide  Trin.  1  Ed.  2.  14.  a. 

(t)  Kitch.  134.  a.  &  vide  ante,  vol.  I  p.  [303].  [3i6]- 
6  Co.  1 .  Bruertons  case. 

Unless  there  be  a  custom  to  the  contrary.  Thus  in 
the  manors  of  Mayjidd  &  Framfieldy  in  Sussex^  but  one 
heriot  is  due  by  custom,  though  the  tenant  die  seised 
of  several  tenements.  Such  a  custom  is  said  to  have 
been  disallowed  in  Chancery,  isth  June  1615, 13  James* 
Decree,  Lord  Gerrard  complainant,  and  Abnett  Sc 
atkers  defendants  as  to  the  manor  oi  Audky,  Qiutre 
the  register's  book.  See  Godb.  265.  Lord  Gerrard^B 
case. 
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in  the  first  insUmce,  it  is  therefore  due  in 

the  latter:   a  special  custom,  or  an  express 

or   presumed   reservation,  must   be  proTed,     [  iM  ] 

or    the    heriot    on   alienation    cannot    be 

claimed  (k). 

As  the  heriot  on  death  can  only  be  due 
<m  the  death  of  a  tenant,  so  an   heriot  <m 
alienation   can    only   accrue   on   the   actual 
change,  or,  more  properly,  the  actual  relin-. 
quishment  or  cession  of  tJie  tenancy.     If  the  Cession  of 
tenancy  be  not  changed  or  relinquished^  the    ^  ^"^^y* 
heriot  cannot  be  due. 

And  here  the  difference  before  noticed  (/% 
vrith  respect  to  the  creation  of  a  tenure  in 
the  cases  of  freehold  and  cc^yhold  property, 
must  be  attended  tou  The  donee  or  grantee 
of  a  particular  interest  shall,  in  the  case  qf  a 
JredtoUf  hold  o£  the  donor  or  grantor,  and 
net  of  the  Iord«  The  tenancy,  with  respect 
to  the  lord  and  donor,  is  not  changed;  is 


{k)  Kitch.  133.  a.  &  b.  134.  b.  135.  b.  See  ante, 
l^  [^45]'  ^  an  heriot  being  cksmcd  oa  the  UKomng 
of  a  tenant. 

(f)  See  ante,  p,  [136)-  [  153-4]. 
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not  relinqiiished,  or  in  any  wise  affected ; 
the  donor  is  still  tenant  to  the  lord,  and  an- 
severable  for  the  services  of  the  whole  fee.  It 
should  seem,  therefore,  that  such  heriot  can- 
not be  due  on  the  gift  or  grant  of  a  particular 
interest  of  the  freeholder,  but  only  on  his 
alienation  in  fee-simple ;  which,  in  truth,  can 
now  be  the  only  strict  and  proper  alienation  ; 
as,  in  that  case  alone,  the  tenancy  would  be 
altered  or  relinquished  (m). 


of  copyhold. 


With  respect  to  the  copyholder,  it  is 
wholly  different.  He  cannot  (unless,  indeed, 
in  the  anomalous  and  monstrous  case  of  a 
manor  held  by  copy)  (n),  giye  or  grant  any 
portion  of  his  estate  to  be  held  of  himself^ 
except,  as  before  observed,  a  common  law 
interest  for  years  by  license,  which  can  have 
no  relation  to  our  present  inquiries.  He 
can  only  transfer  such  portion  by  surren- 
dering it  into  the  lord's  hands }  and  the  per- 
son  taking   that   portion  becomes   immedi- 


(m)  See  GUb.  Ten.  ^.  k  Watk.  n.  xxxvii.  p.  391. 
&  n.  liv.  p.  400. 
(n)  Ante,  vol.  i.  ch.  i,  p.  [32]. 
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ately,  on  his  admission,  (and  Hll  adnUsskm, 
he  does  not  properly  take  it)  (o),  a  tenant  of 
the  lord.  Though  the  original  copyholder,  [  ^^®  1 
therefore,  continues  tenant  to  the  lord  as  to 
his  reversion^  he  has  absolutely  relinquished 
his  tenancy  as  to  the  particular  portion  ;  he 
is  no  longer  tenant  of  that.  He  is  not,  like 
the  freeholder,  answerable  for  the  particular 
services.  A  new  tenancy  is  created:  the 
portion  surrendered  is  no  longer  a  portion 
of  the  original  tenancy ^  as  in  the  case  of  a 
grant  for  life  of  freehold  lands.  It  should 
therefore  seem,  that  an  heriot  would  be  due 
(where  an  heriot  on  alienation  is  due  by 
custom)  on  the  surrender  of  a  particular 
copyhold  interesty  however  small* 

And  it  should  seem,  also,  that  though  a  Rerenion. 
new  tenancy  be  created  as  to  the  particu- 
lar portion,  yet,  as  the  original  copyholder 
would  continue  tenant  as  to  his  rever- 
sion (p)f  an  heriot  would  be  equally  due 
on  the   alienation  of  such   reversion  as  on 


(o)  Antfy  vol.  i.  p.  [86],  [loo]. 

(p)  Anie^  [i49]-  *  Owe»,  151.     Butler  v.  Archer. 
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that  of  an  ertate  in  posaenion.  But  there 
is  a  remarkable  paucity  of  cases  on  this 
subject  in  our  books. 

Having  spoken  of  an  alienation  of  part 
of  the  estate  or  interest^  we  must  next  con- 
sider the  consequence,  as  to  this  pointy  of 
an  alienation  of  part  of  the  lands. 

And  it  appears  to  be  on  all  hands  agreed^ 
that  on  the  alienation  of  part  of  the  lands 
the  heriot  shall  be  multiplied.  For  if  A. 
be  seised  of  forty  acres  of  land,  and  he 
alien  ten  acres  to  B.  and  ten  acres  to  C. 
and  ten  acres  to  2>.  and  retain  the  other 
ten  himself,  the  Iwd  shall  have  four  he- 
riots,  i.  e.  one  on  the  alienation  to  B.  one 
on  that  to  (X  a  third  on  that  to  D.  and  a 
fourth  on  ^/s  alienation  of  the  remaining 
ten  acres  (q).  For,  though  A.  continues 
tenant  to  the  lord  as  to  the  remaining  ten 
acres,  he  has  ceased  to  be  tenant  of  those 


(q)  Fitzh.  Hariott  pi.  i.  Kitch.  134.  a.  135.  b. 
6  Co.  1.  Brueriotis  case.  8  Co.  104.  b.  TaU>ot*&  case. 
2  BrotvnL  293.  Chapman  v.  Pendleton  ;  Ac  see  2  R^M. 
Abr.  514.  Ten.  (Services,  C  pL  i> 
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he  has  aliened ;  in  the  same  manner  as  the 

copyholder  ceases  to  be  tenant  as  to  that 

portion  of  the  estate  which  he  surrenders  to 

the  use  of  another. 

[  IM  ] 
And  even  if  A.  afterwards  re-purchase  the  Though  the 

lands  from  B.,  C,  and  D.,  the  four  heriots  ^Si^"*' 
will  continue  to  be  payable  (r). 

If  the  lord  purchase  part  of  the  lands,  it  Extinction 
will  extinguish  the  herioUservice   as  to  the  of  the  lord, 
whole  }  but  an  herioUcustom  will  be  due  on 
the  death  or  alienation  of  the  tenant  as  to 
the  remaining  part ;  for  he  will  still  continue 
a  tenant  as  to  that  part  to  the  lord  {$). 

If  the  lands  escheat,  or  in  any  other  way  On  escheat,  &c 
return   to  the  lord,   it   seems   agreed  that 
heriot'^ervke  shall  be  absolutely  extinct  (0- 


(r)  Fii:Ji.  Hariott  pi.  i.     8  Co.  105,  a. 

(<)  8  Co,  106.  a.  &  b.  Talbot'8  case.  Co.  Lift.  149.  b. 
i  Brovunl.  293.  Chapman  ▼.  Pendletoiu  Gilb.  ReniSy 
171-2. 

(0  Vide  Mich,  14  Hen.  4.  fol.  5.  a.  &  b.  Kitch. 
134.  b.  8  Co.  106.  Taiioi'B  case.  2  Br&mL  096. 
Chapman  v.  Pefidkton. 
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And,  by  the  by,  it  would  be  odd  enough 
to  think  that  it  should  not.  For  how  shall 
the  services  continue  longer  than  the  te- 
nancy for  which  they  were  to  be  rendered  ? 
If  there  be  a  new  grant  there  must  be  a  new 
reservation. 


But  it  should  seem  to  be  the  better  opi- 
nion that  heriot-custom  would  not  be  extinct 
on  an  unity  of  possession  :  so  that  if  the  lord, 
after  such  escheat,  &c.  re-grant  the  lands, 
they  would  still  be  subject  to  an  heriot-cus- 
tom  (u).  Though  it  should  not  be  forgotten, 
that,  if  the  lands  he  freehold  lands,  and  the 
lord  re-grant  them  in  fee^  no  heriot  can 
possibly  be  claimed  hy  him  afterwards :  for 
by  the  re-grant  in  fee  the  lands  would  be 
immediately  separated  from,  and  no  longer 
held  of,  that  manor  by  the  custom  of  which 
the  heriot  is  claimed,  as  they  would  be  held 
of  the  lord  above  (w). 


(u)  Kiidi,   134*  b.     Talbof%  case,  &   Chapman  ▼. 

Pendleton^  ubi  sup Vide  Hil  8  Hen.  7.  pi.  3-  ^o\.  10.  b. 

11.  a. 

(to)  See  ante,  vol.  i.  p.  [367-8],  and  the  books  there 
referred  to ;  and  Lkt.  s,  215. 
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But  if  the  lands  be  copyhold  and  re-grant- 
ed, though  in  fee,  it  should  seem  that,  imme- 
diately on  such  re-granty  they  would  become 
subject  to  the  custom.  For  what  reason  can  [  103  ] 
be  given,  why  the  custom  as  to  heriots  should 
in  such  case  be  gone,  any  more  than  the  cus- 
tom as  to  fines,  &c.  which  would  undoubtedly 
continue  ?  (r). 

If  the  best  beast  or  good  be  due  to  the  The  property 
lord  on  the  death  or  alienation  of  his  te-  t^^^. 
nant,    the  property  in  it  becomes  vested  in  ™**j  ^^.|j 
the    lord    immediately   on    such    death    or  lord: 
alienation,  whether  the  heriot  be  an  heriot- 
custom  or  an  heriot-service  (y).     And,  con- 
sequently, he  may  seize  it  wherever  it  may 
be  found,  or  bring  trover  (jzt)  or  detinue  (a)  who  may 
against   the   person   esloigning  or  detaining  ^l^^^' 


(x)  See  ante,  vol.  i.  ch.  s. 

(y)  Vide  Bro.  Hariott  pi.  s.  Phwd.  96.  Sc  post. 

(z)  1  Show.  81.  Parker  ▼.  Gage;  &  flee  Cro.  Car. 
a6o.  Major  v.  Brandwood. 

Trover  lies  for  an  estray  before  actual  seizure,  per 
Kedingj  C  «/.  3  Keb,  589.  WUbraham  t.  Snow ;  k  see 
f.  N.  B.  91.  B.  &  note  (a).  &  d.  also  23  Viner^  54.3. 
p].  15  &  16,  Wreck.    BuU.  N.  P.  33. 

(a)  Bro.  Bar.  pi.  9.  Kitck^izz*  b.  135.  b.  Co*  Copyh. 
s.  31.  rr.44. 
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k  ;  and,  if  it  be  reserved  on  a  grant  or 
lease,  he  may  have  an  action  of  debt  or 
covenant  (b)^ 

It  appears  to  be  now  settled  that  the 
lord  may  seize  for  heriot-^en^ice  as  well  as 
for  heriot-custom  (c) ;  though  contrary  to  the 
distinction  in  the  ancient  books. 

And,  as  the  property  in  the  best  beast 
or  good  becomes  vested  in  the  lord  on  the 
death  or  alienation  of  the  tenant,  he  may 
seize  it  wherever  it  may  be  fomid,  as  well 
without  his  seigniory  as  within  y  and  that 
whether  the  heriot  be  due  by  custom  or  as 
a  service  (rf). 


(Jb)  2  Saund.  167.  Lanyon  v.  Carne, 

The  lord  may  bring  his  bill  in  equity  for  a  djsc^rery 
of  the  best  beast,  &C  1  Vem.  441.  TrinUif  CcUege, 
Cambridgey  v.  Browne. 

(c)  Plow.  94.  Woodland  v.  Mantel  8c  oL  &tbe  books 
cited  in  note  (g)  p.  97,  of  the  English  edition.  Co* 
Copyh,  S.  31.  Tr.  44.— G»26.  Distresses,  I0*ii.  3  ^• 
Com,  15* 

{d)  Keilm,  84.  b.  Plawd,  96.  Fitzh.  Har.  4^5, 
I  Salk,  356.  Austin  v.  Bennet,  1  Show.  81.  Parker 
V.  Gage. 
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But  ip  the  caae  of  Parker  v.  Gage  (e)i  it 
is  said  to  have  been  held  by  Holtf  C.  J. 
that  an  heriot  (which  is  there  called  a  sidt- 
heriot)  reserved  by  deed^  and  not  due  by 
reason  of  ancient  tenuore^  cannot  be  taken 
off  the  manor*  Tet  I  must  confieflB,  durt  I  L  ^^  3 
cannot  see  the  propriety  of  inch  distinc* 
tion ;  nor  the  reason  for  a  distinction  be* 
tween  a  nri^heriot  and  an  heriot-^emce. 
By  saying  that  such  imt^mxA  cannot  be 
taken  off  the  manor,  it  seems  to  imply,  at 
least,  that  it  might  be  taken  mthin  the 
manor.  Now,  if  the  lord  would  be  jus* 
tified  in  seizing  it  within  the  manor,  the 
^operty  must  have  been  vested  in  him; 
for  otherwise  he  could  not  be  warranted 
in  seizing  it  at  all.  A  person  cannot  be 
warranted  in  seizing  the  chattd  of  another. 
Nay,  if  he  do  seize  the  chattel  of  another, 
he  would  be  subject  to  an  action  of  tres- 
pass (JJ.  He  can  only  seize  his  own  chat- 
tel :  but  his  own  chattel,  however  he  be- 
came entitled  to  the  property  in  it,  he  most 


(e)  1  Sh(m.  81.  ca.  86. 
(/)  Post,  p.  [167]. 
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certainly  may  seize,  wherever  it  may  chance 
to  be. 


However,  a  person  must  seize  his  chat- 
tel in  a  peaceable  manner ;  he  must  not  do 
so  with  force  of  arms.  He  cannot  be  jus- 
tified in  breaking  open  a  private  stable,  d 
fortiori  a  dwelling  house,  nor  even  in  enter- 
[  .»  1  i-g  oa  the  premises  rf  .  third  per»n,  »«- 
less  the  chattel  be  feloniously  taken  (^); 
but  he  must  have  recourse  to  an  action  at 
law  (A). 

While  the  property,  therefore,  continues 
in  the  lord,  he  may  peaceably  seize  ;  but 
his  right  to  seize  must  necessarily  be  at  an 
end  on  the  transfer  of  that  property  to  an- 
other. If  an  horse  or  ox  fall  to  the  lord  as 
an  heriot,'  and  the  executor  of  the  deceased 
tenant,  or  any  other  person,  take  and  sell  it 
in  market  ovcrtj  the  lord  cannot  afterwards 
be  warranted  in  seizing  it,  as  the  property 
would  be  changed  by  such  sale(i).     But, 


{g)  4  RolL  Rep,  5S'  Higgins  y.  Andrews. 
(A)  See  3  Bl,  Comm.  4-5, 
(1)  FUzh.  Har.  pi.  «. 
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with  respect  to  the  foimer  animal,  the  re- 
quisites prescribed  by  the  statutes  of  Philip  Stolen  hones 
Sf  Mary  and  Elizabeth   must   be  complied      ^' 
withy  or  the  property  will  not  be  out  of  the 
lord  (A). 

[  ^*  1 
The  lord  may  seize  by  his  bailiff  or  other  £f^|,  ^, 

officer  of  the  manor  (/) ;  and  it  has  been  said^ 

that  even  a  stranger  may  seize  to  the  use  of    * 

the  lord  (m). 

But  the  lord  can  only  seize  the  beast  or 
good  which  was  his  tenant's  at  the  time 
*of  the  tenant's  death  or  alienation;  and> 
therefore,  it  will  be  a  good  plea  in  avowry 
to  say,  that  the  property  in  it  was  not  in 
the  tenant   at  the  time  of  that- event  (n). 


{k)  a  Imt.  713.  Burn*i  Just.  tit.  Hones, 'sect.  3. 
3  BL  Comm,  450.  ch.  xxx. 

(/)  Fiizh.  Ear.  5.  Terma  de  la  Leiff  tU.  Harioi. 

(m)  Per  KebU;  Patch.  3  Hen.  VII.  pL  1.  fol.  15.  b. 

(ft)  Kitch.  135,  b.  136.  a.  A.  died  possessed  of 
seTeral  horses,  the  lord  claimed  five  of  those  horses 
as  heriots,  and  the  bailiff  marked  them.  B.  the  son 
of  A.  alleged  that  he  and  his  father  had  carried  on 
the  business  on  the  &nDB  jointly  for  some  time,  and 
that  the  horses,  ite.  survived  to  him.  The  question 
was :  if  the  lord  had  a  remedy  ?  The  case  came  before 
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So   the   lord  caBnot  seize  the   heart  of   a 
stranger ;  even  if  he  allege  a  special  custom 


a  gentleman  of  the  profession  who  consulted  me  on 
it;  and  we  conceived,  that  the  lord  had  no  remedy, 
either  at  law  or  in  equity. 

If  the  horses  did  actually  survive,  the  question  was 
at  an  end;  as  the  beasts  were  become  the  beasts  of 
the  survivor,  and  not  of  the  executors  of  the  deceased ; 
as  the  survivorship  should  have  the  preference  to  the 
lord's  claim.  But  supposing  they  did  not  survive  by 
the  fatu  of  merchants  ♦,  or  (which  would  do  away  the 
doubt  in  this  respect)  that  A.  and  6.  had  been  tenants 
m  common,  we  thought  that  the  lord  had  no  remedy. 
For  the  heriot  was  due  only  by  custom,  and  the  lord 
must  take  the  custom  as  he  found  it.  The  custom 
was,  that  the  lord  should  have  the  best  beast  of  which 
the  tenant  died  possessed.  Now  the  tenant  in  the 
present  case,  died  possessed  only  of  half  a  beast,  and, 
consequently,  had  no  beast  for  the  lord  to  claim. 
There  was  no  custom  for  the  lord  to  have  half  a  beast. 
The  custom  was  for  him  to  have  a  whole  beast,  and  if 
ke  could  not  have  a  whole  beast,  the  custom  could  not 
be  aiiswered. 

Even  in  the  case  of  a  render^  (which  would  certainly 
be  more  favoured  than  such  a  payment  as  an  heriot)  the 
law  would  not  suffer  a  beast  to  be  divided.  It  was 
either  multipK^  or  lost.  See  6  Co.  i.  Brvertan'a  case. 
8  Co.  105.  Talbofu  case. 

*  Ste  1  Vern.  917.  Jeffsr»fi  v.  SmtiU. 
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to  seize  such  beast  being  Ufoant  et  couchant 
on  tke  lands,  in  case  of  the  deceased  tenant's 
beast  being  esloigned  (o).  But  if  the  lord 
finds  a  beast  upon  the  lands  of  which  His 
tenant  died  possessed,  and  seizes  it,  the 
person  replevying  it  must  show  that  it  was 
not  the  tenant's  beast  (p). 

If  the  lord  seize  a  beast  as  an  heriot  where     [  167  ] 
no  heriot  is  due,  the  owner  may  replevy,  or 
have  an  action  of  trover  or  trespass  against 
him  {q). 

But  if  the  tenant  had  no  beast,  and  the 
lord  enter  to  seize  foi"  an  heriot,  conceiving 
that  the  tenant  had  beasts  at  his  death, 
and  the  executor  of  the  deceased  tenant 
deliver  his  own  beast  to  the  lord,  it  shall 
be  considered  as  a  gift;   and   the  executor. 


(o)  2>^,  199.  b.  Parton  t.  Mason.  Moore ^  16. 
WUson  V.  Wue.  Though  some  of  the  old  books  are 
otherwise,  even  as  to  an  heriot-cta^om.  Vide  %^  Ass* 
pi.  34. 

{p)  1  Mod.  63.  Jordan  v.  Martin,  jier  Txdiden. 
{q)  Cro.  Jac.  50.     Bishop  k  at.  t.  Viscountess 
Montague, 
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it  is  said,  shall  not  be  permitted  to  say  after* 
wards  that  it  was  not  the  beast  of  the  de- 
ceased, and  that,  therefore,  the  lord  had  no 
right  to  it  (r). 

Distresf.  It   seems    to   be   settled,  that  the   lord 

cannot  distrain  for  heriot-cf^A)m  *,  but  that 
he  may  for  henoUservice  (s).  And  that  for 
[  168  ]  heriot-seryice  he  may  distrain  any  goods 
he  can  find  upon  the  lands  charged  with 
such  service,  whose-ever  property  they  may 
be  (t).  But,  according  to  the  old  law,  it 
is  said  he  could  not  distrain  after  the  term 
on  which  the  heriot  was  resenred  ended; 
yet  qtuxre  whether  this  be  not  helped  by 
the  statute  of  Anne  (u)i  as  an  heriot-seryice 


(r)  Mich.  7  Ed.  III.  pi.  a6.  foL  50-51. 

*  KeUw.  167.8. 

(i)  Bro.  Har.  a,  6,  7,  9.  Kitch.  133.  b.  &c.  3  BL 
Comm,  15.  GU6.  DisireaeSf  10*11. 

And  an  avowry  for  such  distrees  is  not  within  the 
statute  31  Hen»  VIII.  c.  a.  an  heriot  being  a  casual 
service.     2  lygst.  96.  4  Co.  8.  b. 

(0  Bro.  Har.  6.  Cro.  Car.  260.  Major  v.  Brands 
^Doood.  I  Salk.  356.  Austin  v.  Bennet.  Kitch.  133.  b. 
Gild.  Distresses,  10-1 1. 

(u)  8  Ann.  cap.  14.  s.  6.  Sc  7. 
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is  as  a  rent  (or) ;  and   a  rent  need  not  be 
annual  (j/). 

It  has    been   already   remarked,   that  if  AlkiiatioD 

to  defraud 

the  tenant  h^s  no  beast,  or  other  good^  at  the  bid. 
the  time  of  his  death.  See.  the  lord  must, 
of  consequence,  be  deprived  of  his  heriot : 
hence,  in  order  to  prevent  the  claim  of 
the  lord  the  tenant  sometimes  aliened  his  [  IW  ] 
chattels  before  that  event.  But  it  is  enacted 
by  the  statute  13  Eliz.  cap.  $.  that  all 
gifts,  grants,  alienations,  conveyances,  &c. 
devised  and  contrived  of  malice,  fraud, 
covin,  collusion,  or  ^ile,  to  the  end,  pur- 
pose, and  intent,  to  delay,  hinder,  or  de- 
finud  the  lord  of  his  heriot,  shall,  as  against 
such  lord,  his  heirs,  executors,  &c.  be  utterly 
void. 


(2)  Ante.    Of  heriot>service. 

(y)  Co*  LiH*  47.  a*  1  Vent  gi.  Uon  t.  Careto. 

Note ;  a  distress  for  heriot-senrice  is  within  the  sta^ 
tutet  7  Hen*  VIII.  cap.  4.  ai  Hen.  VIIL  cap.  ig.  Sc 
11  Geo.  IL  cap.  19.  as  to  costs.  See  Cro.  Elix.  157. 
Haselip  v.  Chaplen;  &  ibid.  330.  S.  C.  Cro.  Jac*  a8. 
in  Mackworth  v.  Shipward.  Barnes  C.  P.  148.  Uoyd 
V.  Winton. 
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But  as,  till  the  death  or  alienation  of  the 
tenant  actually  take  place,  the  lord  can  have 
no  title  to  any  beast  or  good  of  the  tenant 
as  an  heriot,  but  the  property  in  the  chattels 
of  the  tenant  must  remain  in  himself,  such 
tenant  has,  undoubtedly,  a  right  to  dispose 
of  them  as  he  pleases;  unless  (as  to  the 
present  case)  it  be  apparent  that  he  would 
dispose  (^  them  **  to  the  end,  purpose,  and 
intent,  to  defraud  the  lord  of  such  heriot/' 
If  such  disposition  be  not  to  such  end,  pur- 
pose, and  intent,  and  so  found  by  the  jury, 
it  cannot  be  within  this  statute*  of  Elizabeth. 
And,  consequently,  as  fraud  shall  never  be 
[  170  1  intended  or  presumed,  such  disposition  must 
be  proved  to  have  been  made  to  the  end, 
and  for  the  purpose,  of  defrauding  the  lord 
of  his  heriot ;  or  the  lord,  or  person  alleg- 
ing such  fraud,  cannot  avail  himself  of  the 
statute  (z)^ 

If  a  tenant  hold  several  tenements  of 
several  lords,  which  are  heriotable  (i.  e.  for 
example,   rendering  one  heriot  to  each  of 


(x)  2  BroUinL  187.  T^rtr  v.  Littleton,  10  Co.  s^-  a« 
8.  C.  dted. 
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the  resfectiye   lords),  and  he  have  twenty 
horses,  and  make  a  fraudulent  gift  of  those 
twenty  horses  to  another  person,   it  is  said 
that  each  of  the  Iwds  may  have  a  aqMurate 
action^  qui  tam^  on  the  statute  of  EUzaheik ; 
but   shall  recover    only   the  value   of  die 
beast ;    or,    as  Dyer  expresses  it,  he   shall 
*'  recover  according  to  his  grievance '' (a)* 
But    the    statute  expressly   says,    that   the 
offender  shall  forfeit  the  value  of  the  whole 
of  the  chattels   so  fraudulently  conveyed} 
half   to  the  crown   and  half  to  the   party 
or   parties   grieved.     Now,    if   the    action 
brought   be   a   qui  tarn   action,   the  whole 
penalty  inflicted   by  the  statute  must  surely     [  ni  ] 
be  recovered*  or  none  at  all.    K  one  lord 
only  bring  his  qui  torn,  and-  recover  the 
value  only  of  one  horse,  is  the  crown  to  be 
content  with  the  half  of  the  value  of  that 
one  horse  till  another  lord  shall  choose  to 
bring  another   action?   Is   the  person  who 
fraudulently  conveys  to    be    harassed  with 
twenty  qui  tarns?  This  would  be  a  punish-^ 
meni  with   a  witness.     But  the  forfeiture 
would  be  no  punishment  at   all   to  the  qf* 
fender  in  such  case;  but  to  the  lord,  who 

(a)  DycTf  351  •  b.  Cretwdl  ▼.  Coket.  a  Leon.  8.  S.  C. 
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has  been  already  sufficiently  aggrieved :  since 
the  lord  had  a  right  to  the  whole  horse^ 
and  the  tenant  no  right  to  the  horse  at 
all }  and,  consequently,  if  the  moiety  of  that 
horse  was  to  be  forfeited  to  the  crown,  it 
would  be  a  confiscation  of  the  property  of 
the  party  injured  rather  than  of  the  party 
offisnding.  It  should  seem,  therefore,  that 
a  distinction  should  be  observed  with  respect 
to  an  action  qui  tam^  and  an  action  merely 
for  the  recovery  of  a  particular  heriot : 
thus,  if  the  tenant  make  a  fraudulent  gift 
of  his  twenty  horses,  the  lord  may  bring 
a  qm  tarn  against  the  alienor^  (for  he  it  is 
[  172  ]  that  is  the  aggressor,)  and  shall  recover  the 
moiety  of  the  value  of  the  twenty  horses, 
according  to  the  express  provision  of  the 
act:  but  if  each  lord  choose  to  bring  his 
action  of  trwer^  detinue^  or  on  the  case, 
against  the  person,  in  whose  possession  the 
hones  are,  (for  the  statute  declares  the  gift 
to  be  void,  as  against  the  party  aggrieved; 
and,  by  consequence,  the  property  will  be 
in  the  lord,  as  before  noticed)  (]>) ;  each 
lord  shall  recover  the  value  of  the  horse  he 
claims,  or  '*  according  to  his  grievance/' 


{b)  i4n/e,  p.  [i6a]. 
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The  obligation  on  the  copyholder  to  do  {  173  ] 
suit  to  the  customary  court  of  the  manor 
has  been  already  noticed  (a).  We  will  now, 
therefore,  proceed  to  inquire  who  may  be 
such  a  copyholder  as  is  compellable  to  do 
suit? — ^the  manner  of  performing  it? — and 
the  powers  and  remedies  which  the  law  has 
given  to  the  lord  to  compel  such  performance, 
or  to  punish  the  default  ? 

And,  in  the  first  place,  we  must  remark,  ^^^ 
that  every  person  who  holds  by  capy^  how-  ciutomanr 
ever  small  the  interest  he  claims,  must  hold  who  not. 
of  the  lord  (Jb).     K  a  copyholder  seised  in  hoS^ 
fee,  surrender  to  the  use  of  A^  B.  for  life,  £2^^' 
. *ycw; 

(a)  AntCy  ch.  1.  Of  Courts. 

{b)  See  ante^  ch»  3.  Of  Freebench;  and  cfa.  6.  Of 
Ueriots. 


180 


[174] 


SUIT. 

A.  B.  shall  not  hold  of  the  surrenderor,  as 
he  should  have  done  of  his  grantor  had  the 
estate  been  of  freehold  land*  but  he  shall  hold 
immediately  of  the  lord :  and,  consequently, 
as  he  becomes  tenant  to  the  lord,  he  shall  do 
suit  at  his  lord's  court :  and  so  of  a  ciG^- 
holder  for  years  (c). 


Bat  not  the 
kitee  of  a 
copjfMileiv 


But  if  a  person  holding  by  copy,  lease  his 
copyhold  at  will,  or  fcnr  a  year  without  li- 
cense, or  for  a  longer  term,  if  the  custom 
of  the  manor  permit,  or,  if  not,  by  license, 
the  lessee  shall  not  do  suit ;  for  he  takes  a 
common-law,  and  not  a  copyhold,  interest  (d) : 
and,  consequently,  not  being  a  customary 
tenant,  he  can  owe  no  suit  to  the  customary 
court. 


Women. 

Husband. 
[  WJ 


A  woman  copyholder  shall  do  suit  if  she 
be  sole  (e),  or  a  widow  (/) ;  but  if  she  be 
under  caverture,  her  husband  shall  perform 


(c)  Seean/^y  vol.  i.  p.  [242-3]- 

{d)  See  ante,  toI.  i.  p.  [243].  [301]. 

(e)  AntSf  voL  1.  p.  [375].  N.  (m), 

(/)  AnUy  vol.  1.  p.  [274].  and  vol.  s.  p.  [69],  &c. 
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it  for  her  (jg).    So  the  ividow  shall  do  suit 

for  her  freebench  (h\   and  the  husband  for  Curtaj. 

his  curtesy  (0- 

But  it  should  seem  that  an  infant  shall  infimt. 
not  do  suit :  for  he  cannot  do  it  in  persoa ; 
nor  does  it  appear  that  he  can  perform  it  by 
his  guardian  (A:).  Yet  qucere  whether  he  is 
not  compellable  to  do  it  in  person  so  soon 
as  he  is  out  of  ward  by  the  custom  of  the 
manor,  though  he  should  not  be  one-and- 
twenty  years  of  age ;  as  an  infant  is  cer- 
tainly of  years  of  discretion  at  fourteen,  and 
permitted  in  the  common-law  courts  to  be 
sworn,  on  many  occasions,  at  that  age,  and, 
consecjuently,  indictable  for  peijury  \  and  it 
should,  therefore,  seem  that  he  may  forfeit 
his'  copyhold  before  twenty-one  for  default 
of  suit  *  :   for   this   differs  from  default  of     [  176  ] 


•VW<W*> 


(^  AnU,  ▼ol.  l.p.  [374]. 

And  in  ancient  rolls  the  husband  is  frequently  men- 
tioned as  sitting  on  the  homage  in  right  of  his  wife. 
<*  ffgrnagiu ;— Ric:  Wooi— in  Jure  Dior  A         ,, 

Stephus:  Fox — in  Jure  Uxony 
(K)  AnUf  ch.  3.  Of  Freebench}  p.  [6qI, 
(i)  Ante,  p.  [69].  [71.2].. 
(k)  AfUcy  ch.  4.  Of  Guardian,  p.  [106]. 
•  Ante,  vol.  1.  p.  [337-8]. 
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admittance ;  since,  before  the  statute  9  Geo. 
the  lord  might,  for  default  of  admittance; 
have  seized  quottsqiie  (/),  and  so  be  at  no  loss ; 
but  here  the  tenancy  is  full. 

Heir,  before         An   heir  shall   not  be   sworn    upon  the 

admittance,       -  .^  j--  i»t/»  j- 

homage  before  admission;  for  before  admis* 
sion  he  is  not  a  tenant  to  the  lord.  How- 
ever, if  the  lord  or  steward  chose  to  swear 
him  it  should  seem  to  imply  an  admis- 
sion (m). 

The  king.  Though  the  king  should  be  supposed  ca- 

pable of  being  a  copyholder,  yet  he'  should 
not  do  suit ;  as  it  would  be  inconsistent  with 
the  majesty  of  his  character  (n).  But  the 
king  cannot  be  another  man's  villein. 

A  corporation.      So  a  Corporation  cannot  do  suit  (0)  j  as  it 

Suit  cannot  •  <■ 

be  done  by      must  appear  by  attorney  ;   and  an  attorney 
attorn Y^        ^^Y  not^do  suit  in  a  customary  court  (p). 


(f)  1  Lev.  63.    Earl  of  SaUdmn^fi  case ;  and  anU^ 
vol.  1.  p.  [234].  &  vol.  a.  p.  [97]. 
(m)  AnUf  vol.  1.  p.  [346]. 
(n)  AnUf  vol.  1.  p.  [31]. 
(0)  Ante^  vol.  1.  p.  [31].  [34a]- 
(p)  AnU^  ch.  4.  Of  Guardianship,  p.  [106]. 
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But  although  suit  shall  not  be  done  in  a  Etwign. 
customary  court  by  another,  yet  a  copyholder 
may  be  essoigned  by  attorney  (;)• 

If  the  copyholder  do  not  appear  on  a  per*  Suit  com- 
sonal  summons,  or  be  duly  essoigned,  he  shall  ^ifeiture;  ^ 
Jbrfeit  his  copyhold  (r). 

So  the  lord  may  distrain  his  copyholder  Bydittms; 

for  non-performance  of  suit  (s).     But  such 

distress  cannot  be  sold  (/). 

« 
So  the  copyholder  may  be  amerced  for  not  Bj  ainetcw- 

performing  his  suit  («).    But  such  amerda-  "^^^  3 


(jr)  Jnte,  ch.  1.  Of  Courts,  p.  [33]. 

(r)  Ante,  toI.  1.  p.  [330].  Seuin  of  suit,  what  shall 
be.    See  3  Vin*  A'ojfwryy  (B)  U  (6). 

(«)  See  Gilb.  Dis.  5.  Co.  Lit.  150.  b.  151.  a.  ^Vc^,  135. 
Rha  ▼.  Dawe.  1  Roll.  Abr.  665.  Distreu,  (C)  pi.  1. 
Without  prescribing  to  distrain,  a  Lord  Raymond^ 
86o.  TmiMn  ▼.  Croker. 

(f)  1  Bidd.  52.  Hewit  ▼.  Norberrow. 

But  it  cannot  be  excessive.  See  3  Bl.  Comm.  is. 
See  the  books  referred  to  by  Blackitone ;  and  quar^ 
whether  the  distress  for  homage  and  fealty  only  cannot 
be  excessive.    See  Brook.  Asmey  pi.  390. 

(u)  See  ante,  ch.  1.  Of  Courts^  p.  [ag].  1  Leon. 
104.  Sir  John  Braunche*%  case. 
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meiit  must  be  aflfeered  by  the  other  copy- 
holders (iT).  ^ 

Difpensation        Though  if  the  lord  distrain  or  amerce,  it 
ture.  will  be  a  dispensatioii  of  the  forfeiture  (y). 


runt. 


Replevin. 


But  a  monstrcwerunt  will  not  lie  for  a 
copyholder  who  holds  at  the  will  of  the  lord 
in  ancient  demesne  (2;).  And  if  a  copy- 
holder sue  out  a  replevin  against  his  lord, 
upon  the  lord's  lawful  distress  for  sendees, 
it  will  be  a  forfeiture  ipso  facto  {a). 


^^^         It  is  said  by  Kitchtn  (i),  that  the  copy- 

holder  may  compound  with  his  lord  pro  secta 
rekuvanda. 


Suitbjteiiaau      Tenants  in  common,  having  several  estates, 

in  conunoOa 

coparceoen,     must,  of  consequcuce,  severally  do  suit  (c)  : 


tmi^m 


(x)  Coaipare  Mt^,  Carta,  cap.  14.  &  3  Ed,  1.  cap.  &• 
WestiH*  !• 
(y)  Sir  John  JBfttimcAeV  case,  uK  tup^   Anie,  vol.  1. 

p.  [35«]- 
<       («>  F.  N.  B.  14.  D.  &  16.  E. 

(a)  Cdlik.  68.     Co.  Copgk.  b.  57.    Tr.  133.  St  see 

Litt.  8.  337. 

(J)  74.  a. 

(c)  F.  N.  B.  162.  D.   €Co.i.b. 
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but  coparceners  (when  admitted  as  copar-     [  179  ] 
ceners)  and  joint-tenants,    taking  but  one  ^J^^ 
estate,  shall  do  but*  one  suit  (ji).     If  one  co- 
parcener or  joint-tenant  of  copyhold  lands, 
therefore,  do  suit,  the  others  must  of  course 
be  justified  in  not  performing  any.      But  ContnUtioD. 
it  does   not    appear  that    they  are  within 
the  statute  of  Marlboroi^h  (e)  to  compel 
contribution* 


(d)  Fide  skU.  Hib.  14  Hen.  HI.    6  Co.  1.  a.  &  b. 
(c)  Cap.  9.  (52  Hen.  HI.)    See  F.  N.  B.  162.  B. 
a  Inti.  117. 
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Forfeiture  for 
oon-pAyiiient. 


Distreie. 


[181] 


RENT. 

If  the  tenant  mlfuUy  and  absolutely  refuse 
to  pay  his  rent,  it  will  be  a  forfeiture  of  his 
copyhold ;  but  not  otherwise  {a). 

But  the  lord,  if  he  pleases,  may  distrain 
for  it  (b)  ;  even  upon  the  copyholder's  les- 
see (c)  ^  as  the  lands  are  chargeable  while  in 
the  hands  of  the  copyholder,  or  any  claim- 
ing under  him  ;  but  they  are  not  chargeable 
in  the  hands  of  a  new  tenant  for  the  rent 
unpaid  by  his  predecessor  ("(/).  Nor  shall 
the  lord  be  relieved  in  equity  after  he  parts 


(a)  See  anU^  vol.  i.  p.  [330-1]. 

(i)  1  RoU.  Abr.  536.  Cop^h.  (£).  pi.  4.  &  €6$.  Du- 
tress.  (E).  fd.  1.  Co.  LUt.  142.  a.  150.  b.  Cro.  EUz.^os- 
Crisp  V.  Frier ;  &  iUtL  524.  Laughter  ▼.  Humphrey. 

(c)  9  Brauml.  379.  Rivet  ▼.  Dcwne. 

{d)  1  RoU.  Air.  374.  Chanceries  (P).  pi.  1.  Hitcham 
y.  Finch  et  al. 
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with    the   manor  for  rents  due  before   his  Lord  has  no 

remedy  for 
alienation  (e).  arrears  after 

parting  with 
the  manor.  Q, 

It  has.  been  already  observed  (y),   that  Ancient  rents. 
the  lord  cannot  vaiy  the  ancient  rents :  and 
these  ancient  rents,  which   have  been    paid 
immemorially,  are  sometimes  called  rents  qf 
assize  J    from   their  being  certain  (g) ;   and  Rents  of 
for  which  the  lord  may  distrain  of  common  "''^* 
right  ;    a   distress   being   incident   to  every 
service ;  and   it    should   seem    such  distress 
woiild  be  within  the  statute  4  Geo.  2.  c.  28. 
s,  5«  as  that  statute  mentions  expressly  rents  of 
assize ;    and  I  see  no  reason  why  it  should 
be  confined  to  rents  of  assize  issuing  out  of 
freehold  property  (h). 

But  the   rents  within  the  statute   of  the      r  ^92  j 


(e)  1  RoU.  Abr.  374.  Ckancerie^  (P.)  pi.  i.  Hitcham 
y.  Finch  A  al. 

But  quare  whether  he  may  not  bring  debt.  See 
GOb.  Ten,  308-9.  &  Harg.  N.  (1).  to  Co.  LitL  57.  b. 

{/)  Ante,  vol.  i.  p.  [48]. 

{g)  2  Imt.  19. 

(A)  See  Waik.  N.  cl.  to  GUb.  Ten.  p.  468. 
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fourth  of  George  the  S^ond  are  those  only 
which  were  duly  answered  and  paid  for 
the  space  of  three  years  within  the  space  of 
twenty  years  before  the  twfenty-third  day 
of  January,  one  thousand  seven  hundred 
and  twenty-seven,  or  thereafter  created:  yet 
it  should  seem  that  if  the  ustud  or  accus* 
tomabk  rent  be  reserved,  it  must  be  proved 
by  the  other  party  that  it  was  not  so  duly 
answered  and  paid ;  as  the  contrary  would 
be  presumed  (i). 


Action. 


Avowry. 


But  an  action  will  not  lie  Dn  the  statute 
of  3Q  Hen.  8.  c.  37.  for  arrears  of  rent  pay- 
able for  copyhold  tenements  (Ar).  Nor  can 
the  executors  under  that  act  distrain  for 
such  arrears  (/). 

The   lord   may  avow  for  his  rent   in  the 


(i)  See  3  Co.  9.  a.  HeifiorCt  case. 

Qc)  1  Bro'aml.  io3.  ApUton  v.  BaUy,  Ydcert.  135. 
Appleton  ▼.  DoUy. 

(/)  BuU.  N,P.  57;   but  see  GUb.   Ten.   186-7.  & 
quare. 
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courts  at  Westminster  (m) ;  but  qtuere  whether     [  183  ] 

he  can  bring  debt  for  it  (n),  while  the  tenancy 

i 

continues. 


(m)  Cro.  EUx*  534.  Laughter  ▼.  Humphrey.  QUb* 
Ten.  308. 

(n)  See  GWf.  Ten.  308^.  St  Harg.  N.  (1).  to  Co. 
Liu.  57.  b. 


02 


CHAP.  IX. 


CORPORAL  SERVICES. 

[  184  ]  Anciently  it  was  usual  for  copyholders 
to  perform  corporal  services;  as  to  plough 
the  lord's  land  so  many  days  in  the  year,  or 
to  carry  in  his  com,  or  the  like  :  and  the  re- 
membrance of  such  services  is  still  preserved 
in  several  manors  in  the  kingdom.  In  many 
places  the  tenants  still  assemble  with  their 
teams,  &c.  on  certain  ditys,  which  are  usually 
denominated  boon  or  due  days ;  but  the  cere- 
mony is  now  chiefly  formal. 

It  may,  therefore,  suffice  to  say,  that  the 
lord  may  enforce  a  performance  of  them,  if 
so  inclined,  when  they  are  really  due,  by 
the  usual  means  of  distress,  or  seizure  of  the 
lands  as  a  forfeiture,  as  he  may  for  any  other 
service. 


L/flAJ:t    X* 


OF   STATUTES. 

When  the  legislature  enacts  a  general  law,  introductoiy^ 
it  expects  a  general  compliance :  the  rule  is 
prescribed  to  the  subject,  and  the  subject 
should  regulate  his  conduct  accordingly. 
The  ^inference,  of  necessity,  must  be,  that 
all  persons  and  all  kinds  of  property  are 
comprehended  within  its  injunctions,  unless 
an  exception  in  their  favour  can  be  satisfac- 
torily adduced.  If  no  acknowledged  right 
or  tolerated  usage  be  infringed,  if  no  injury 
arise  tor  the  privileges  or  property  of  an  in- 
dividual with  whom  it  did  not  intend  to  in- 
terfere, there  can  be  no  reason  why  its  rules 
and  obligations  should  not  attach.  If,  indeed, 
the  consequences  of  its  extension  to  particular 
persons  or  places  would  be  attended  with  I  IM  ] 
injury  to  their  rights  or  privileges,  such  law 
cannot  then  be  presumed  to  embrace  them. 
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In  those  cases  it  would  be  requisite  that 
such  law  should  expressly  include  them ;  as 
the  laws  can  never  be  intended  to  do  injury 
to  any.  If,  therefore,  the  interest  of  the 
lord  be  not  prejudiced ;  if  no  injury  accrue 
to  the  copyholder  any  more  than,  under 
the  same  circumstances,  would  accrue  to 
the  free;  copyhold  tenements  must,  equally 
with  freehold,  be  within  the  public  acts  of 
the  State  (a). 

If  a  statute  speaks  of  *'  lands^  tenements^ 
and  other  hereditaments^**  it  seems  to  follow, 
of  necessity,  that  it  must  extend  to  copy- 
holds ;  unless  the  injury,  consequent  on 
such  extension,  be  manifest.  It  cannot, 
surely,  be  requisite  to  shew  that  no  such 
injury  can  arise  before  ^the  statute  can  at- 
tach; but  the  injury  must  be  prored  in 
order  to  bring  them  without  the  statute. 
I£  the  statute  expressly  applies  to  **  lands^ 
[  181  ]  tenements^  and  hereditaments^**  and  copy- 
holds are  *'  lands,  tenements,  or  heredita^ 
ments,**  it  certainly  must  be  necessary  to 


(a)  fViOk.  N.  Ixxviii.  to  Gilb.  Ten,  p.  417.  3  Rep,  8.  a. 
HejfdotC%  case. 
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adduce  some  reason  why  the  statute  should 
be  so  far  contradicted  as  to  warrant  us  in 
saying  that,  notwithstanding  the  express 
words  of  the  statute,  and  notwithstanding 
copyholds  are  **  lands,  tenements,  or  here- 
ditaments,'' they  shall  not  he  within  its  pro- 
visions. But,,  indeed,  this  seems  to  be  now 
acknowledged  (  6  ). 

Should  a  Qtatute^  indeed,  ordain  that  the 
'*  landSf  tenements,  ai^d  hereditaments," 
of  a  person  convicted  of  treason  or  felony 
shall  be  forfeited  to  the  king^  the  injury 
which  .the  lord  would  sustain,  were  copy- 
holds within  liiat  statute,  i^ould  be  strongly 
appment  j  and^  mog;  unquestionably,  it  could 
never  be  thie  int^qtion  of  the  legislature 
to  puoi^  a  pi^rsQo  who  had  no  share  in  the 
crime. 

A9  aigum^nt   is  urged    in  the  case  of     [  lea  ] 
Hqrringf(m  v.  ^mth  (c%  against  the  opi- 
nigo  th^t   copyhq}ders  shall    be  bound  by 


(*)  Carth.  ao5.  Olaoer  v.  CopCj  aod  see  Cawp.  705. 
Doe  ▼.  RouiledgCy  &  DougL  716.  N.  [ij.  S.  C.  cited, 
(c)  2  SiiL  43.  Sc  see  ibid.  74. 
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^  an  act    of    parliament,    that  they  are  not 

parties  to  such  act;  having  no  vote  in  the 
election  of  knights.  But  though  this  argu- 
ment is  ingenious,  it  is  not  very  formid^ 
able ;  for,  if  it  would  prove  any  thing,  it 
would  prove  too  much ;  and  so  be  felo  de  se : 
it  would  prove,  that  as  copyholders  are  not 
parties  to  any  act,  they  cannot  be  bound  by 
any  act  (unless,  at  least,  they  are  expressly 
named) ;  while  it  is  acknowledged  on  all 
hands  that  they  are  within  the  purview  of 
several. 

A  statute,  it  seems,  may  extend  to  copy- 
holds in  some  of  its  provisions  and  not  in 
others;  so  that  copyholds  may  be  included 
in  one  part,  and  not  in  another  part,  of  the 
same  act.  Thus  the  first  chapter  of  the 
statute  of  MertoHy  relative  to  damages  in 
dower,  has  been  adjudged  (cf)  to  extend  to 
[  180  ]  copyholds,  while  the  tenth  chapter  of  the 
same  statute  of  Merton^  relative  to  attomies 
to  do  suit,   has    been    adjudged  (e)  not  to 


(rf)  4  Co.  30.  b.  Sham  &  Thompson ;  ft  afde,  ch.  3. 
Of  Freebench,  p.  [91]. 

{e)  3  Inst.  100.  &  ante,  ch.  4.  Of  Guardianship, 
p.  [106]. 
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extend  to  them.  So  the  aixth  section  of  the 
statute  32  Hen.  8.  c.  28.  which  gives  an 
entry  instead  of  a  cm  in  vitdy  has  been  said 
to  extend  to  copyholds,  though  the  other 
parts  of  that  statute  do  not  extend  to 
them(y). 

Copyholds  are  within  the  first  chapter  of  statotM 
the  statute  of  Merton^  which  is  relative  to.  to  cop^oids. 
damages  on   recovery  in  dower,   as  abready  ^^^^ 
noticed. 

So  they  are  within  the  third  and  fourth  ^3^- 1*«-3- 
chapters  of  fVestnu  2.  which  give  a  cui  in 
vitd^  receitf  and  qiwd  ei  deforceat  (jg). 

But,  as  the  statute  32  Hen.  8.  c.  28.  is     [  IM  ] 
said  to  extend  to  copyholds,  it  should  seem 
that  the  cvi  in  vitA  is  become  unnecessary  (Ji). 


(/)  See  GUh.  Ten.  184-5.  &  see  3  Co.  9.  a.  Sed 
quare,  ic  vide  post.  And  so  of  many  other  acts.  But, 
indeed^  the  subjects  of  the  several  chapters  of  most  sta- 
tutes di£Per  so  greatly  that  this  must  frequently  occur. 

(g)  Cro.  Car.  43.  3  Co.  9.  a.  As  to  the  first  chapter, 
De  DonUy  see  antef  vol.  i.  ch.  4. 

(A)  AnUy  ch.  i.  Of  Courts,  p.  [36].  &  this  chapter, 
p.  [189]. 
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4  Hen.  7- 
c.a4. 


3a  Hen,  8. 
c.  3. 


3a  Hm.  8. 

C.9. 


3a  Hen.  8. 
c  34- 


[101] 

37  £^.  c.  4< 


So  copyholds  are  within  the  statute  of 
4  Hen.  7,  with  respect  to  fines  being  a  bar 
on  fire  years  non-daim  (i). 

m 

So  they  are  within  the  statute  32  Hen.  8* 
c.  2.  as  to  limitations  of  actions  (k). 

So  they  are  within  the  statute  32  Hen.  8. 
c.  9*  rehitave  to  champerty,  maintenance,  and 
buying  of  titles  (l). 

So  they  are  within  the  statute  32  Hen.  8. 
c.  34.  enabling  grantees  of  reversion  to  enter 
for  condition  broken  (in). 

So  they  seem  within  the  statute  27  EHz. 
e.  4.  of  fraudulent  conveyances  (n). 


1  Joe,  c.  15.         3o  they  are  within  the  states  1  &  2»  Jac. 
ai  Joe.  c.  19.    relative  to  bankrupts  (0). 


(»)  9  Co.  105.  a.  Margaret  Podgeru  case 

Ik)  See  ante,  ch.  1.   Of  Courts,  p.  [37].  and  vol.  1. 

P-  [345]-  N.  (0). 

(/)  4  Co.  26.  a.   Co.  LUt.  369.  b. 

(w)  Ante,  ?ol.  1.  p.  [120]. 

(n)  See  Doug^/.  716.  N.  [1].  Doe  v.  Routledge,  cited ; 
&  Cotvp.  705.  S.  C. 

(0)  Cro.  Cor.  550.    Crisp  v.  Pra«.    Gitt.  Ten.  182. 
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8d  Aey  are  within  the  tewatih  section  aoCw.  s. 
of  tbe  statute  of  frnds,  which  requires  all    ' 
declarations  of  trusts  to  be  in  writing  (|i). 

So  they  are  within   the  statute  7  Ann.  'jAmh.c.  19. 
c.  19.  relative  to  .conrejfanoes  by  infant  trus* 

tees(^). 

And  the  4  Geo.  2.  e.  10.  relative  to  con-  4C«>.3.c.ia 
veyanoes  by  the  committees  of  lunatics.   (See 
ante,  vol.  1.  p.  [63].) 

So    copyholds    seem    within   the   statute  a  Geo,  2. 
4  Geo.  3.  c.  28.  s.  5.  relative  to  distresses 
for  rent  arrear  (r). 

So  they  are  within  the  statute  9  Geo.  2.  9  Geo.  a. 
c.  36.  of  mortmain  (s). 


{p)  See  N.  (3.)  to  Co.  LUt.  111.  b.  &  Ambler^  151. 
Withers  v.  WUkers. 

(q)  See  an^^,  vol.  1.  p.  [63]. 

(r)  See  antey  eh.  8.  p.  [i8i-3]. 

(s)  See  1  Fer.  SS5.  AUomey  General  ¥.  Atidremi. 
&  anf^y  vol.  1.  p.  [si 3]*  Attorney  General  v.  jLotc/ 
^eymotf^/l,  &  of.  [See  also,  1  Vee.  108.  ilmoU  v. 
Chapman^  and  3  BarfMtv.  ^  Aid.  149.  DO0  d.  Homon 
V.  Waterton*] 
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Statutes  whicb      But   copyholds  are  not  within  the  tenth 
to  coDjhoids.   chapter  of  the  statute  of  Merton^  enabling 
^jJt"-  ^'      suitors  to  make  attomies  (/). 


52  Hen.  3. 
f.  9- 


Nor  do  they  appear  to  be  within  the  ninth 
chqyter  of  the  statute  of  Marlbergep  winch 
gives  contribution  for  suit  (ti). 


6 Fd.  I  Stat,  I.      Nor  are  they  within  the  twelfth  chapter 

c.  13. 

of  the  statute  of  Glocester^  relative  to  foreign 
warranty  (v). 


11  Ed.  1. 


[193] 

13  Ed.  1. 
c.  18. 


Nor   the   statute  of  Acton  Bumelf    de 
Mercatorihus  (a:). 

Nor  the   statute  of  Westm.  2.  c.  18.  of 
elegit  (y). 


17  £/.  a.  I/.  1.      Nor  the  statute  de  prcerogativa  regis j  c.  9. 
relative  to  idiots  (z). 


(t)  AfUg,  p.  [106].  [189]. 

(u)  Ante,  ch.  8.  Of  Suit,  p.  [179]. 

(r)  a  Inst.  325. 

(x)  Moor.  128.  in  Heydon'%  case. 

{y)  3  CO'  9*  A*  in  Heydon'%  case.T— As  to  the  first 
chapter,  De  Donis,  see  ante,  voL  1.  ch.  4. 

(z)  Co,  Copyh.  8.  55.  Tr,  IS5.  Watk.  Gilb.  Ten.  6. 
k  223. 
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9 

Nor  the  statute  i6  Ric.  2.  c  5.  as  to  papal  ^^^<^^  «• 
^ulls  (a). 

Nor  the  statute  11  Hen.  7.  c.  20.  relative  n  Hen.  7. 
to  alienations  by  the  wife  of  the  lands  of  her 
husband  (b). 


Nor  the  statute  of  uses  (c).  27  JEfen.  a 

c  la 
[  ^^'^  ] 

Nor  the  ninth  section  of  the  last-mentioned  27  Hen.  a 
^tute,  relative  to  jointure^  (d). 

31  Hen.^,c.  1. 
3a  Ifen.  8. 

Nor  the  statutes  enforcing  partition  (e).        ^'^'^  ^.c.^i. 

"J  Ann.  c.  18. 

(a)  GtZft.  Ten.  186.' 

(b)  Ibid.  181.  &  an/e,  vol.  1.  p.  [185}.  N.  (x).— But 
if  ihtJreehoU  be  coDveyed  to  the  husband  and  wife, 
the  copyhM  interest  wmld  be  gone  ;  and  the  lands,  of 
eoDsequence,  would  be  within  this  statute.  Cro.  EUz.  24. 
Stockbridge^B  case. 

(c)  Ante,  vol.  1.  p.  [100].  [185].  N.  (x).  328.  2  Siderf. 
41.  73.  Harrington  v.  Smith, 

{d)  Gilb.  Ten.  182.     See  i   f^es.  54.      Walker  v. 

(f)  Co.  Copyh.  s.  54.  Tr.  125.  GUb.  Ten.  185. 

Note,  it  is  said  at  the  end  of  Cakhorpe  {Read.  98), 
it  was  agreed  in  tlie  Duchy  Chamber,  that  if  two  joint- 
ieaants,  copyholders  in  fee,  make  partition,  it  is  good, 
and  no  forfeiture  nor  alienation.     But  in  N.  (1.)  to 
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3aHm.8.  jfor  the  statute  32  Heru  8.  c.  28.  s.  6.  as 

c.  a8.  f.  6.  ^  ^^ 

to  a  discontinuance  by  the  husband  of  th^ 
wife's  land  {f). 


32  Hen.  8.         Nmr  the  statute  39  Hen.  8.  c.  98.  relative 

to  leases  by  tenants  in  tail,  or  persons  seised 
in  right  of  their  wives  or  churches  (jg). 


Co.  Liu.  59.  a.  {Hale*s  MSS.J  it  b  said  that  parceners 
of  copyhold  cannot  make  partition  without  the  lord's 
license.  See  also  AmU.  s68.  Oakley  ▼.  Smithy  &  3  B<h 
sang.  A  Pii&r,  378.  Burrdl  y.  Dodd.  And  it  was 
adjudged  in  that  case  that  customaiy  estates  are  not 
within  those  statutes. 

(/)  Moor.  596.  Bullock  A  DibUy.  GUh.  Ttn.  178. 

{g)  Gilb.  Ten.  179.  185.  t.  r.  as  I  conceite,  so  as  to 
authorise  a  lease  without  license  or  custom.  But  if 
custom  waitant  a  lease  for  twen^-one  years,  or  a  li- 
cense be  obtained  for  that  period^  I  apprehend  such 
lease  would  be  within  the  statute,  and  bind  the  wife 
and  bsue.  A  lease  by  custom  or  license,  is  a  common- 
law  interest :  and  though  the  statute  cannot  authorise 
the  copyholder  to  create  a  common-law  interest  to  the 
prejudice  of  the  lord,  it  may  certainly  bind  that  interest, 
when  created  under  a  custom  or  license. 

The  person  taking  sudi  lease  would  not  become  a 
tenant  to  the  lord,  or  a  copyholder :  the  person  hokling 
by  copy  (or,  the  lessor)  would  be  the  lord's  tenant. 
The   lord,  therefore,  would  not  be  injured  by  the 
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Nor  the  statute  32  Hen.  8,   c.  37.  em-  3a  Hen.  8. 
pomenng   executes   to    distrain  (A)*      Sed  ^  ^' 
qtuere. 

Ner  the  statutes  of  wills  (1).  5^  S*"-  2'  ^-  !• 

agOr.  9.C3. 

Nor  the  statute  13  EUz»  c.  4.  for  making  i^FUx.  c  a- 
accountants  lands  liable  to  pay  debts  due  to 
the  crown  (Ar). 

Nor  the  statute  21  Jac.  c.  16.  of  limita-  91  /«&  r.  16. 
tions,  $0  as  to  bar  an  action /or  a  fine  (/). 

Nor  the  statute  of  12  Car.  2.  enabling  a  12  Car.  3. 
father   to   appoint  a  guardian  to  his  child,  ^'^^^ 
when  there  is  a  custom  Jbr  the  lord  to  have 


extension  of  the  statute  to  such  leases,  and,  conse- 
quently,  the  statute  ought  to  attach  on  them  agreeably 
to  what  has  been  said  (p.  185,  &.c.). 

But  qtueref  as  the  statute  requires  that  the  lands  be 
such  as  were  most  commonly  letten  to  ferm  for  twenty 
years  before.  See  s.  n.  (3). '  Yet  a  letting  at  will  is 
sufficient.    See  a  BL  Comm,  320. 

(fi)  See  atUCy  ch.  8.  Of  Rents,  p.  [i8a]. 

(t)  a  Atk,  36.  TuffheUr.  Page.  Ante,  toI.  1.  p.  [i32]. 

(k)  See  GUb.  Ten.  189. 

it)  Ante,  vol.  1.  p.  [321]. 
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the  "wardship ;  but  it  should  seem  that  they 
are  within  this  statute  in  cases  where  no  such 
custom  prevails  (m). 

[  196  ] 

14  Geo.  a.  Nor  the  statute  of  14  Geo.  2.  c.  20.  s.  9.  (n), 

relative  to  estates  pour  autre  vie ;  for  that 
section  is  expressly  confined  to  cases  in  which 
there  is  no  special  occupant.  Now  there  can 
be  no  general  occupant  of  a  copyhold  (0) ; 
and,  of  consequence,  this  statute  cannot  pos- 
sibly extend  to  copyhold  property.  And, 
indeed,  it  would  not  be  here  noticed  was  it 
not  for  the  observation  in  Ambler. 


<m)  AntCy  ch.  4.  p.  [104]. 

(»)  See  Ambler^  151.  Withers  v.  Withers. 

(0)  AfUe^  vol.  1.  p.  [303-3]. 
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In  the  preceding  pages  it  has  been  noticed^  [  107  ] 
that,  according  to  the  feudal  institutions  from 
which  our  legal  system  of  real  property  is 
derived,  the  absolute  or  ultimate  right  or 
dominion  in  lands  was  vested  in  the  social 
body ;  and,  of  consequence,  must  have  been 
considered  as  "virtually  resting  in  that  person 
who  was  the  representative  of  the  state.  The 
king  was  the  representative  of  the  whole 
nation ;  and  the  landed  property  of  the 
whole  nation  was,  therefore,  to  be  held  im- 
mediately or  mediately  of  the  king.-  The 
kingdom  was  divided  into  portions  or  dis- 
tricts, and  partly  allotted  to  the  several 
inferior  chiefs,  and  partly  remained  in  the 
king's  hands.  The  inferior  chiefs^  in  like 
manner,  granted  out  portions  of  their  terri-  [  loe  ] 
tory  to  others ;  and  those  others  also  granted 
out  portions  of  their  possessions  to  be  held  of 
themselves. 
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14  Geo,  a. 
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the  rcardship ;  but  it  should  seem  th 
are  within  this  statute  in  cases  wher 
custom  prevails  (m). 


Nor  the  statute  of  14  Geo.  9  :^ 
relative  to  estates  pour  av    I' 
section  is  expressly  confinr / 
there  is  no  special  occup 
be  no  general  occup^*^ 
and,  of  consequence  # 
sibly  extend  to  e/ 
indeed,  it  would      * 


.  the 

.d  to  for 

^at  of  these 

.ely  dptional  in 

.ve  raMimed  then  at 


not  for  the  obs ' 


AeiB  haU  mordy  at 


(m)  Ante         ^^  »»»«^   ^"^ 

(n\  Se^     jg^  and  faBdiy  in  hia  «^ 


/ 


potseaaioa 


jg:.  and  even  whtta  k©  died,   kia  clut 

^weie  fr«piently  Jiehiiilted  to   mceeii 

^     This,    howtttr,  dqjended  ^q)0^  th^ 

j^jisnre  of  the  lord :  and  if  tiie  lord  <5<ai- 

^ted  thit  aoxne  of  the  postetdly  of  the 

//^^  dboeasod    t^mnt  shwld    agm  oecu|>]ir  the 

laiidi^  it  ifas  for  hiim  t6  leleet  the  indiU 

tidiiiL    Hence  the  vmety  of  ^atoAa  as  to 

descents. 
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^   comld  not  aapsdte  mj  ab9»- 
*  chattels^  tHey,  of  coarse^ 
'ord  when  the  villein 
^r  hoifever,  often 
n*  of  the  rft- 
.iowledgment 
^  not  a  matter 
si  generally  required 
of  a  portion  in  order 
ght  to  the  whole.    Hence 
or    render  of  the  best  beast 
ftom  its  analogy  to  the 
y »  or  proper,  heriot,  wa^  called  hy  the 


^'^^^^TK  the  heir  sacoeeded  to  die  lands  cf 
^  ^^cestdr,  he  did  k  by  fevocur  also,  and 
Bot  a^  Qf  rig^.  Heaioe  he  too  acknofdedged 
^^  Coed's  maiufieeiiee  by  paying  his  relief  or 


Holding  thus  at  the  will  of  the  lord,  the  [  MO  ] 
fffleitt  could  not  alieii:  nor  covld  the  ab- 
00bitc  er  pitare.  viDein  even  rsKn^isli  bis 
0i«a  posBessioii^.  When,  howBteTf  tbe  v3r 
lein  was  petiatltdd  to  detevnritte  his  ^  te^ 
nancyt  he  could  only  cease  to  be  a  tenant 
liimself ;  and   had  no .  authority  to  deliver 

p  a 
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What  remained  in  the  immediate  possession 
of  the  king  or  other  lord,  was  said  to  be  in 
demesne,  and  either  lay  waste,  or  was  culti- 
vated by  his  vilieins  ior  hi^^  use. 

Small  portions  of  these  demesnes  were 
often  allotted  to  particular  villeins,  under 
st^mlated  retoms  f  md  the  overphis  of  the 
profits  they»  of  course,  were  eaCitited  to  for 
their  safiport.  As  die  assi^ment  of  these 
portion  bow^m,  was  entit^ly  aptional  in 
tiie  lordf  so  he  night  have  resumed  them  at 
his  pleasure.  The  viUein  bald  merely  at  his 
will. 

If  the  viUein  behttved  himself  weU,  wu 
ndustrioiis^  audi  fatkhfid  in  his  returqis^  he 
often  eonlinuad  in  the  potsesnon  of  the 
lands :  and  even  whta  he  died,  his  ehil* 
drtti  were  freifnently  t»eft3^ted  to  suceefid 
Urn.  This,  however,  depended  upon  the 
j^eesmre  of  the  lord :  and  if.  th^  lord  eon- 
1 190  ]  mtdeii  thit  some  of  the  postetoty  of  the 
doQessed  tenant  shoftdd  agiw  occupy  the 
Imtda^  it  was  £af  him  t6  seleet  the  JndU 
vidtiri«  Hence  the  varietur  of  ^atoma  sis  to 
descents. 
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As  tht  ritlein  oonld  not  aeq^ineany  ab9»- 
lute  property  in  Us  chattel^  tKey,  of  coniw, 
most  have  ftlien  to  his  kcd  when  the  villein 
bippetted  to  die.  The  lord,  hairever,  often 
rakinquished  his  chdm  in  &vour  of  the  tS- 
lein'a  relations;  but,  as  an  acknowledgment 
that  such  rdinquislunent  was  not  a  matter 
<if  right  but  of  favour,  he  generally  requiired 
the  payment  or  render  of  a  portion  in  ofder 
to  evidence  his  right  to  the  whole.  Hence 
^  payment  or  render  of  the  best  beast 
or  good;  ndhich,  ftom  its  analogy  to  the 
solitary,  or  proper,  heriot,  was  called  by  the 
same  term* 

When  the  heir  sacoeeded  to  the  lands  cf 
his  ancestor,  he  dBd  it  by  fiwour  also,  and 
mot  as  of  rig^.  fienoe  he  too  acknowledged 
his  loed's  mnmficeiiee  by  paymg  his  relief  or 


Holding  thus  at  the  will  of  the  lord,  the  [  MO  ] 
i^in  could  sot  alieii:  nor  covld  the  ab- 
aohite  or  pore  viDein  even  relin^ish  bis 
owtE  poBsessioii,.  When,  bewever,  tbe  v3i- 
kin  was  petiatltdd  to  detevnritte  his  ^  te^ 
nancy,  he  could  only  cease  to  be  a  tenant 
hhnself;  and   had  no,  authority  to  deliver 
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over  the  possession  to  another.  The  lord^ 
however,  sometimes  accepted  his  resigna- 
tion under  confidence  to  re-grant  the  lands 
to  a  person  whom  the  tenant  should  ap- 
point. This  was  optional  in  the  lord ;  and, 
therefore,  he  did  it  under  what  conditions 
he  chose  to  insist  upon.  Hence  the  fine 
on  alienation,  or  on  the  in-coming  of  a'  pur^ 
chaser  or  tenant. 

When  the  lord  had  accepted  the  rerig^ 
nation  or  surrender  of  the  former  tenant,  he 
called  in  the  person  whom  it  was  wished 
should  succeed  him  ;  that  the  lord  might 
be  satisfied  that  he  was  a  proper  person 
to  be  admitted  in  his  tenancy,  and  to  give 
him  the  possession  of  his  lands.  Hence 
the  origin  of  our  present  admission  ;  of 
the  oath  of  fealty ;  and  of  the  livery  of  pos* 
[  201  ]  session  or  seisin  which  is  still  sjrmbolically 
given. 

The  new  tenant,  like  the  old  one,  was 
equally  to  hold  at  the  will .  of  the  lord ;  and 
if  he  ceased  to  comply  with  it,' the  grant  also^ 
of  cohseijuence,  ceased.  Hence  the  doctrine 
of.focfetture.  ... 
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Upon  the  whole,  therefore,  the  law  of 
copyholds  seems  founded  upon  principles 
rational  and  just  in  their  origin,  and  per- 
fectly adapted  to  the  manners  of  the  age  and 
people  when  and  among  whom  they  were 
established. 

'    The  right  of  the  lord  to  his  fines  and  his 

forfeitures,   his  privileges  and  emoluments, 

remains  indisputably  good.      As  copyholds 

were  at  the  will  of  the  ford,   it  belonged 

to  the  lord  to  affix  the  terms  of  his  gift. 

The  ancestor  accordingly  accepted  the  gift, 

and  was  thankful :  and  the  heir,  who  now 

enjoys,   ought   not  to  murmur    because  he 

has  not  more  than  his  for^&thers^  and  byt 

for  whom  he  would  have  nothing  to  hold : 

and,  more  especially,  as  the  alterations  that 

a  change  of  manners  has  introduced,  have     [  9M  ] 

been  uniformly  for  his  benefit.     The  coiirts 

have  established  his  right  to  succeed ;  have 

established  his  right  to  alien*  They  have  even 

relieved  against  forfeitures,  and  restricted  the 

lord  in  his  fines. 

The  purchaser  has  no  better  cause  to  com* 
plain ;  he  knew,  or  ought  to  have  known^ 
the  terms  to  which  the  lands  were  subjected. 
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He  purduised  with  his  eyes  open ;  and  if 
he  hats  made  a  bad  bargain^  it  can  <Mily  be 
the  coniequeBce  of  his  own  indiscietion.  If 
the  hmds  are  leas  ▼aliud>ie  than  freehold^  he 
has  paid  a  conaidention  for  them  propor- 
tionably  less. 

But,  on  the  other  hand,  it  mnst  be  eTid^nt, 
that  though  the  principles  on  which  the 
doctrine  of  copyholds  is  founded  wen  origi«- 
nally  wise  in  themselves,  yet  that  many  of 
them  ave  now  obsolete,  and  many  forgotten* 
The  necessity,  and  even  propriety,  of  their 
continuance  has  ceased  to  exist.  We  have 
now  no  villeins,  diank  God !  and  the  lnws 
winch  coald  relate  only  to  villeins  ought* 
[  203  ]  theieTope,  to  be  swept  away*  But  the  pro* 
grass  of  manners  is  always  gradual,  and  often 
smperoeptiUe ;  and  hence  a  system  is  fre- 
quently suSered  to  continue  vdicn  its  prin* 
cijies  are  disowned. 

The  wisdom  and  expedienoy  of  a  g^ieral 
law,  to  which  all  landed  property  sh(Hik{ 
be  alike  subject,  and  the  confusion  and 
manifold  evils  t^ieh  are  inevitably  attendant 
on  a  diventy  ef  local  cnstqms,  must  be  ap« 
parent  to  every  one.    A  natimi  can  acarcety 
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experience  a  greater  curse  tbaa  a  com^ 
plicated  and  difeordaDt  code.  For,  accord- 
iBg  to  the  remark  of  fm  ingemoua  and 
el^pant  writer,  ^*  no  sow  ai  jiiKtsoe  becomeg 
a  science,  so  soon  does  injustice  become  a 
trade." 

The  more  raried  and  complex  the  laws,  the 
kas  they  mot  neceagnily  be  understood  ;  and 
die  loas  they  are  imdentood,  the  more  will 
tbe  artless  and  iaaocent  be  placed  in  thepoww 
of  the  artful  and  rapackms. 

As  we  have  manifestly  outlived  the  prin-  [  204  ] 
ciples  of  oopyhold-iaw,  why  diould  that  law 
be  continued  ?  The  hiqppy  consequences  of 
tibe  statute  of  the  12th  of  Charles  iheSecondy 
which  i^[H>lidied  so  many  ftodal  incidents,  and 
turned  the  generality  of  tenures  into  that  of 
eommoa  socage,  hold  out  to  us  the  strongest 
encouragement  to  reduce  our  laws  ef  real  pro- 
perty still  more  to  the  standard  of  wisdom  by 
redncing  thrai  to  the  spirit  and  mannera  of 
the  times.  Why  must^  we  be  perpetually 
appealing  to  the  fool's  idol  of  precedent? 
Why  be  dissatisfied  with  omnmon  sense? 
May  uot  wh«t  wns  just  at  one  period^  become, 
under  other  circumstances,  unjust?  Or  will 
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truth  be  no  longer  truth  because  our  fore- 
fathers happened  to  blunder?  Or,  finally, 
may  not  that  which  was  wise  in  the  infancy  of 
a  state  become  inapplicable  when  men  cease 
to  be  rude  ? 

There  are  many  difficulties,  it  is  true,  in 
the  way  of  a  general  enfranchisement :  but 
[  205  ]  what  is  there  of  general  importance  that 
can  be  effected  without  having  difficulties  to 
encounter?  Without  amelioration  we  must 
degenerate.  A  system  of  jurisprudence  can- 
not remain  perpetually  the  same,  while  the 
manners  of  a  nation  change.  The  prin- 
ciples which  originated  in  barbarism,  cannot 
meet  the  wants  of  an  improved  and  refin- 
IPS  ^S^*  ^^^  manners  of  a  nation  must 
be  stationary,  or  stationary  laws  cannot  long 
regulate  its  conduct.  The  principles  of 
nature  are  fixed  and  immutable,  and  laws 
founded  on  those  principles  will  always 
apply ;  but  laws  founded  on  arbitrary  im- 
positions, or  the  peculiar  manners  or  neces. 
sities  of  a  particular  age,  should  not  be 
permitted  to  shoulder  out  common  sense 
from  society,  or  to  encumber  the  conduct 
of  persons  to  whom  they  cannot,  in  reason^ 
relate. 
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K  every  thing  desirable  cannot  be  effected, 
it  does  not  follow  tbat  we  ought,  therefore,  to 
do  nothing.  If  an  immediate  and  imiversal 
enfrandbisement  of  copyholds  cannot  be  ac- 
complished, an  enfranchisement  may  be  eflfected  [  ^^  1 
partially  and  by  degrees.  The  more  we  ad* 
vance  towards  perfection,  the  number  of  evils 
which  we  leave  will  be  less.  Thus  an  act  may 
be  passed  obliging  every  lord  seised  in^e 
simple  to  enfranchise,  on  so  many  years  average 
of  the  seigniorial  emoluments.  The  average 
may  be  ascertained  by  commissioners  or  a 
jury.  Tenants  in  tail  may  also  be  enabled  and 
compelled  to  enfranchise,  as  enfranchisement 
would  be  so  evidently  beneficial  to  the  nation 
at  large.  A  tenant  in  tail  may  now,  by  certain 
means,  alien  the  manor  in  fee ;  what  impro- 
priety then  would  there  be  in  enabling  him 
to  convey  the  freehold  qf  a  Jew  copyhold 
tenements  by  some  solemn  deed?  And  the 
power  of  enfranchisement  might  be  extended 
as  circumstances  would  admit.  The  preju- 
dices of  the  ignorant,  and  the  opposition  and 
arts  of  the  interested,  must  be  expected  and 
met  i  but  we  should  meet  them  with  manly 
firmness,  while  conscious  of  the  integrity  of  our 
views.     We  should  recollect,  that  we  cannot 
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reason  from  a  matter  of  fact  to  a  matter  of 
[  207  ]  right :  and  that  it  does  not  Miom  of  necessity 
that,  because  absurdities  or  inconveniencea 
existy  they,  therefore,  ought  to  be  cherished. 
There  cannot  be  a  more  certain  cause  of 
destruction  than  the  accumulation  of  what  is 
absurd. 
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No.  I. 

CUSTOMS  OF  DYMOCK. 

Grant  and  Confirmation  qf  sundry  Bights 
and  Customs  to  the  Lord  and  Tenants  of 
the  Manor  t^f  Dymock^  in  the  Cotmty  qf 
Gloucester. 

Oliveii,  Lord,  protecter  of  the  comnion* 
wealth  of  England,  Scotland,  and  Ireland^ 
and  the  dominiong  and  territoreis  thereta 
belonging.  To  all  to  whom  these  presenta 
shall  come,  greeting.  We  have  received 
the  inroUment  of  an  indenture  dated  the 
15th  day  di  April,  in  the  seventh  year  of 
the  reign  of  the  late  sovereign  Lady  Queen 
Elizabeth,  made  between  the  Right  Honour* 
able  Walter  Viceeouat  Hereford,  Lord  Fer*> 
rers,  of  Chartely,  and  lord  of  the  manor  of 
Dymockp  of  the  one  partie,  and  Florys  Bar^ 
ston,  gent,  and  others,  tenanta  of  the  said 
manor,  of  the  other  partie  ;  as  dso  a  schedule 
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and  memorandum  under  the  said  indenture 
made,  and  in  the  high  Court  of  Chancery 
remaining  of  record  in  their  words.  (Then 
follows  the  indenture  of  agreement  in  hec 
verb,  and  after  that  the  schedule.) 

A  schedule  indented  of  the  old  and  antient 
customs  of  the  -manor  of  Dymock,  in  the 
county  of  Gloucester,  used  within  the  same 
manor  by  the  customary  and  antient  demesne 
tenants  of  the  said  manor,  tyme  out  of  mynde 
of  the  remembrance  of  man ;  between  the 
Right  Honourable  Walter  Vicecount  Here- 
ford, Lord  Ferrers,  of  Charteley,  and  lord  of 
the  manor  of  Dymock,  of  the  one  party,  and 
the  custom  and  antient  demesne  tenants  of 
the  manor  aforesaid,  of  the  other  party,  as 
hereinafter  expressed. 

Tenants  to  Inprimis^  the  custom  of  the  said  manor  of 

estates  ^them  I^fnock  is  and  always  have  been,  for  tyme 
^di!^rb!wdiie«.  ^^'  ®^  mynde,  that  the  custom  and  antient 
See  my  Copyh.  demesne  tenants  of  the  same  manor,  have  used 

V*  1.    p.   149.  N 

freely  to  have  and  to  hold  their  lands  and 
tenements  within  the  manor  aforesaid,  to  them 
and  their  heirs  of  their  bodies  lawfully  be- 
gotten ;  the  reversion  or  remainder  thereof  in 
fee  to  the  lord  of  the  manor  aforesaid. 
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Item,  that  they  have  used  allwaTS,  all  the  Tenants  may 
tuie  abovetaidy  when  they  he  disposed,  or  will 
sell,  give,  grant,  or  alienate  their  lands  or 
tenements  to  any  person  or  persons  whatSD- 
ever,  to  msike  a  $tate  *  th^eof  by  free  deeds,  (*  a  stat^ 
indented,  or  poll  deeds  to  sudi  persons  what* 
aoever. 


To  have,  to  hold,  to  them  and  to  their 
heirs  of  their  bodies,  lawfully  begotten,  the 
remainder  thereof  to  the  lord  and  his  heirs  for 
ever,  with  licence  of  the  lord  of  the  manor,  in 
that  behalf  obtained. 


Item,  the  custom*  is,  that  the  lord  of  the  ^la^seto 
manor  for  the  time  being,  have  always  used,  ^^Jl^^^ 
for  the  time  aforesaid,  to  ffive  and  irrant  in  the  ft,o<»aniiuee  of 

r  .  1  •        1  .-,   ^  House  of 

court  or  courts  baron  there  withm  the  said  Commons  in 

-1  ^      r  .  X  1777,  whether 

manor,  upon  the  request  of  any  tenant  or  these  tenants 
tenants,  disposed  to  make  alienation,  as  is  ^fj^t^'^ 
aforesaid,  such  licences  tq  do  the  same.    And  ^j^^*^' 


the  same  is  to  be  inrolled  in  the  court  rolls  of  «  mtmJamui 

would  lie  to 

the  same  manor,  by  the  steward  of  the  lord  compel  the 

#•      .i_     .  •        1    •  lord  to  grant  a 

for  the  time  being.  license  ff  be 

refused  it.       ' 

Item,  that  the  tenants,  aforesaid,  for  such  paid  for  Ucense 
Uoences  and  alienation,  as  is  aforesaid,  have  ^etid.'^My 
used  to. pay  the  lord  of  the  manor  one  year's  c^A.a87.(jr). 


ns 
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r^nt,  by  tbi  name  oi  a  refief ;  and  (^  the 
Btevvardy  ftr  a  copis  of  the  s^U  lioenoe^  two 


Tifo  coarto  to 
be  held  in  a 
year. 


Item,  (3ie  cmtom  ii^,  that  the  ferA  of  the 
mafffor  shall  yearly^  two  thited  m  the 
year,  keep  his  law  days  and  courts  baron  in 
manner  and  form  following,  (that  is  to  say), 
fme  mthm  a  menth  neart  After  the  feast  of 
St.  MiehaeU  and  the  other  within  a  ntontlk 
after  Hocketuesday. 


Alienation  to 
bar  the  heirs 
of  the  alienoc 


Item,  the  custom  is,  that  all  and  erery  ^c^ 
alienations  made  of  lands  or  tenements  with 
a  licence,  ai^  »  aforesaid,  he  a  bar  for  ever 
by  the  eastern  <^  the  said  manor,  to  the  \mt 
er  hdn  c^  Meh  tenant  or  tenants^  and  alro 
ta  Ihe  lord  of  the  said  toMm  and  his  heirs,  td 
demand  er  ohnme  any  the  lands  or  ten^menCa 
se  sSiened,  ae  \b  aforesaid,  for  defaok  of  issue 
of  the  body  of  the  tenant,  that  alieneth,  and 
^at  no  writs  ^  Jbrmed&nne  m  dieseendre  tof 
Ihe  heir,  nor  remainder  fyr  the  lord,  hatli 
been  used  to  be  commenced  or  brought  withm 
the  said  manor,  or  at  the  common  law,  by 
any  heir  er  heira  of  the  tenants  ofiMesaid,  so 
aliening,  ai^  h  afcNresaid,  er  by  the  lord  er  )u» 
hem>  for  the  hmifa  aliened  with  licence,  aa- 
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is  nfinoaidt  for  that  erttry  Mch  ienmt  may 
alieiiaCe,  zs  is  afinesttd,  fagr  the  cnstom  of  the 

Mid  maniMr. 

JittoN^  the  ciitfam  ]t»  that  every  tcnasit  albre^ 
and,  sfaaU  pay  to  the  brd  and  his  h^n^  at 
eTery  their  deaths^  hia  beasts  that»  in  vdtie^ 
shall  be  the  hest^  &nr  the  hamatt  and  rdief» 
irfaidL  ia  ose  yeai^s  rest  for  every  messual^  Mmaage. 
whereof  every  sock  tenant  shall  dye  seiae^ 
and  not  orwise  except  it  be  specially  reserved 
upon  their  grants  heretofore  made,  and  if  the 
tenant  that  decesaeth  dyetb,  havii^  no  catde 
of  his  owft,  then  to  pay  his  best  implement 
of  houaehold  stuff  for  the  harriott^  and,  faf 
his  relief  a  year's  rent. 

Item^  the  custom  is,  to  have  a  three  weeks  Manor  court  to 
court,  if  there  be  any  playnt  of  debt,  Hespaas,  L^'wJ^t^if 
or  otherwise,  acoMfding  to  the  custom  of  the  <^'^'>''''^' 
said  manor,  affirmed  t^  any  person  withia 
the  said  mancNP,  titt  the  sane  be  ended  and 
tiied^  and  that  all  the  customary  lands  and 
tenements  within  the  said  manor,  be  plead- 
able within  the  aAMresaid  manor,  by  vnit  of 
right  dose,  and  not  at  the  eommon  tow* 
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Cottrti  to  be        Item^  that  the  custom  of  the  said-^nanor  is, 

lieid  on  per- 

sons  bripong  that  if  any  man  doth  demand  any  customary 
dMeonwam-  ^^^^  within  the  Said  manor  by  writ  of  right 
u^^eg^three  ^|Qg^^  against  any  tenant  within  the  manor 

^*^*™^>>^-     afovesaidy  there  to  be  brought  according  to  the 

custom  of  the  said  manor.  That  then,  upon 
sufficient  warning  to  be  given  unto  the  lord 
or  steward  of  the  said  manor,  they  have  used 
always  to  have  a  three  weeks  court,  untiil  the 
matter  in  controversie  be  tryed. 

Proceeding  Itcm^  the  custom  is,  that  if  a  writ  of  right 

^T  cUe.      dose,  according   to  the  custom  of  the  said 

manor,  shall  be  brought  within  the  said 
manor  by  him  that  have  cause  to  demand 
customary  lands  therein.  That  he  that 
purchase  or  bring  any  such  writ,  shall  at 
the  law  day  and  court  baron,  ddiver  the 
same  writ  unto  the  steward  in  the  presence 
of  the  court ;  and  the  stewards  to  breake  the 
same  writ  in  the  face  of  the  court,  and  to 
«read  the  same,  and  to  have  six  shillings  and 
eight  pence  for  the  breaking  the  writ,  and 
the  bailiff  three  shillings  and  four  pence, 
and  then  always  the  steward,  or  his  suffi- 
cient deputy,   every  three   weeks   to  keep 
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the  lord's  court  within  the  said  manor,  till 
the  matter  be  tryed  according  to  the  custom 
of  the  said  manor,  or  otherwise  made  an  end 
of  by  any  way  whatsoever,  so  that  he  which 
bringeth  the  writ  shall  bear  the  steward's 
chaise. 

ItefTiy   the  custom  is,    that  the  lord  is  to  The  lord  to 
have  a  steward  certayne  of  the  said  manor,  tfewMd. 
who  always  shall  keep  by  sufficient  warrant 
from  the  lord  of  the  said  manor,  under  hit 
hand  and  seal  of  arms ;  and  the  warrant  of 
the    said    steward    always,    at    every   court 
upon  demand^  to  be  read  in  open  court,  for 
the   true   knowledge  of  the  tenants  who  is 
the   steward   of  the  same  man6r,   if  it  be 
required ;  and  the  said  warrant  immediately 
after  to  be  delivered  unto  the  tenants  afore- 
said,  according  to  the  custom  of  the   said 
manor,   so   it  be  no  patent  of  the  steward- 
ship. 


//em,  the  custom  of  the  said  manor,   for  Tiie  lord  to 
the  time  aforesaid,    have  been,   that  all  the  neniQajMr 
tenants  of  the  said  manor  that  do  any  ser-  ^'^eu^'lJJL 
vice   in   the  homage  charged,    or  any  other 
being  in  any  office  that  day,  at  the  two  ge- 
neral courts.  itQ  be  twice  faolden  by  the  year 

VOL.  II.  ^  Q 


Wfttkii)«   on   CoDvhuldi. 
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at  i^  albresaid,  to  haire  their  dinners  at  the 
onlie  costs  an4  charges  of  the  lord  of  the  said 
manor  for  the  time  being. 

Appoimmcnt        jfem^  that  the   custom   is,    that  the  lord 

of  the  homage. 

or  his  steward  for  the  time  beftig,  at  every 
his  said  two  courts  as  is  aforesaid,  shall  chose 
one  of  his  freebencbers,  or  free  suitors  of 
court,  and  the  tenants  to  chose  one  other  \ 
and  that  they  two,  for  that  time,  to  elect 
and  chose  the  twelve  men  t  for  every  then 
court  days  for  the  lord's  homage ;  and  if 
they  cannot  agree,  then  the  steward  of  the 
lordship  to  chose  and  elect  the  twelve  men 
indifferently,  between  the  lords  and  the  te* 
nants  aforesaid. 

How  the  Iterrtj  the  custom  of  the  manor  is,  that  if 

lands  of  felons  .  _  , 

shall  be  dis-     any  of  the  lord's  tenants  there  do  commit 

Slfmi^  Go-     any  felony,  and  thereof  be  attainted  by  law, 
vM.  b.  a.  c.  4,  jjy  j^j^y  ^^yg  ^^  meaus  whatsoever,  that  then* 

the  lord  of  the  said  manor  shall  not  have  his 

lands   holden  of  him   by  escheate,   nor  the 

F«i.stat  '      queen's  majesty,   the  day,    year,  and  waste, 

gk^E4.'4.     but   the   next  heir   ymmediately  must  have 


c 
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the  same,  for  that  the  father  ought  to  go  to 
the  boughe,  and  the  son  to  the  plough. 

Itentj  the  custom  of  the  said  manor  is,  Tenants  oot 
that  no  tenants  shall  alienate,  give,  or  grant  out  Ucense. 
his  lands  or  tenements,  or  any  parcel  there- 
of,  otherwise  than  is  aforesaid,  without  the 
license  of  the  lord,  upon  payne  of  forfeiture 
of  his  tenements  soe  granted,  but  only  for 
twenty  and  one  years  in  possession,  or 
mider,  by  leave  upon  reasonable  suit  and 
request. 

Itentj  the  custom  of  the  said  manor  is,  that  Suiton  to  be 
at  every  court  there  to  be  holden  within  the  *^^•"• 
said  manor,  the?e  must  be  three  benchers  seemjOmk. 
ef  the  free  suitors  to  the  court  at  the  least,  J?,  (o).  ^ 
or  else  no  court    to   be  holden  within  the 
said  manor ;  and  the  benchers  to  be  amersed 
by  the  steward's  discretion. 


Item,   the   custom  of  the  said  manor  is,  Twiwtfta 
that  the  lord's  steward  maiy,  at  any  of  the  titles  on  de- 
two   law-days,    demaim    the    sight   of  such  8iewvd«tU»e 
evidences   as   any   tenant   within    the    said    ^*^®"'*- 
manor  holdeth  his  lands  by ;  and  if  they  or 
any  of  them  refuse  to  show  the  same  to  the 
steward  at  the  next  law-day,  to  the  end  it 


"Kit 
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may  be  inrolled,  and  no  sufficient  cause,  by 
burning  the  evidence,  embezelment,  or  such 
like,  why  the  same  cannot  be  shewed,  then 
the  lord  shall  seyse  the  lands  till  the  evidence 
be  shewed. 


Decdf  to  b« 
inrolltiL 


*  Iteniy  the  custom  is,  that  every  tenant  who 
shall  hereafter  have  any  deed  of  entayle  made 
to  him  by  licence  as  is  aforesaid,  shall  within 
one  year  next  after  the  date  of  the  same  deed 
of  entayle,  bring  the  same  to  the  steward  to 
be  inroUed,  upon  payne  of  forfeiture  of  so 
much  as  he  paid  for  his  licence. 


LiceQM  to  be 
put  in  execu- 
tioo  within  % 
jear  and  a 
day,  othtr- 
wi«e  to  be 
Toid. 


Item^  the  custom  is,  that  every  tenant 
which  shall  have  licence  granted  to  alien^ 
shall  execute  the  same  licence  within  the 
space  of  one  year  and  a  day  next  following 
the  same  licence,  or  else  the  licence  to  be 
void. 


Tenanu  dying  Item^  the  custom  is,  that  if  any  tenant  die 
ofthe^b^w,  8^iz®d  without  issue  of  his  body,  that  then 
,^***f^^^?^«  the  lord  shall  have  flJK  land  to  him  and  to 

their  landf  in       ^  ^  ^^ 

^M.  bis  heirs  to  dispose  of  at  his  and  their  will 

and  pleasure,  after  such  estates  expired  as 
were  made  by  the  licence  of  the  lord  by  the 
same  tenant'  that  deceased). 
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Iteniy  the  custom  ia,  that  the  wife  of  every  widows  to 

havedowar. 

tenant  that  dyeth  seized,  shall  have  the  third 
part  for  her  dower,  as  well  against  the  heir  as 
against  the  lord. 

Item^  It  is  agreed  that  the  tenants  shall,  Tewmti  to 

7^  ,  ,  doMTVlOM. 

from  time  to  time,  do^  such  services  in  the 
time  of  war  as  they  have  heretofore  accus- 
tomed. 

Exemplified  under  the  Great  Seah 
^nd  Dec.  1657. 
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No.  11. 
CUSTOMS  OF  YETMINSTER. 

25  Caroli  Secundi,  1673. 

Preeedm        Dtvers  ofthc  aucient  Customs  of  the  Manor 
j}tv^M  of  Yetminster  primaj  alias  Ubury  prebendf 

t.  tkuna.  within  the  Hundred  qf  Yetminster^  in  the 

County  qf  Dorset. 

The  lord  of  y*.  manor  ought  to  find  a  stew- 
ard to  keep  two  courts  there  every  year  at 
y^  least,  y\  one  ab\  Hocktide  the  0'.  about 
Michas. 

All  y*.  ten**,  of  y%  said  manor  are  bound 
to  do  their  suit  &  service  to  the  same  courts 
upon  reas'ble  warn*,  given  them  by  y*  reeve 
upon  pain  of  amercement.  The  reeve  is 
the  lord's  chief  officer  to  gather  up  his  rents 
and  to  levy  the  fines,  heriots,  and  amercem". 
all  wch  he  is  bound  to  deliver  &  make  ac- 
compt  at  Sarum  after  Hocktide  &  Michas 
if  y*"  lord  so  require  it ;  &  if  he  be  robbed 
by  the  way  or  by  his  negligence  or  waste,  or 
do   consume   any  part  or  the  whole  of  the 
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lord's  m<mej  in  his  hands  the  ten^.  are  bound 
to  mdce  ^tzsfaction  to  the  lord. 

The  reeve  is  to  be  chosen  at  every  Mi- 
ehas  court  for  every  yre  in  this  sort : — tlie 
whole  homage  must  deliver  3  ten^'.  names 
to  y*  stew*  wh'  of  1  must  dwell  in  Leigh 
the  0'.  In  ChetnoU  and  y*.  3"*  in  Yetmin^. 
and  "f.  stewafd  is  to  choo^  cff  those  three 
whom  he  lists.  Wch  re^fve  for  do*,  his  office 
is  to  be  allowed  his  own  rent  of  the  lord  for 
that  yre  ic  shall  have  fill  the  tops  &  bark  of 
the  trees  that  are  assigned  out  of  the  lords 
woods  to  the  ten**  for  the  reparations  y*.  yre. 

Any  ten*  may  ass",  nominate  or  sun',  his 
tenem\  to  his  child  or  to  amy  0'  per- 
son whom  he  listeth  at  any  court  before 
the  homage  or  out  of  y®.  court  before  the 
reeve  &  2  or  more  of  y*  ten^'.  or  if  it  ik>  hap- 
pen that  the  reeve  or  any  of  the  ten*',  be 
not  present,  he  may  make  notwithstand'  i 
p)od  surr'.  nominat*  or  a8signm^  before 
8uttc^  witnesses,  wheresoever  he  shall  be,  hf 
ddiver^.  a  rush  of  a  straw  or  by  say',  these 
Wordd  or  the  like  I  A.  B.  do  surr'.  my  t^- 
nem^  wch  I  hold  of  E.  D.  my  lord  in  the 
manor  of  Yetminst.  prima  into  y^  hands  of 

Q  4 
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the  lord  to  the  use  of  E.  F.  my  son  or  any 
o'.  or  by  any  o^   words  assignm^  limit**  or 
nominat'  his  barg".  say'.  &  except',   to  my- 
self after  y^.   custom   of   the   manor  there 
such  a  part  of  y%  dwell',  house  &;c.  &  such 
peels  of-ground  &c.  if  he  list  to  reserve  any 
to  himself  if  not  then  with\  any  sav*.  pro- 
Caia^^en.  vid**.   always   there  be  assigned  sufficient  to 
3-^|?p^^"  y«.   ten^    over  &   above  y%  excepts  to  pay 
by  which  the    tJig  lord's  rent  &  to  discharfi^e  reparat".  wch 

tenimt  was  ob- 

i^edtoeicept    shall   be   adjudged  by  y'.  whole  homage  at 
answer  the      the  Same  court  when  the  ten^  doth  claim  to 

be  SO  admit**.,  &  if  there  be  not  enough  to 
dischge  it  y'  homage  shall  be  chged  w'**.  y«. 
s^.  rents  and  reparations. 

Whats'.  y*.  husb**.  doth  except  unto  him- 
self having  then  a  wife  y*  same  wife  shall 
enjoy  y*.  same  excepts  in  as  large  a  man% 
dur<.  her  life  only  as  her  said  hush',  did  or 
might  do.  The  p'ty  that  doth  make  such  surr'. 
shall  no  more  be  called  a  ten^  but  an  ex- 
ceptsor  •  &  shall  enjoy  such  excepts  by  a 
written  copy  of  excepts  dur*.  his  life  with^ 
doing  suit  &  service  or  pay*,  any  rent  &  he 
to  whose  use  y^.  surr'.  was  made  shall  be  th^ 
tenant. 
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If  any  such  exceptor  will  set  to  farm  his 
excepts  j\  ten',  to  y\  same  barg".  ^hall  rent 
the  same  if  he  list  one  penny  within  any 
o'.  man's  price  y^  with'*  fraud  shall  offer  the 
same. 

If  any  ten^  do  ass».  or  surr.  out  of  ys  court 
&  y\  surr^  or  assignment  be  made  or  done  aa 
is  afs^.  &  y*.  s*.  person  whe^  he  be  man  or 
woman  or  child  to  whose  use  the  surr^  or  a^ 
signm'.  is  taken  do  in  like  sort  surT.  or  ass*, 
i^in  to  ano'.  before  a  court  kept,  [The] 
surr".  or  assign"",  how  many  soever  they  be 
are  all  good  &  y*.  custom  is  y«.  y*.  ten^  who 
Cometh  to  the  next  court  to  be  admitt^  to  y*. 
same  barg".  shall  before  he  be  admitt^  ten^ 
satisfy  the  lord  of  all  such  fines  &  heriots  as  be 
due  to  y^.  lord  for  so  many  surr*.  or  assignm*'. 
as  shall  be  made  of  y^  same  bai^.  since  the 
last  court  before.  All  wch  fines  &  heriots  shall 
be  cessM  by  the  homage  &  y^.  reeve  accords  to 
y*.  cusf".  if  the  lord  and  he  cannot  otherwise 
agree. 

The  p'ty'to  whose  use  any  surr.  or  as- 
signm*.  is  made  shall  at  y*.  next  court  to  be 
kept  upon  reas'ble  wam^  or  before,  sue  to 
y*.  lord  or  his  officer  &  tender  a  reas'ble  fine 
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ft  ttt  heriot  for  everj  butt,  or  aasignin'ii  tb'of 
msde  since  the  last  court  ft  if  he  can^  agree 
with  th^  lord  after  2  courts  y^.  reeve  k  teif  ^. 
be^.  svtom  to  be  indifferent  bet:  y*.  lord  k 
"f.  ten',  shall  rate  k  access  y*.  fine  &  fines 
wch  be*,  so  rated  by  the  major  part  of  y*. 
hdimsge  shall  bind  the  lord  to  admit  y*.  p'ty 
ten\  k  to  accept  y'.  fine. 

If  surr'.  be  made  to  it  maid  or  widow  k  so 
she  becoiite  ten^  he  y*.  shall  marry  wth  het* 
shall  be  takto  t^n*.  in  her  right  for  one  penny 
to  the  M^ew**. 

Wheni  «ny  ten^  is  ftdmitt'.  he  or  they  diall 
pKf  unto  y^.  stew',  for  every  tenem\  ss.  k  for 
e^ery  half  plabe  isid.  k  for  every  cott^.  6d.  k 
sbaii  give  unto  the  homage  a  gallon  of  good 
ale  ft  a  loaf  of  bread  wch  is  y'  customary 
hdd  and  there  was  never  any  other  wrightP^. 
within  y*«  manor  sat*,  copies  of  etcepts  wch 
are  before  iiienf. 

Every  ten^  must  reside  upon  his  tenm*. 
unless  upon  good  cons^ons  he  be  lictn^ecl  by 
y<  lotrd  in  y^  foee  of  the  court. 

Nai  <0K  or  4xcdpfor  MMt  M  kit 
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or  any  p^  th'of  for  lojiger  term  tbsn  for  one 
yre  at  a  tiine ;  if  he  do  he  is  amerc^'d  for  it. 

If  any  waste  be  done  &  so  found  by  y*i 
homage  the  p'ty  so  offends  shall  for  y*.  i*'* 
offence  pay  double  damages,  for  y*.  2nd  offence 
treble  damages  as  shall  be  assess',  by  the 
homage  upon  their  oaths,  &  offend*,  in  y. 
same  y*.  3rd  time  shall  forfeit  his  tenem^  or 
cottage  to  the  1'. 

Itenh  upon  the  death  or  surr'.  of  y*.  ten\ 
y*i  lord  shall  have  y*.  best  quiet  [qukk^ 
beast  of  y*.  ^«  ten^  in  y^  name  of  a  heriotj 
fr  if  he  have  no  quick  goods  then  y*.  best 
goods  df  his  household  stuff  or  apparel  w'ch 
the  reeve  by  his  office  shaU  presently  seise 
upon  &  eause  to  be  appraised  by  some  of 
y*.  ten^'.  to  the  lords  use  &  y*i  lord  iff  to 
choose  whe'.  he  will  have  y^.  goods  or  y** 
price. 

Item^  y*.  widows  whose  husb^.  die  ten**, 
shall  enjoy  such  tenem^'.  as  were  their  husb"^. 
at  the  time  of  their  deaths  dur<.  their  widow- 
hoods if  they  live  chastely,  &  may  in  their 
vndowhood  WfuUy  ass\  her  barg".  by  surr'. 
as  her  hdst)  •  might  in  his  life  time. 
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Item,  all  widowers  &  widows  dui«.  all  y*. 
time  of  their  widowhood  shall  have  i8d. 
yearly  abated  of  their  rent  for  every  tenem*. 
they  hold  and  y".  reeve  shall  be  allowed  it  in 
his  accompts  to  the  lord. 

IterUj  no  tenem^  can  be  let  for  any  longer 
est.  than  for  one  life  only. 

Item,  there  can  be  no  revers".  granted  to 
any. 

Item,  if  any  ten*,  die  hav*.  no  wife  with', 
limits  over  his  tenem*  by  surr*.  or  assignm^ 
as  is  aforesaid,  then  y*.  L'.  may  lawfully 
dispose  of  the  same  tenem^  or  tenem*'.  at  hitf 
pleasure,  but  he  can  gitot  it  but  for  one  life 
only,  &  in  such  case  he  may  make  choice 
of  his  ten*.  &  may  make  his  own  fine  without 
the  ten'*,  assessm^ 

,  Item,  every  ten*,  with",  the  manors  hav«. 
any  decayed  house  in  timber,  if  upon  his 
request  y*.  lord  refuse  to  allow  him  necess''. 
timber  in  his  woods,  may  cut  so  much  tim- 
ber growr.  in  &  upon  his  own  tenem'*.  as  shall 
be  \ho\  convenient  by  a  skilful  carpenter  to 
repair  y*.  same  without  y®.  assignm^  of  the 
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]ord  or  his  officers,  &  if  any  ten*,  having 
such  need  of  timber  &;  hath  none  grow*, 
upon  his  own  t^iem*.  then  he  must  req^ 
the  lord  or  his  officers  to  appoint  him  so  much 
timber  grow*,  upon  any  o'.  tenem'  of  the  same 
manor  as  shall  be  tho'.  needful  to  repair  his 
decayed  tenem'.  wch  the  lord  may  do  gt 
his  officers  by  his  appointm*.  by  our  cusf". 
as  y*.  rinds  and  lops  of  all  such  timber  be 
left  in  y'.  ground  to  his  use  that  owneth  y^. 
ground. 

Itemj  no  customary  ten<.  can  sell  any  tim- 
ber grow*  upon  his  tenement  o'.  than  such 
as  shall  be  thrown  down  with  y*  wind  or 
,  hedgewood  left  upon  y*.  new  digg*.  of  any  of 
y*  ten"  parts  of  grounds,  but  he  may  with*, 
assignm*  or  controlm^  take  suffic'  houseboot 
hayboot  ploughboot  &  fireboot  topp  &  lopps 
at  seasonable  times  any  trees  timber  or  fuel 
grow*  in  and  upon  his  own  tenem'  so  he 
make  no  wa^,  wch  waste  if  any  be  done 
must  be  adjudged  by  y'  homage  &  punishable 
as  afores'. 

Item^  there  are  customary  quarries  lying  in 
yf  east  downs  wch  is  y^  lord's  demesns  &  is 
known  by  y*  name  of  Quarry  Close  in  y*  wch 
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it  U  I'wful  for  y*  ten**  to  dig  &  carry  tway  at 
all  times  such  stones  as  they  shall  need  to 
build  or  repair  their  houses. 

Ifemy  y*.  stew**,  shall  h  ought  to  choose 
1^^  y*  end  ^f  every  court  3  of  the  ten*%  to 
|i>^  Hs^essQrs  Qf  all  y*  amercem*\ 


kj 


APPENDIX.  UP 


No.  III. 

qU^TOMS,  &c.  OF  WEABPALE»  IN 

DURHAM. 

Articles  and  instructions  to  be  inquired 
iifto^  on  beha  f  of  the  right  reverend  father 
in  God,  Tobie,  by  the  grace  qf  Go^  bishop 
of  Durham,  concerning  all  and  singular  the 
9iaaan»  caatles,  lands,  tenernent^j  pesrs,  pre- 
rogatives, regalities,  fore9t9>  pnyilig^s,  cu9* 
toms,  tenures,  rents,  serncei,  and  heredits, 
Hifi.  within  isf  rtaip  lord^hip^,  m^  the  several 
pyridie3  pf  SItMbope  and  Wal^ingbitm,  in  th^ 
f0.  paialina  of  DurhMQ  imd  Sadbuifp,  being 
pAicel,  and  belonging  unto,  th^  said  righ^ 
reverend  father»  in  the  right  of  hia  a$id 
bkhopHc  of  Duf hum,  A.  JO*  1 595« 

What  lands  or  tenements  within  the  pre- 
cincts aforesaid,  bepig  holden  of  the  said 
bishop,  in  capite^  as  in  the  right  of  his 
bishopfic,  hath  been  purchased  or  aliened, 
with  licence  of  some  of  his  predecessors  first 
bad  aad  obtaifted.  fta. 
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You  shall  inquire  and  present  the  names 
of  all  such  persons,  who  hath  entered  in 
and  to  any  lands  or  tenements  holden  of 
the  said  bishop  in  capite,  within  the  limits 
and  lordships  aforesaid,  without  due  livery 
after  the  death  of  their  ancestors,  tendued, 
had,  and  purchased,  and  of  what  yearly 
value  the  said  lands  are. 

Several  presentments  of  lands  holden  in 
capite  of  same  date. 

Deposition  of  Ralph  Trotter  in  pursuance 
of  the  above  noticed  charge. 

MyCyyA.  And  he  further  saith,  that  the  priviliges 

^  •  '•  P- 1  J-     ^f  j.jjg   game  of  fishing,  fowling,   hawking, 

and  hunting,  within  the  said  forest  and  park, 
(of  Stanhope)  within  the  manorhood  of  the 
inhabitance  within  the  parish  of  Stanhope, 
belong  to  the  bishop  of  Durham's  forester 
for  the  time  being. 

• 

So  also  in  another  presentment  of  the 
tenants  in  1 595,  we  find  that  Richard  Mow- 
bray hath  a  Jine  or  a  copy  of  certain  parcels 
of  ground  granted  to  him  at  the  Habnot 
Court  at  Wolsingham,   by  Thomas  Calverly 
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Steward,  >  dated  3rd  May,  20th  year  of  her 
Majesty^s  reign  in  Bishop  Barnes  times.  So 
of  other  presentments,  1 595. 


COPYHOLDER'S  SERVICE. 

We  find  that  the  copyholders  within  the  1595. 
parish  of  Stanhope,  do  hold  their  several 
fines  by  surrender  and  copy  of  court-roll, 
that  is  to  say,  a  tenant  dying  seized  of  any 
copyhold  estate,  his  wife  ought  at  the  first, 
second,  or  third  halmot  court,  then  next 
after  kept  at  Wolsingham,  to  come  and  fine 
for  the  same  during  her  life,  and  to  pay  five 
pence  for  the  enrolment,  and  five  pence  for 
taking  out  the  copy  and  for  her  Jbsse^  ac- 
cording to  the  copy.  And  likewise  the 
eldest  son,  after  the  death  of  his  father,  and 
through  default  of  sons,  the  daughters  jom/i^*  •  Mj  Cof^K 
are  to  fine  and  do  in  manner  aforesaid*.  Also  ]vfi\.  ^' 
the  copyholders  are  to  do  their  suit  of  court 
two  times  in  the  year,  at  the  foster  court, 
to  be  kept  within  the  forest  of  Weardale, 
and  do  their  services  unto  her  majesty  upon 
the  borders,  14  days,  upon  their  own  costs 
and  charges ;  that  is  to  say,  10  days  to  re- 
main upon  the  said  borders,  if  iieed  so  require, 
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and  four  days  to  come  and  go  to  the  said 
borders. 


CUSTOMARY  TENANTS. 

Those  ought  to  be  paid  yearly  for  the  same, 
18^.  being  termed  by  the  name  of  bond  rent^ 
and  likewise  g^.  and  6d.  being  called  foster 
money,  and  six  bushels  of  oats,  being  called 
foster  com,  ought  yearly  to  be  paidt  out  of 
the  said  lands,  unto  the  Bishop  of  Durham, 
or  officer  of  Roughside-Ward.  And  the 
tenants  or  occupiers  of  the  ground  ought  to 
carry,  as  need  requireth^  all  the  running 
^  geare  belonging  to  the  mill  called  Stanhope 
Mill,  and  to  theeke  all  over  y*".  lowther  of  the 
said  mill.  But  whether  the  tenants  or  oc- 
cupiers of  the  said  land  are  bond  tenants,  or 
what  other  service  they  do,  or  ought  to  do, 
for  the  same,  we  cannot  present;  savings 
that  the  carriers  of  the  said  running  geare 
have  such  custom  and  privilege' in  the  said 
mill,  that  the  hopper  being  empty,  their  cora 
ought  to  be  ground  next. 

Widow.  Custom  of  tenants  right,  or  customary  te- 

nants.   Husband  dying  seized,  widow,  duriogf 
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her  widowhoods  is  to  have  her  widow^right 
of  said  ten\  and  after  her  death  or  mar- 
riage^  said  ten^  to  come  and  descend  to  Descent, 
the  eldest  son,  if  the  tenant  have  any  son, 
through  default  of  son  to  the  eldest  daugh- 
ter,  and  through  default  of  daughters,  to  the 
next  of  kin. 

We  find,  that  it  is  a  custom,  that  if  the 
younger  brother  do  agree  with  the  eldest 
brother,  in  the  life-time  of  the  father,  for  all 
or  any  part  of  the  tenement,  that  then  that 
agreement  shall  stand  in  effect  to  exclude 
the  eldest  brother  who  took  the  composi- 
tion. 

Customary  tenant  might  let,  set,  grant,  tUm  penny, 
or  sell  his  tenement  at  his  pleasure,  but  the 
purchase  must,  after  such  sale,  come  at  some 
court  after,  kept  within  the  said  forest,  to  be 
sett  tenant,  and  to  pay  a  take  penny  or  custom 
penny* 

Any  tenant  may,  upon  his  death-bed,  give 
Us  ten^  to  any  of  his  younger  sons,  with 
die  oonaent  and  assent  of  the  eldest,  but  not 
otherwise. 
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Customary  tenants  pay  yearly  rent  to  bi- 
shop two  times  in  the  year,^-da  suit  and 
court,  two  times  a  year, — pay  yearly,  at 
every  foster  court,  next  after  Easter,  a  cus- 
tom penny,  and  do  their  service  on  the 
borders,  as  before  of  copyholders  ; — keep 
watch  and  ward  day  and  night,  from  Lam- 
mas, or  Michaelmas,  or  St.  Andrew's  Day, 
at  divers  and  sundry  fords  and  rakes  for 
resisting  the  Scotts,  and  safeguard  of  them- 
selves and  their  goods  j  and  also  to  make 
their  appearance  at  musters,  and  frays,  and 
following  the  thief,  and  withstanding  and 
expelling  the  enemy ;  some  with  good 
horses,  and  some  with  meaner,  and  some  oa 
foot  ;  and  some  have  used  the  said  horses 
towards  the  borders  for  their  own  ease,  and 
some  of  them  have  sometimes  done  their 
said  service  upon  the  borders,  on  their  best 
horses,  for  their  better  abilities  and  their  own 
pleasures. 

Presentment^  26th  May^  1601. 

Custom  of  tenant  right  as  to  widow  and 
descent  as  before ;  agreement  between  bro- 
thers, in  vita  patris  ?§  before ;  so  as  to  sale 
and  devise,  watch,  &c. 
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We  find  that  there  is  a  Slough-hound  Poti. 
which  now  is,  and  heretofore  hath  been,  kept 
and  maintained  within  the  said  park  and 
forest  of  Weardale,  which  said  hound,  or 
some  other,  is  to  be  kept  and  maintained 
from  time  to  time  as  need  requireth. 

Whereas  we  have  given  our  charge  for  the 
maintaining  of  Slough-hound ;  so  it  is  that  we 
have  had  and  ah'eadjr  have  had  of  keepers 
upon  the  costs  and  charges  of  the  park  and 
forest  only. 

Now  there  is  sundry  that  would  withdraw 
themselves  from  bearing  and  maintaining  the 
said  Slough-hound,  and  some  of  them  do 
deny  any  payment  for  the  maintenance  of  the 
said  Slough-hound. 

Therefore  we  do  humbly  crave  your  lawful 
favour,  that  we  be  not  separated  but  continue 
in  maintenance  in  the  said  Slough-hound, 
as  ever  heretofore  it  hath  been  used  and  con- 
tinued. 

The  pallicer  hath  usually  13^.  41/.  as  a 
yearly  fee,  for  repairing  and  making  the  paile 
or  fence  to  the  said  firth  ground,  containing 
about  five  days  work. 

R  3 
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We  find»  that  to  a  master  forester  be- 
longeth  the  keeping  of  the  lord^s  court  two 
times  in  the  year ;  and  also  to  him  belongeth 
20  nobles  fee,  yearly,  and  also  one  dale  of 
meadow  containing  as  aforesaidt  about  15 
days  work,  and  is  called  Foster  Dale;  and 
also  there  is  belonging  to  the  master  forester 
two  horse«-gates  in  the  firth. 

Original  in  Offic:  Audit:  Dunehn:  Shewn 
at  York,  before  commissioners,  1635. 

The  Slough-hound  was  to  trace  the  Scotts, 
who  stole  cattle  in  the  night.  When  they 
missed  them  the  dog  was  turned  out  to  hunt 
their  footsteps  in  the  morning  *. 


*  SeeSkent. 
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Forest  Court  in  Weardale. 

Whereas  it  was  given  us  in  charge,  at  the 
Forest  Court  at  Stanhope,  holden  the 
5th  day  of  May,  amongst  other  things, 
to  cause  tibe  tenants  of  Weardale  to  set 
down  their  custom,  under  their  hands 
in  writii^ : 

Imprimis.  We  find  and  present,  that  the 
custom  of  tenant  right  used  within  the  forest 
and  parke  of  Weardale,  is,  and  time  out  of 
mind  of  iiian  hath  been,  that  after  the  death 
of  any  customary  tenant  dying  seized  of  a 
tenement,  his  wife,  by  the  custom,  during 
her  widow's  estate,  is  to  hare  her  widow- 
right  of  the  tenement,  and  after  her  death 
or  marriage  then  the  tenement  to  descend 
and  come  to  the  eldest  son,  if  the  traant* 
have  any  son,  and  through  default  of  a  son, 
to  the  eldest  daughter^  and  through  default 
of  daughter!  to  the  next  of  the  kin. 

Item.  We  find  that  it  is  accustomed,  that 
if  the  younger  brother  do  agree  with  the 
elder  brother,  in  the  life-time  of  the  father, 
for  all   or  any  part  of  the  teneqfient,   that 
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then  the  agreement  shall  stand  in  effect  to 
exclude  the  elder  brother  who  takes  the 
composition. 

Item.  We  find,  that  it  hath  been  acciis- 
tomedy  that  every  customary  tenant- within 
the  forest  and  parke  of  Weardalci  may»  at 
his  pleasure,  lett,  sett,  grant,  or  sell  his  te- 
nement, or  any  part  thereof,  to  any  person 
or  persons;  and  after  the  sale  so  made  of 
any  tenant  right,  the  buyers  thereof  have 
used  to  come  in  at' some  court  after  then 
kept  within  the  said  forest,  and  to  be  set 
tenant,  and  to  pay  a  take  penny  or  custom 
penny. 

Item.  We  find,  any  tenant  may,  upon  his 
death  bed  give  his  tenement  to  any  of  his 
younger  sons,  with  the  consent  of  the  eldest^ 
and  not  otherwise. 

Item.  We  find,  that  the  customary  te- 
nants within  the  said  forest  and  park  are  to 
pay  their  yearly  rents  two  times  in  the  year 
unto  the  Bishop  of  Durham  for  the  time 
being ;  that  is  to  say,  at  the  Feast  of  Pen- 
tecost, or  before  Magdalene  Day  then  next, 
the   one  half,   and   at   the  Feast  of  Saint 
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Martin  the  Bishop  in  winter,  or  before  Saint 
Andrew's  Day  then  next,  the  other  half; 
and  through  default  of  payment  of  the  said 
rent,  in  manner  as  is  aforesaid,  the  officer 
may  distrain  any  such  tenant's  goods  as  do 
not  pay  the  same  accordingly,  at  the  days  and 
times  aforesaid; 

Item.  We  find,  that  the  said  tenants 
within  the  said  forest  and  park,  in  con^- 
deration  of  these  customs,  have,  besides  die 
yearly  payment  of  their  rents  as  aforesaid, 
to  do  suit  at  court  two  times  a-year,  and 
pay  yearly,  at  every  foster  court  next  after 
Easter  kept  within  the  said  forest,  a  cus- 
tom penny,  and  to  do  their  service  unto  her 
niajestie  upon  the  borders  against  Scotland, 
at  such  time  and  times  as  they  shall  be 
thereunto  called  for  the  defence  of  the  said 
borders;  that  is  to  say,  fourteen  days  of 
their  oWn  costs  and  changes,  whereof  they 
have  two  days  to  go  to  the  sai^  borders,  and 
ten  days  there  to  remain,  if  need  so  require, 
and  two  days  to  come  home  again  from  the 
said  borders. 

Item.  We  find,  that  the  said  tenants,  fixmi 
Lammas  to  Saint  Andrew's  Day,  do  yearly, 
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for  the  most  part,  and  need  requireth,  ob* 
serve  both  a  night  and  day  watching  at  di> 
ven  and  sundry  fords  and  rakes,  for  resist* 
ing  the  Scots,  and  safeguard  of  themselTes 
and  their  goods,  and  also  to  make  thrir  ap« 
pearance  at  musters,  at  frays,  and  following 
the  thief,  and  withstanding  and  repelling  the 
enemy,  some  with  good  horses,  some  with 
meaner,  some  on  foot ;  and  some  hate  used 
the  said  horses  on  the  said  borders  for  their 
own  ease,  and  others  of  them  have  some- 
times done  their  serviee  upon  the  said  borders 
on  their  best  horse,  for  their  better  abilities 
and  their  own  pleasure* 

Item,  We  find,  there  is  a  Slough-Abound  *^ 
which  now  is,  and  heretofore  hath  been  kept 
and  maintained  within  the  said  paric  and  fo* 
rest  of  Weardale ;  which  said  hound,  or  some 
otheri  is  to  be  kept  and  maintained  from  time 
totttidb  as  need  requireth^ 

Jkffh  Wo  find,  that  irithin  the  said  paik 
and   forest  of  Weardale^   the  watchea  are 
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already  appointed,  according  to  their  ute» 
and  as  they  have  been  accustomed,  and  are 
to  be  continued  as  need  requireth. 

Item*  We  find,  that  the  tenants  of  the 
said  forest  and  park,  according  to  their  several 
rents,  are  reasonably  furnished  and  provided 
for  her  migestie^s  service,  or  othet^vise,  as 
need  requireth,  according  as  heretofore  hath 
hectk  accustomed. 

Item.  We  find,  the  overplus  of  horses 
yearly  pastered  within  the  firth,  both  sum- 
mer  and  winter,  is  a  great  decay  and  very 
hurtful  to  the  game  and  deer  there,  for  that 
the  said  horses  have  commonly  eaten  up 
the  most  part  of  the  best  and  smallest  grass, 
whereby  the  meaner  could  lesser  nurish  and 
feed  the  said  deer,  and  likewise  through  the 
great  chasing  for  taking  the  said  horses,  or 
some  of  them,  in  the  time  of  fawning,  sundry 
of  the  young  fawns  are  thereby  overran  and 
kaied. 

Item.  We  do  likewise  find,  that  the  deer 
hay  ought,  all  and  every  part  of  it,  to  be 
mowen  a  week  before  Magdelah  Day,  for  the 
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better  feeding  of  the  game ;  and,  likewise, 
we  find  the  wall  about  the  firth  not  good, 
but  in  decay,  and  that  thereby  by  sheep 
comes  great  anoyance  and  hurt  unto  the 
game. 

Item.  We  find,  that  master  forester  hath 
usually  had  two  horses  yearly  pastured  in 
the  said  firth,  and  every  of  the  keepers  do 
claim  a  saddle  horse  yearly  within  the  said 
firth,  and  also  the  officers  there  do  claim  that 
they  and  every  of  them,  for  the  winning  and 
getting  the  deer  hay,  have  heretofore  had^ 
ten  shillings,  or  one  horse  gate,  allowed  them 
within  the  said  firth. 

Item.  We  do  likewise  find,  that  within  the 
said  firth  there  belongeth  dale  of  meadow 
to  the  master  forester,  containing  fifteen 
days  work  or  thereabouts.  We  do  like- 
wise find,  that  George  J^'son  and  Robert 
Em'son  have  belonging  to  them,  one  dale 
of  meadow,  containing  about  sixteen  days 
works. 

Item.  We  do  likewise  find,  that  there  is 
belonging  to  Ralph  Trotter  tho  elder,   one 
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dale  of  meadow,   containing  abont  eighteen 
day  works. 

Item.  The  Pallicer  hath  usually  had  i^s. 
4  £?.  as  a  yearly  fee  for  repairing  and  making 
the  pails  or  fence  to  the  said  firth  belonging, 
and  parcel  of  ground  containing  about  five 
days  works. 

Item.  We  do  not  find  any  to  have  oveiplus 
in  stint. 

Item.  Whereas  heretofore  divers  and  sun- 
dry intakes  have  been  inclosed,  and  houses 
lately  builded  within  the  said  forest,  &c.  we 
find,  that  the  said  intakes  have  been  in- 
closed, and  houses  builded,  by  the  several 
owners  thereof,  without  licence,  and  by 
and  according  to  the  custom  within  the  said 
forest. 

• 

Item.  We  find,  to  that  master  forester 
belongeth  ^e  keeping  of  the  lord's  court, 
two  times^  the  year,  and  also  to  him  be- 
longeth twenty  nobles  fee  yearly,  and  also 
one  dale  of  meadow,  containing  as  aforesaid 
about  fifteen  day  works,  and  is  called  Foster 
Dale ;   and  dso  there  is  belonging  to  the 
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master  forester,  two  horse  gites,  as  is  afore- 
said, in  the  firth. 

Item.  Whereas  there  was  an  article  given 
our  changes  unto  us  for  settbg  down  what 
belongeth  to  Mr.  Morent,  we  can  hare  no 
evidence  in  eflfect  for  the  same,  whereby  we 
can  any  way  present,  therefore  we  humbly 
devise  and  crave  respect  until  the  next  court 
for  the  same* 

Item.  Whereas  we  have  given  in  our  charge 
for  the  maintaining  of  Slough-hound,  so  it  is 
that  we  have  had  and  already  have  had,  and 
keepers  upon  the  costs  and  charges  of  the 
park  and  forest  only. 

Now  there  is  sundry  that  would  withdraw 
themselves  from  bearing  and  maintaining  the 
said  Slough-hound,  and  some  of  them  do 
deny  any  payment  for  the  maintainence  of 
the  said  Slough-hound,  the  payment  is  de- 
nyed  by  George  Emerson,  of  East  Yeat, 
and  of  his  tenant  and  man»  Leonard  Lyttell, 
of  SmaUb<mi8. 

Therefiwe,   tire  4o   bttmUy  cmve   yMr 
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lawful  favour  that  we  be  not  separated,  but 
continue  on  maintenance  in  the  said  Slough- 
hound,  as  ever  heretofore  it  hath  been  used 
and  continued.  In  testimony  of  this  our 
deed  and  act,  we  have  subscribed  our  names, 
the  96th  day  of  May,  1601  • 


SM 
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No.  IV. 

Extracts  from  an  Act  of  Parliament  'for 
Confirming  Agreements  between  the  Lords 
of  the  Manor  qfThombury^  in  the  County 
of  Gloucester,  and  the  customary  Tenants 
or  Copyholds  of  the  said  Manor.  25  Car.  2. 
Anno  Dom.  1672. 


An  entail  to 
bebftrrtdby 
rvoorery. 


And  that  all  estates  tail,  with  or  without 
remainder,  of  any  such  copyhold  lands  and 
tenements  belonging  to  the  said  manor,  may 
be  barred  by  common  recoveries,  to  be  suf- 
fered in  the  court  of  the  said  muior,  accord- 
ing to  the  course  of  common  recoveries  to 
be  su£Pered  at  the  common  law,  and  not 
otherwise- 


Hie  widow  to 

bold  ber  hus- 
bwad's  lands 
dttrinffber 
life. 


And  likewise  that  the  wife  of  every  copy- 
holder or  customary  tenant  qf  inheritance^ 
after  the  death  of  her  husband,  shall,  by  the 
custom  of  the  said  manor,  hold  during  her 
natural  life,  as  customary  tenant  in  dower, 
all  such   customary  tenements  as  her  said 
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husband  was  at  any  time  seised  of  during  the 
coverture  between  them,  (unless  she  join  in 
the  surrender  and  alienation  thereof  during 
the  coverture)  pajring  such  fine  unto  the  lord 
of  the  manor  for  the  time  being  as  is  herein- 
after Appointed  *. 

And  that  the  husband  of  every  woman  The  husband 
copyholder,  or  custonuury  tenant  of  inheritance j  wife's  lands 
after  the  death  of  his  wife,  whether  he  hath    ""^ 
issue  or  no   issue   by  his   wife,   is,   by  the 
custom   of    the  said   manor,  to   hold   such 
copyhold   and.  customary   ten^*.   during   his 
natural  life,  as  tenant  by  the  courtesey,  ex- 
cqpt  in  case  of  surrender  and  alienation,  as 
aforesaid,   paying   such   fine  as   is  hereafi;er 
expressed. 

And  that  no  after*taken  husband  of  such  But  not  the 

-    .      .  ill       «ft«'  ^^^ 

customary  tenant  tn  dower ^  not  any  after-  wifeorhu*- 

taken  wife  of  such  terumt  by  the  courtesey^  j^^t  ^ouid 
shall  enjoy  the  said  customary  tenements  ^4teof  !»■ 
afl»r  the   death   of  such  customary  tenants  beritance,and 

consequently 

m  dower,  or  tenant  by  the  courtesey,    but  would  not  u 

within  the 
fonnercua- 
. ton*  C»  W« 


*"  See  my  Giib.  473. 
VOL.  II.  9 
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the  said  tenements  shall  come  in  posses- 
sion to  the  heirs  of  him  or  them  that  light 
hath,  any  mage  or  custom  to  the  contrary 
notwithstanding. 

A  widow's  Upon  the  admittance  of  every  widow  claim- 

claim  by  sur-    , 

render,  half  a  ing    by   Surrender y  or  as  customary  tenant 
for^fioe^.  ^^      in  dower,  or  as  joint  taker  with  her  husband, 

or  as  a  jointress  to  any  the  customary  ten'*, 
of  her  deceased  husband,  one  half  year's 
full  value  of  such  customary  tenements,  with 
proportionable  deductions,  as  in  case  of  ad- 
mittance upon  descent,  the  said  fine  to  be 
paid  within  one  half  year  next  ensuing  such 
admittance. 


And  the  like         And  as  oftcu  as  8uch  widow,  being   pos- 
agaiii.  sessed  of  such  estate,  shall  marry  again,  the 

like  fine  is  to  be  paid  (toties  quoties)  within 
the  next  half  year  afler  such  marriage,  although 
there  be  no  admittance. 


And  the  like        Upou   the  admittance   of  every  widower 
or  a  widower.  ^£  ^^^j^   copyholdcr  claiming   as   customary 

tenant  by  the  courtesey,  or  as  joint-taker  with 
his  wife  or  otherwise,  by  surrender,  to  any 
of  the  customary  lands  or  tenements,  of  his 
deceased  wife,  one  half  year's  full  value  of 
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mich  customaiy  tenements  with  proportionable 
dedactions,  as  in  case  of  admittance  by  descent ; 
the  said  fine  to  be  paid  within  one  half  year 
next  ensuing  such  decease. 

Provided  always,  that  if  any  copyholder  Tenant  in 

^  ,  ,       n    •   t_     •.  •  possession 

or  customary  tenant  of  innentance    m  pos-  surrendering 
session  shall   surrender  his  or  her  copyhold  ufe"wfth  re^*^ 
or   customary  lands   or   tenements,   or   any  "*"*^®''J^. 
part  thereof,  to  his  or  her  own  use  for  life  no  fine  to  b« 
or  in  tail,  with  remainder  or  remainders  over 
to  the  wife  or  husband,  child  or  children,  or 
the  next   heir  of  him  or   her   that  maketh 
the    surrenders,  or  to  all   or   any  of  them, 
and   to  no  other   person  or    persons,   that 
then  no  fine  or  heriot  shall  be  paid  for  such 
surrender  or  re-admittance  to  the   lands   so 
surrendered   by  the  person  that  makes  the 
surrender  *. 


Pkt>vided  always,  that  if  any  person  or  per-  Atenimtin 

!•  v»t_tiii_  •        reversion 

sons  having,  or  which  shall  have,  any  reversion  making  the 
or  remainder  of  copyhold  lands  or  tenements,  llJV^^b*' 
shall  surrender  his  or  her  reversion  or  re-  P^^* 


*  See  nfty  Copgh.  toL  i.  p.  [a88].  [-iga]. 

S  2 
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mainder  to  his  or  her  own  use  for  lifoi  or  in 
tail,  with  remainder  or  remainders  over  to  the 
husband  or  wife,  child  or  children,  &c.  (as  in 
the  last  article.) 

But  if  the  Provided  also,  nevertheless,  and  it  is  hereby 

husband  die  ,  ^    ^ 

before  it  fall     agreed,  that  if  any  person  or  persons  having 

to  him,  the  .    j,  .     ^  p  111 

wife  shall  pay  ^Hy  remamdcr  or  remainders  of  any  copyhold 
vaTue**^*  or  customary  lands  or  tenements,  shall  sur- 
render his  reversion  or  remainder  to  the  use 
of  himself  for  life,  with  remainder  or  re- 
mainders over  to  the  use  of  his  wife,  child, 
or  children,  or  the  next  heir,  or  to  all  or 
any  of  them,  and  to  no  other  person  or 
persons,  then,  in  such  case,  if  the  husband 
shall  die,  before  such  reversion  or  remainder 
shall  fall  to  him  in  possession,  that  then, 
in  such  case,  the  wife  shall  pay  for  her 
fine  upon  admittance,  after  such  reversion 
or  remainder  shall  fall  unto  her  in  posses- 
sion, one  full  year's  value  of  the  customary 
tenements  to  which  she  shall  be  admitted, 
with  proportionable  deductions  out  of  that 
one  year's  value,  as  in  case  of  descent.  The 
said  fine  to  be  paid  within  the  year  next 
ensuing  such  admittance,  at  two  half  yearly 
payments,  by  even  and  equal  portions. '- 
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And  as  often  as  such  widow,  being  pas-  Anduoftan 
sessed  of  such  lands  and  tenements  of  such  marryagun 
estate  therein,  shall  many  again,  that  then  J^^y^e? 
such  wife  is  to  pay  half  a  year's  value  within 
the  next  half  year  after  such  marriage,  al* 
though  there  be  no  new  admittance,  any  thing 
herein  contained  to  the  contrary  in  any  wise 
notwithstanding  *. 

Provided  also  nevertheless,  and  it  is  here-  And  to  Uke- 
by  agreed,   that    if    a  woman   having  any  ^^'i^J'll' 
reversion  or  remainder  of  any  copyhold   or  g|||2['**** 
customary  lands  or  tenements,   shall,    either  again,  to  pay 

^  A  year's  value. 

by  herself  or  jointly  with  her  husband, 
surrender  her  reversion  or  remainder  to  the 
use  of  herself  for  life,  with  remainder  or  re- 
mainders over  to  her  husband,  child,  child- 
ren, or  next  heir,  or  to  all  or  any  of  them, 
and  to  no  other  person  or  persons,  that 
then,  in  such  case,  if  such  wife  shall  die  . 
before  such  reversion  or  remainder  shall 
fall  unto  her  in  possession,  that  then  such 


*  Qu.  Whether  these  customs,  for  the  wife  to  pay 
a  Jne  on  marriage,  and  also  on  acceding  to  her  free- 
bench,  can  be  supported  ?  C.  W. 

s  3 
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huaband  shall  pay  for  his  fine,  &c.  (as  in  the 
last  proviso.) 

But  if  they  Provided  also,  nevertheless,  and  it  is  hereby 

wi  ilT  poL-  agreed,  That  if  any  person  or  persons  having 
BhSi^'^y^wo  ^y  descent  any  remainder  or  remainders  of 
year's  value,    ^^y  copyhold  or  customary  lands  or  tene* 

ments,  shall  surrender  his  or  their  reversion 
or  remainder  to  his,  her,  or  their  own  use 
or  uses  for  life  or  in  tail,  with  remainder 
or  remainders  over  to  the  use  of  the  hus- 
band, wife,  child,  children,  or  next  heir  of 
him  that  maketh  the  surrender,  or  to  all  or 
any  of  them,  and  to  no  other  person  or  per* 
sons,  that  then,  in  such  case,  notwithstanding 
such  surrender,  if  such  reversion  or  remainder 
shall  fall  in  possession  unto  the  person  or 
persons  making  such  surrender,  shall  pay 
unto  the  said  lord  for  a  fine,  two  years'  value 
of  the  customary  tenements  which  shall  so 
fall  and  come  unto  him,  her,  or  them  in 
possession,  with  deductions  out  of  the  two 
years'  value,  as  in  case  of  descent*}  the  said 
fine  to  be  paid  within  two  years  next  afiier 
such  reversion  or  remainder  shall  fall  unto 
him,  her,  or  them  in  possession,  at  four 
half  yearly  payments,  by  even  and  equal 
portions. 
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FiroTided   also,  and   it  is   hereby  further  Parties  to 

J      .  1     ,  .  *  whom  the 

agreed,  that  no  person  or  persons  to  whose  surrendw  is 
use  any  remainder  or  remainders  is  or  are  ^l^  ^^ 
surrendered,  shall  pay  any  fine  or  fines  unto 
the  lord  or  lords  of  the  said  manor  for  the 
surrender  of  or  admittance  to  any  such  re- 
mainder or  remainders,  until  after  such  re- 
mainder or  remainders  shall  fall  unto  him, 
her  or  them,  and  that  then  such  person  and 
persons  in  remainder,  being  the  child,  chfl- 
dren,  or  next  heir  of  the  person  surrendering, 
shall  pay  for  a  fine  two  years'  full  value  of 
such  customary  tenements,  with  such  deduc- 
tions, &c.  as  upon  fines  upon  descent,  any 
thing  herein  contained  to  the  contrary  thereof 
notwithstanding. 

And,  that  all  and  every  widow  and  widows, 
not  being  married,  who  is  and  ought  to  be 
admitted  tenant  or  tenants  to  any  customary 
lands  or  tenements  of  the  said  manor,  not 
having  paid  or  compounded  as  aforesaid,  shall 
pay  half  a  year's  full  value  of  all  such  cus- 
tomary lands  and  tenements  as  she  doth  hold, 
enjoy,  or  is  admitted  tenant  unto ;  the  said 
fine  to  be  paid  within  three  months  afore 
mentioned:   such  remedy,  ways,  and  means 

s  4 
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ia  all  things  shall  be  taken,  for  the  recovery 
of  the  said  fine,  as  is  before  agreed  in  the 
case  of  fines  of  widows  after  the  decease  of 
their  said  husbands. 

Provided  always,  that  every  widow  that  hath 
marriedy  or  shall  marry,  before  an  act  of  Par- 
liament shall  be  passed  for  confirmation  of 
these  presents,  without  leave  of  the  lord  of 
the  said  manor,  by  which  marriage,  according 
to  the  former  custom  of  the  manor,  she  or 
they  ought  to  forfeit  their  said  customary 
lands  and  tenements,  she,  they,  or  her  and 
their  husband  or  husbands  shall  pay  unto  the 
lord  of  the  said  manor  two  years'  full  value 
of  all  such  customary  lands  and  tenements  as 
she,  and  they,  and  their  said  second  husband 
do  hold  and  enjoy,  or  were  admitted  unto, 
in  right  of  their  said  wives,  with  deductions 
as  aforesaid. 

The  first  payment  of  which  fine  shall  be 
within  three  months  before  mentioned,  and 
so  every  succeeding  half  year,  after  the  said 
three  months,  one  full  fourth  part  of  the 
said  fine,  until  the  said  fine  shall  be  fully 
paid.     And  that  the  lord«  by  his  bailiff  or 
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other  officer,  ahall  have  and  take  in  all 
things,  such  remedy,  ways,  and  means  for 
the  recovery  of  the  same  fine  or  fines,  by 
way  of  distraining  upon  the  said  lands  and 
tenements,  and  selling  the  distress ;  and  the 
lord  to  hold  all  the  said  lands  and  tenements 
so  long  for  want  of  distress  to  be  found 
thereupon,  as  in  the  case  of  fines  upon  de- 
scent or  surrender,  as  is  before  agreed. 

Provided  always,  that  the  husband  of 
every  customary  tenant  in  dower,  and  the 
wife  of  every  customary  tenant  by  the  cour- 
tesey,  who  is  or  shall  be  married  to  such 
tenant  in  dower,  or  by  the  courtesey,  before 
these  presents  shall  be  confirmed  by  an  act 
of  Parliament,  and  surviving  his  wife  or  her 
husband  shall  hold  the  said  customary  lands  • 
and  tenements,  which  said  customary  tenant 
in  dower,  or  by  the  courtesy,  holdeth  or  shall 
hold,  so  long  as  he  or  she  continue  unmar- 
ried, according  to  the  old  and  ancient  custbm 
of  the  said  manor,  any  thing  in  these  presents 
to  the  contrary  thereof  notwithstanding. 

It  is  also  agreed,  that  the  executors  and 
administrators  of  any  copyholder  or  customary 
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tenant,  shall  have,  hold,  and  enjoy  the  cus- 
tomary or  copyhold  lands  and  tenements  of 
which  such  copyholder  or  customary  tenant 
shall  die  possessed,  (plain  mead  and  fallow 
excepted,)  for  the  space  of  one  month  next 
after  the  death  of  such  customary  tenant,  and 
no  longer  *. 

And  it  is  hereby  further  agreed,  that  it 
shall  and  ma^^  be  lawful  to  and  for  any  lord 
or  lords  of  the  said  manor  to  grant  any  of 
his  or  their  demesne  lands  or  tenements  unto 
any  person  or  persons  whatsoever,  by  copy  of 
court  roll,  for  life  or  lives,  in  fee  simple  or 
fee  tail,  according  to  the  custom  of  the  said 
manor,  any  usage  or  custom  to  the  contrary 
thereof  notwithstanding  t. 


*  See  niy  GUb*  320.  and  past,  Cust,  qf  Berkeley. 
f  See  my  Cajyh*  36. 
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CUSTOMS  OF  THE  MANOR  OF  MAYHELD, 
IN  THE  COUNTY  OF  SUSSEX. 

First,  that  the  beadle  shall  present  all  alien* 
ations  made  of  copyhold,  during  his  beadle- 
wick  ;  if  he  do  not,  and  know  of  it,  he  shall 
be  amerced :  if  the  said  alienations  be  hid 
by  the  buyers  or  sellers,  the  lord  may  seize» 
and  then  the  buyer  thereof  shall  make  ffine 
according  to  the  default  *. 

sdly.  Also,  the  beadle  hath  authority  to 
take  the  surrender  of  all  copyhold  lands 
within  his  beadlewick,  of  every  tenant  lying 
in  ex^amst,  so  that  he  present  it  at  the 
next  court  after  the  death  of  the  tenant,  or 
else  to  stand  void. 

3dly.    Also,  the  beadle  hath  authority  to 


*  Vid.  past.  Cud.  ffFrainffidd^  Art.  3. 
t  My  Capyh.  [68].    [77].   Post.   Cust.    of  Framf. 
Art.  4. 
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present,  if  any  tenant  make  leaae  of  yard 
lands  by  indenture,  without  licence  from  the 
lord ;  if  any  so  do  after  presentment  thereof 
made,  the  steward  shall  give  warning  by  scire 
ffiic.  to  the  party,  to  shew  why  his  landg 
ought  not  to  be  seized.  And  he  shall  make 
ffine  to  the  lord  according  to  conscience,  after 
the  manner  of  his  oflfence  *• 

4thly.  Also,  the  tenants  within  the  said 
manor  may  make  lease  by  indenture  of  their 
serte  lands,  for  term  of  years,  without  licence 
of  the  lord  t. 

5th.  Also,  the  beadle  is  bound  to  answer 
for  all  herriotts»  amerciaments,  waifs,  straies, 
and  other  profits  of  the  court,  and  to  levy 
all  manner  of  rents  leviable,  both  free  and 
copy,  within  his  beadlewick,  and  shall  be 
allowed  for  the  lands  that  are  in  the  lord^s 
hands,  and  yield  a  true  account  at  his 
audittt. 


*  Vid,  post.  Cutt.  ofFratnf.  Art.  5. 
t  lUd.  Art.  6Sfy. 
X  Ibid,  Art.  9* 
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6th.  Also,  the  beadle  is  bound  to  levy 
and  make  payment  of  the  rents  and  re- 
vennues,  within  his  beadlewick,  to  the  re- 
ceiver and  auditor  within  the  lordship  of 
Southmalling  ;  and  if  he  die  or  go  away  be- 
fore the  auditt,  whereby  the  lord  is  unpaid, 
and  no  man  for  that  year  is  chosen  that  will 
take  the  charge  of  the  said  accompt,  then  it 
shall  be  lawful  for  the  lord  to  distreine  all 
the  whole  homage  for  the  said  accompt  to  be 
made,  and  the  lands  for  which  the  accompt 
ought  to  be  made  to  be  seized,  and  to  be 
delivered  to  the  homage  for  their  discharge 
of  the  said  office*. 

7th.  Also,  when  the  beadle  is  entered 
into  the  auditt  to  make  his  accompt,  then 
the  homage  is  discharged  for  the  same 
accompt. 

8th.  Also,  if  any  tenant,  being  sole,  seized 
of  copyhold  lands,  demise  himself,  and  re- 
maineth   no   tenant  t,    then   the   lord   shall 


*  See  pott.  Oust.  ofFramf.  Art  9,  &c. 
f  KUck.  133,  a.  Sc  b.  134.  b.  135.  b.    My  Copyh. 
vol.  9.  Of  Heriotfl.     Cust»  ofFramf.  Art  11. 
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have  a  harriott,  as  well  by  the  dismission  as 
by  his  death. 

9th.  Also,  if  any  tenant  be  distreined  by 
any  of  the  beadles,  for  any  rent,  sendee,  or 
custom,  the  which  the  tenant  denieth  to  be 
due,  he  may  hare  a  replevin  of  the  steward 
or  his  deputy,  finding  surety  of  his  plea  and 
of  his  return,  if  it  pass  against  him  accord- 
ing to  the  law*. 

1  oth.  Also,  if  any  tenant  in  all  the  beadle- 
wick,  three,  two,  or  one  of  them,  die  seized 
of  any  lands  herriotable,  or  make  their  de- 
mise, then  the  said  tenant  shall  pay  but  one 
herriot  for  all  the  same  tenure  t. 

1  lib.  Also,  if  any  tenant  do  oflfend  the 
lord  or  lords  in  any  trespasses,  then  he  to 
make  ffine  to  the  lord  or  lords,  after  the 
quantity  of  the  trespass,  according  to  the 
law,  without  any  seizure  of  his  lands  or  any 
part  or  parcel  thereof  t. 


*  Cust.  qfFramf.  Art.  12. 

t  See  Kitch.  134.  a.  and  my  Copgh.  vol.  d.    Of 
Heriots.    CusL  ffFramf.  Art  no. 
t  Cust.  ^Framf.  Art.  13. 
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12th.  Also,  that  every  tenant  may  com- 
mon in  the  lord's  soyle  all  manner  of  cattle 
that  he  breedeth  forth  upon  his  tenm«,  af- 
ter the  rate  of  the  same  tenure,  and  to  pay 
nothing  for  them,  except  only  for  swine  and 
hogs,  for  the  which  he  payeth  every  full 
maste  year  for  every  swine  ii^  y^  is  of  the 
age  of  xii.  months,  and  above,  at  the  £Peaat 
of  Saint  Peter  Ad  vincula,  that  same  year, 
and  every  ho^  under  that  age  fiarrowed 
afore  the  said  Seast  i*.  and  if  it  be  no  full 
maste  year,  then  to  pay  for  every  swine 
aforesaid  i**.  and  for  every  hogg  aforesaid  one 
halfpenny*. 

13th.  Also,  the  lord  may  keep  and  assign 
his  Airs  Court  at  his  pleasure,  any  time 
af);er  the  ffeast  of  All  Saints,  at  a  place  as- 
signed within  the  beadlewick,  by  himself, 
at  which  place  the  tenants  ought  to  have 
due  warning  to  be  at  it,  and  there  to  do  his 
diligence ;  and  the  steward,  or  his  deputy 
there,  to  wnte  the  names  and  surnames,  and 
the  number  of  every  man's  ho^s,  and  the 


*  Cua.  ofFramf.  Alt.  14. 
t  lUd,  Art.  15. 
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beadle  to  return  the  money  diereof ;  and 
such  persons  as  airs  not  truly  to  the  quest 
of  pannage  to  be  presented,  and  then  the 
steward  shall  make  process  against  them  to 
appear  at  the  next  court,  and  there  to  swear 
them  upon  a  book,  to  tell  themselves  how 
many  hogg^  they  have,  and  then  to  pay  after 
the  rate  that  year  for  swine. 

14th.  Also,  the  beadle  shall  purvey  for  the 
steward's  dinner,  and  the  ranger  and  other 
deputies  and  servants,  and  pay  also  for  the 
dinner  of  the  xii.  men  of  pannagers,  and 
thereof  to  be  allowed  at  his  auditt,  and  of 
all  the  remnant  to  answer  the  lord  at  his 
auditt  or  accompt. 

i5th.  Also,  that  no  tenant  in  the  beadle- 
wick  of  Mayfield  and  Framfield,  holding  any 
copyhold  within  the  said  beadlewick,  is  not 
appeachable  of  any  waste  done  or  to  be  done. 

i6th.  Also,  all  yard-lands  shall  pay  his  rent 
of  assise  t,  as  it  appears  in  the  Black  Book^ 


*  See  Cttii.  ofFramf.  Art.  16. 
t  Ibid.  Art.  19. 
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at  the  taking  of  the  yard,  and  for  the  work 
and  custom  of  the  mannor  of  Stowham,  lett 
out  as  it  appeareth  in  the  lord's  record  of 
the  same,  and  every  acre  and  every  yard  by 
himself  pay,  and  be  chargeable  like  and  no 
more  within  the  said  yard. 

17th.  Also,  every  such  yard  or  half-yard 
that  is  chosen  to  do  the  service  of  ^the  beadle- 
wick,  the  tenants  of  the  same  yard  shall  pay 
none  airs  the  same  year  for  their  hoggs  or 
swine,  and  the  wood-lookers  shall  have  the 
same  advantage*. 

i8th.  Also,  the  trees  t  that  fall  in  the  lord's 
wood,  that  bring  up  any  earth  with  the  root, 
the  rangers  shall  have  them,  and  all  trees 
and  boughs  that  fall  otherwise,  the  rangi^ 
of  the  lord's  wood  shall  have  them,  so  it  be 
more  than  a  load ;  aiid  all  the  small  boughs, 
that  fall  in  the  lord's  woods,  that  be  a  load 
or  under,  the  wood-lookers  shall  have  for 
their  fee. 


*  See  Cud.  cf  From/.  Art.  17. 
t  Ibid.  Art.  16. 

VOL.  II.  T 
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igth.  Also,  if  any  Hiaa  or  woman  be  first 
admitted  tenant  of  any  of  the  assert  lands  \ 
and  die  seized  of  assert  or  bond  lands,  thai) 
then  his  oldest  son  shall  be  admitted  for  heir ; 
and  if  he  or  she  have  no^  a<m»  if  he  or  she 
have  a  daughter,  likewise,  and  the  said  man  or 
woman  first  be  tenant  of  bond  lands  (that  is 
to  say,)  yard  lands^  then  the  youngest  son 
shfdl  bo  admitt;^  to  the  said  bond  lands  and 
assert,  «iid  if  tibsffi>  be  no  son,  the  youngest 
daughter  likewise* 

20th.  Also,  that  yard  lands  shall  relief  iftsR 
his  rent  of  assize,  as  it  was  taken  t,  as  it 
appeareth  in  tfaie  black  book. 

2ist.  Alfio^  that  no  share  laHidsfihaU  heniaisk 
^/^  reUe^  but  yeiurly  pay  his.  shave  acoardiog 
to  the  first  tiiking  of  tiheir  lands^^,  and  th«t  ni» 
freehold  shall  herriott^  oe  rdief,  .ncor  out  «l 
court,  but  yearly  pay  his  rent. 


*  See  1  Leon.  5Q.  Kemp  6c  Carter.  And  see  Fllzh: 
Abr.  Prescript.  57.  &  Curt,  of  Tramf.  Art  18. 
f  Cttrf.  ofFramf.  Art.  ig^ 
X  Hid.  Art.  19. 
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'  22nd.  Also,  that  no  bond-holder  shall  sue 
any  other  bond-holder  out  of  the  lord's  court, 
without  licence  of  the  steward,  which  the 
steward  may  determine ;  also,  that  no  matter 
that  p'tameth  to  copyhold  shall  be  determined 
out  of  the  same  court  ^. 

23rd.  Also,  aU  tenants  shall  have  marl 
and  earth  for  dowbinge  and  gravel  in  the 
lord's  soil,  as  they  shall  have  need,  about 
their  lands  and  tenements  within  the  said 
lordship  t. 

24th.  Also,  that  they  may  lay  their  dung, 
and  sullage  of  their  houses,  in  the  lord's  soilj 
as  they  shall  need,  to  amend  their  lands  within 
the  said  lordship,  so  that  it  be  to  no  man's 
annoyance  t. 

2£th.  Also,  they  may  make  ffeoffiees  in  all 
their  lands  of  copyhold,  as  well  of  bond  a» 
assert  lands,  by  reasonable  f&ne  and  reliefe, 


•  Cuit.  q/Framf.  Art.  24. 

t  See  my  Copyh/v^.  I.  p.  [Zis]-  *  ^w*^-  ^Framf. 
An.  33. 

X  Cmt.qfFramf  Art.  25. 

T    2 
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and  afterwards  make  their  will  of  them,  and 
dispose  of  them  after  their  last  will  *• 

26th,  Also,  that  no  officer  of  the  lord's  may 
make  sale  of  lands  or  trees  in  the  lord's  soil  or 
common  t,  to  the  annoyance  of  any  tenant 
which  of  old  time  have  been  suffered  and 
thought  necessary,  except  it  be  by  consent 
of  the  tenant  next  adjoining,  and  so  to  make 
his  ffine,  and  be  admitted  by  the  steward  to 
enjoy  the  same  for  ever. 

27th.  Also,  every  tenant  may  make  sties 
for  their  hoggs  in  the  common  there,  as 
is  most  necessary,  as  they  have  been  used 
to  do  t* 

28th.  Also,  for  as  much  as  every  tenant 
is  bound  to  keep  closure  against  the  lord's 
common  or  soil,  the  said  tenants  may  take 
tinnett  §  growing  in  the  said  common  or  soiI» 


*  CuH.  ofFramf.  Art.  a«. 

t  See  Ibid,  Art.  33. 

t  lUd.  Art.  36. 

§  F^om  the  Saxon,  tynan,  to  ODclote.  See  the  Saxon 
Did.  &  Cawell  voc.  Tinettumf  also  Jac.  Diet,  voc.  TineU 
Fort,  on  Mon,  37.  N. 
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for  the  making  of  the  said  closures,  if  the  said 
tenants  lack  of  their  own  *• 

29th.  Also,  if  any  man  sue  for  a  yard  of 
land,  if  the  tenant  of  the  same  (appear,  qu^".) 
every  court  day  in  a  year,  the  same  man  shall 
excuse  all  the  land-holders  of  the  same  yard ; 
and  if  none  of  the  yard  sue,  that  then  the 
tenants  of  the  same  yard  to  pay  xii''  for  the 
suit  of  the  year  t. 

30th.  Also,  no  yard  that  ever  was^  charged 
of  right  to  do  the  service  of  any  of  the~ 
beadlewicky  that  can  be  free  of  the  services, 
except  Ae  homage  of  the  same  beadlewick  be 
contented,  and  agree  to  the  same  t» 

31st.  Also,  that  the  court  roUs  of  the  said^ 
lordship  ought  to  be  within  the  lordship  of 
Southmalling,  to  which  the  said  beadlewick 
p'taineth  indifferent  between  t^e  lord  and 
his  tenant ;  and  if  any  tenant  lack  his  evidence, 
tbe  said  tenant  to  sue  to  the  steward  to  search 


•  See  Cuti.  ofFramfl  Art  33. 
t  lAid.  Art  37. 
t  JM.  Art.  fl8. 
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for  hU  evidence,  paying  for  his  fiearch  ae-* 
cording  to  conscience ;  and  if  he  iue  within 
the  year  for  his  copy,  that  he  is  admitted  to 
pay  but  iiii**.  for  it. 

32nd.  Also,  the  rodd  that  be  purchaaed  out 
of  the  lord's  woods  and  $oil  shouhl  be  xnii 
foot  and  a  half. 

33rd.  Also,  if  any  man  die  seised  in  yard- 
land,  his  wife  shall  have  it  during  her  widow- 
hood, and  after  to  renhain  to  the  next  h^ir 
after  the  custom  *, 

34th*  Also,  if  any  tenant  be  seized  in 
assert  lands,  his  wife  shall  have,  during  her 
life,  the  third  ffoot,  and  after  to  remain  to  the 
])ext  heir  by  ouatom  t. 


■^"^^•^■^-^^i^^^i^*'^^^**— ^•■•i**^^— ^p*-  •   11  ■  I  • 


♦  See  Cust,  of  Fratnf,  Art.  39. 
t  See  lUd,  Art.  30. 
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Richard  Stapley. 
WiUiam  Delve. 
Thomas  Delve. 
Robert  Mansir. 
Thomas  Comber. 
Robert  Martin. 
WiUiam  Smith. 
Robert  Meyre. 
John  Snate. 


^  (Jotin  Younge. 

Richard  Brackprice. 
John  Brook. 
I    William  DalUngton. 
X  Thomas  Smith. 
John  WigseU. 
John  OU{ffe.    • 
John  RttsselL 
^John  Swane. 


These  were  the  names  of  those  that  were 
of  the  homage,  and  made  pr^sentoient  of  the 
cMStoms  of  the  manor  as  it  is  above. 


T  4 


280  APPENDIX. 


No.  VI. 

CUSTOMS  OF  THE  MANOR  OF  FRAMHELD, 
IN  THE  COUNTY  OF  SUSSEX, 

This  indenture,  made  the  30th  day  of 
July,  in  the  year  of  the  reign  of  our  Lord 
James,  by  the  grace  of  God,  of  England, 
France,  and  Ireland,  king,  defender  of  the 
faith,  &c.  19th  of  Scotland ;  between  the 
Right  Honourable  Richard,  Earl  of  Dor^tt» 
Lord  of  the  Manor  of  Framfield^  in  the 
County  of  Sussex,  of  the  one  part,  and  Ni- 
cholas Eversfield,  Esq.  George  Smith,  Esq. 
John  French,  and  Magnus  Byne,  gents,  te- 
nants of  the  said  manor  or  beadlewick,  of  the 
other  part.  Whereas,  heretofore,  some  doubts 
and  questions  hath  been  made  by  the  said 
earl,  concerning  the  customs  and  usage  of  the 
said  manor,  and  enjoyed  by  the  sud  tenants. 
For  the  better  determining  that  doubt,  and 
better  satisfaction  of  the  said  Earl  of  Dorsett, 
in  that  behalf,  the  said  Nicholas  ^Eversfield, 
George  Smith,  John  French,  and  Magnus 
Byne,  did  agree,  and  by  the  consents  of  all 
the  other  tenants  of  the  said  manor,  that  a 
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survey  or  search  made  in  all  the  antient 
court  rolls  and  customs,  might  be  taken  for 
the  explanation  of  the  said  customs  and 
usages,  whereunto  the  said  earl  condescended, 
and  it  was  agreed,  on  both  sides,  that  all 
right  and  custom  should  stand  in  the  same 
manner  as  they  are  hereinafter  agreed  to  be 
written. 

1st.  That  the  steward  or  his  deputy  may 
take  surrender  of  any  customary  lands  or  te- 
nements out  of  court,  and  it  shall  be  good  so 
it  be  recorded  in  the  court  rolls  within  one 
year  *  next  after  the  taking  thereof. 

andly.  That  the  beadle  shall  serve  the 
courts,  and  execute  truly  all  warrants  and 
precepts  to  him  directed  by  the  steward  or 
under  steward,  and  thereupon  to  make  a  true 
account  at  the  next  court  day. 

3dly.  That  the  beadle  shall  present  all 
alienations  of  copyhold  made  during  the 
time  of  his  office,   or  in  the  year  before; 


*  See  my  Capyh.  vol.  i.  p.  [84].  k  see  post.  Art.  4* 
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and  W  tlie  said  beadle  do  not  present  ^t, 
tlien  lie  to  be  amerced,  if  be  do  know  of  it, 
and  tke  said  alienation  be  hid  or  concealed 
bj  the  buyer  or  seller  ai  the  said  lanjls  and* 
tenements,  then  the  lord  of  the  manor  may 
^i2e  it  into  his  hands,  and  then  the  bayer 
or  [seller  there  to  make  fine  to  the  km[, 
according  to  his  faults  *• 

4thly.  That  the  beadle,  or  his  lawful  de- 
puty, hath  authority  to  tdce  siurender,  with 
the  record  of  the  tenants,  of  eSl  copyhold 
lands  and  tenements  within  the  said  manor 
or  beadlery,  of  any  tenant  lyeing  in  extream,. 
so  that  the  same  be  presented  at  the  next 
dourt  after  the  death  of  the  tenant,  or  else 
to  stand  void  t. 

* 

5thly.  That  the  beadle  hath  anthority  Co 
present,  if  any  man  make  lease  of  yard 
lands,  viz.  bond  lands  by  indenture  for  term 
of  years,  without  licence  of  the  lord*  or  his 
steward,  if'  any  person  shdl  so  do,  then  after 
(Presentation .  thereof  niade,   the  *  steward  to 


*  See  before  CtisL  of  Mai/ field,  Art.  i 
t  Ihid,  Art.  2.  4  &ec  anfe.  Art.  l. 


v^ke  ^ire  fw^m  for  tik  party  to  fifeow 
wbj  hi9  I$]i4  fko^H  not  be  ^ed,  and  to 
nMl^e   /Sue  to  the  lor4   nccondiog  to  con^ 

« 

6thly.  That  every  tenant  that  is  seized  of 
bond  lands,  or  yard  lands,  within  the  said 
manor  or  beadlewiek,  shall  and  may,  by  li-i 
cence  of  the  lord  of  the  said  manor,,  or  his 
steward  for  the  time  being,  lett  the  same  for 
the  term  of  seven  years,  and  to  pay  one  relief* 
for  such  licence  t,  by  way  of  fine,  after  the  old 
rent  of  assize ;  and  if  it  be  otherwise  letten, 
the  lord  to  seize  the  lands,  and  the  tenant  to 
pay  fine  for  his  forfeiture  thereof,  and  to  be 
readmitted  again. 

7thiy«  That  idl  the  tenants,  witUn  ^e  said 
manor  or  beadlewiek,  may  lett  their  assert 
lands  and  tenements,  as  well  old  and  mid- 
dle, as  new  assort,  for  the  term  of  sixteen 
years,  without  licence  t,  and  not  above ;  and 
every  such  lease  to  be  brought  and  proved 

*  See  Cu5t,  ofMayJUldf,  Art.  3. 
t  My  Copyh.  vol.  1.  p.  [322}, 
J  Cuit.  ofMoyfiAiy  Art.  4. 
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at  the  court,  within  one  year  next  after  the 
making  thereof,  and  to  be  entered  into  the 
court  books  or  rolls,  without  paying  for 
such  entry,  or  also  every  such  lease  to  be 
void. 

Sthly,  That  the  beadle  hath  authority  to 
present  all  manor  things  that  the  homage 
should  present  at  the  death  of  every  tenant^ 
and  to  seize  the  best  beast,  that  shall  befall 
to  the  lord,  after  the  death  of  such  tenant, 
by  way  of  a  heriot  to  the  lord's  use. 

gthly.  That  the  beadle  is  bound,  by  vir- 
tue of  his  office,  to  levy  and  pay  for  all 
herriotts,  amerciaments,  and  profitts  of  the 
courts,  and  to  make  levy  of  all  manner  of 
rents,  as  well  free  as  copyholds,  that  be  le- 
viable, and  the  same  to  be  paid  by  the  bea- 
dle in  manner  following,  viz.  at  the  Feast  of 
the  Annunciation  of  our  blessed  Virgin  Mary, 
or  within  forty  days  next  aft;er,  the  sum  of 
forty  pounds,  and  the  Feast  of  St.  Michael 
the  Archangel,  or  within  forty  days  afl^r,  to 
pay  the  full  residue  of  all  the  rents  and  other 
duties  due  to  the  lord  for  the  year  last  past, 
and,  therefore,  to  yield  to  the  lord,  or  his 
officer,  a  due  and  just  account  for  gathering 
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the  rents  of  the  asserts,  and  for  the  freehold 
to  be  allowed  sixteen  shillings  and  eight 
pence  yearly,  of  the  lord,  and  no  more ;  and 
the  beadle,  by  virtue  of  his  office,  is  bound 
to  levy  and  make  payment  of  all  rents  and 
revenues  of  the  said  manor  or  beedlewick, 
every  one  by  himself,  for  the  year  he  is 
chose,  and  to  make  payment  to  the  receiver 
or  auditor  of  the  lord  of  the  said  manor  of 
Framfield  *. 

lothly.  That  if  the  said  beadle  die  or  go 
away  before  the  auditt,  whereby  the  lord  is 
unpaid,  and  a  man,  for  that  year,  is  chosen, 
that  wiU  take  the  charge  of  the  said  ac- 
counts, that  then  it  shall  be  lawfull  for  the 
lord  of  the  said  manor  or  beadlewick,  to 
distreine  all  the  whole  homage  for  the  said 
accounts,  to  be  made,  and  the  lands  so 
chosen  for  the  said  charge,  to  be  seized  and 
delivered  to  the  homage  for  the  discharge  of 
the  said  office. 

iithly.    That  if  any  tenant,  within  the 


•  Cust.  ofUayfieU^  Art.  5.  k  6. 
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laid  nuBHMr  or  beadlewick,  be  sole  seized  of 
any  oopyfaold^  and  do  demise  himself  thereof 
hf  siirvtadery  not  reserving  to  himself  one 
entbe  tenancy,  or  foar  acres  of  land,  if  he 
knre  io  many  within  the  said  manor ;  then, 
iipen  such  sorrendev,  the  lord  shall  have  Ms 
best  beast  for  a  herriott,  as  well  after  his 
dismission,  as  by  his  dyeing  seized*,  and  the 
beadle  is  to  seize  the  said  herriott,  and  to 
deliver  him  to  the  lord's  steward. 

I2thly,  That  if  any  tenant  be  distrained 
by  the  beadle  for  any  nsnts  s^rice,  or  rents 
cnstomr  that  the  said  tenant  sayeth  is  not 
traly  due,  then  he  shall  sue  to  the  steward, 
or  his  d^ty,  fbv  a  r^levin,  to  be  had  fw 
his  distreM,  fiiidii^  snretaes  for  his  plea,  and 
fw  retom  to  be  had,  if  the  law  be  deemed 
i^nst  himf. 

13th.  That  if  any  tenant  oflknd  the  lord 
in  any  trespass,  he  is  to  make  fine  to  the  lord, 


*  Ante,  Cust,  ofMayJl,  Art.  8. 
t  Ibid,  Act  9. 
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after  the  quwtity  of  his  treiqpass/  without 
seizure  of  bis  iaibds,  or  my  paroel  thereof*,  as 
diall  be  deemed  or  tatei  by  the  steward,  or 
under  steward,  and  officeif  of  the  court. 

14th.  That  every  tenant  may  eomiBeii  on 
die  lord's  wast  of  the  manor  eat  beadlewidk^ 
with  all  manner  of  cattk  he  kreedeth  npon 
his  tenmie,  and  to  pay  nothing  for  them^  bat 
only  £9r  swine  or  hoggs,  for  die  iriuch  ftr 
every  fiill  mast  year,  if  trew  shall  be  dieise, 
he  AsiSi  pay  for  every  swine  twopence,  oi 
Ae  ajg^  of  twelve  months^  on  or  about  tbs 
least  of  SL  Pbter  ad  vmctda  the  samtf  year, 
and  for  every  hog  under  liiat  age^  iTarroweid 
before  the  said  feast,  to  pay  one  penny ; 
and,  if  it  be  not  a  &iH  mast  year,  then  to 
pay  for  every  swfnc  but'  one  penny,  and  every 
hog  but  one  hal^nny  f.  • 

15th.  'Phat  every  year  the  lord  may  as- 
sign and  keep  his  Airs  Court,  at  Us  w31 
and  pleasure,  at  any  thne  before  tire  TevL&t 
of  AH   Saints,   at  a  place  to  be  assigned 


\  t  Ibid*  Art,  13. 
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within  the  said  manor  or  beadlewick,  at 
whiefc  place  all  the  tenants  to  have  due  warn* 
ing,  and  be  at  it,  and  there  the  beadle  to  do 
his  diligence,  and  the  steward,  or  his  deputy, 
to  write  the  names  and  the  surnames  of  the 
tenants,  and  the  parcell  of  the  hbggs  aiid 
swine,  and  the  beadle  to  receive  the  money 
thereof,  and  all  such  persons  as  airs  not  truly 
to  the  inquest  of  panAage  16  he  presented, 
and  then  the  steward  to  make  put  process 
against  them  to  appear  at  the  next  court, 
and  there  to  swear  them  upon  a  book  to  tell 
how  many  swine  and  hoggs  they  have,  and 
then  to  pay  after  the  rate  of  that  ^ear  for 
their  swine  and  hoggs  *. 

i6th.  That  no  copyhold  tenant;  within 
the  said  manor,  is  impeachable  or  punnish- 
able  of  or  for  any  manner  of  wast  done  upon 
any  of  their  copyhold  lands  or  tenements 
inclosed,  or  to  be  inclosed  f,  but  that  every 
such  copyhold  tenant  may,  at  their  free 
wills  and  pleasures  fell  down,  convert, 
and  dispose  of  it  to  their  own  use,  all  the 
woods,   tree?,   and  timber  upon  their  copy- 


*  Cuit.  ofMayfM^  Art.  13. 
t  Ua*  Art.  15.  &  see  18. 
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holds,  and  that  the  said  tenants  may 
wise,  at  their  own  will  and  pleasure^  draw, 
take,  and  dig,  and  convert  to  their  own  use, 
all  iron-mine,  or  oar.  and  stone,  lying  and 
being  within  their  c(^yhold  lands  and  tene- 
ments* 

17th.  That  every  yard. or  half  yard  land 
that  is  chosen  to  the  office  of  a  beadle,  the 
tenants  of  the  same  yard  or  half  yard  so  chosen, 
shall  pay  no  airs,  for  the  same  year,  for  their 

18th.  That  if  any  man  or  woman  be  fiin 
admitted  tenant  to  any  of  the  assert,  and  die 
seized  of  assert  lands  and  bond  lands,  th^i 
the  custom  is,  that  the  eldest  son  shall  be 
admitted  to  all;  and  if  he  or  she  have  no 
son,  then  the  eldest  daughter ;  and  if  the 
tenant,  be  it  man  or  woman,  be  first  admitted 
to  bond  lands,  that  is  to  say,  yard  lands,  then 
the  youngest  son  or  daughter  shall  be  heir  to 
all  his  custonuury  lands  f ;  and  the  like  is  to 
be  observed  for « brothers  and '  sisters,  unclea 


*  Cust.  of  Mayf,  Art.  17. 
t  liid.  Art.  19. 
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and  aiinto,  and  eou^insy  if  there  be  neithor  son 


daughtej 


or  dauffiiter. 


19th.  That  «very  yard  land  ralief  after 
old  reat  of  assae^  as  it  -waa  fir^  takeo, 
viz.  Ss.  4d.  for  every  yard,  and  no  moi8|  and 
that  share  lands,  share  neither  herriott  nor 
reUef,  but  yetrly,  p)iy  his.  cfbwe  *. 


90th.  That  if  any  tenant,  witlnn  the  aud 
Aumor^  shall  die  seized  tf  .an  estate  qf.JRp 
heritance  in  any  freehold  lands,  or  tenepif^t 
only,  then  after  his  death  the  lord  shall  have 
a  Jherriottf;  Mid  if  any  tepant  slu^  die  seized 
'Of  4n  fstate  ^af  inheritance,  both  in  fraehftkl 
MA  cepyhpld.  [lands],  :0r  teoeqieptii  ^w  qwy 
•soejirer,  he  shall  seize  for  the  lord  biiut  iom 
harriott  for  41 1,  and  that  «  i^elief,  after  tlffS 
death  of  eveiiy  tenant,  shall  be  ;pajd  t^s  hwII 
i^  freehold  AS  cD{grbold  lands. 


aist.  That  if  any  tenant  die  jsaized  of  oRf 
or  of  4iveis  bc^  rtenements  <^  jtend«,  tlap 
the  heir  Iht  custom  shall  p«v  his  ^relief  fyt 


♦  See  Cust.  of  May f.  Art  1^.  a©,  jwt. 
t  Ihid*  Art.  io« 


i 
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mfxj  yatd  of  Innds^  one  year's  rtift,  and  no 
OMffe  tlittn'  8«.  f^d.  for  every  acits^  ttiord  m 
hm,  after  ibe  tame  rale ;  m  likewise  ANrerery 
acre»  more  or  leas^  of  assart;  lands,  Hsu  old 
aflaert»  one  p»!by ';  middle  assert,  twe^dny ; 
sBid  new  assert^  fbmrpence^ 

aand*  T%tat  upon  every  surrender  ot 
aKemttiott  of  any  kind  of  copyholds  or 
cMloBlaiy  Iftnc^  theve  shall  be  paidi  npott 
admittanee  of  the  tenant  to  the  same;  five 
years  lord's  vmt  of  assise^  in  the  name  of  e 
fine,  and  also  a  relief*,  and  also  that  every 
tenant  may  fit>m  time  to  time  alienate,  and 
enfeoff  by  surrender  their  customary  limds' 
to  any  use  or  uses^  as  of  old  (ime  they  ha^e 
done,  p^ing  a  fine  and  a  relief  as  is  above^ 
mentioned  t,  and  die  heir  of  every  ci^yhqld 
diemg  seiaed  of  any  assert,  or  any  other  cus* 
tomtrj  landi^  shaH  pay  for  his  admittanee  [a 
relief,  viz.  a  year's  rent  to  tbs  lord  and  no 
more* 


*  See  my  GJ2i.  478« 

t  Ctut.  rfMayf.  Art  25. 
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23rd.  That  all  tenants  of  the  said. minor 
or  beadlewick^.may  have,  take,  and  dig,  draw, 
take,  and  carry  away,  in  and  from  andnfMi 
the  said  .commons  or  wast,  stones,  gravell, 
land,  loam,  clay,  bushes,  brakes,  and  msrle, 
for  the  bottoming  and  mending  any  of  <thw 
lands,  and  making  and  mending  their  build- 
ings respectively,  and  mending  their  inclosures 
against  the  commons,  being  hereditaments, 
holden  of  the  said  manor  or  beadle wi^k- with- 
out doing  any  manner  of  wiUull '  spoil  to  any 
of  the  lord's  timber  or  underwoods,  or  any 
part  thereof  •• 

34th.  That  no  bondholder  or  copyholder 
shall  sue  any  other  bondholder  or  copyholder 
out  of  the  lord's  court,  without  licence  of  Che 
lord  or  his  steward,  which  the  steward  may 
determine,  and  that  no  matters  that  concern 
or  belong  to  the  copyholders  shall  be  deter- 
mined out  of  the  same  court  t. 

25th.  That  the  tenants  may  lay  dung  or 


•  Cuit.  of  May/.  Art.  33.  &  a8. 
t  Ibid.  Art  i%. 
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soil  of  their  houses  in  the  lord's  wast,  as  they 
M&  need,  to  mend  their  lands^  witMn  the 
said  manor  or  beadlewick,  so  that  it  be  to 
tto  mian's  annoyance  K 

'-96th.  That  any  tenant  may  make  sties, 
with  brakes  or  tuift,  and  with  no  other  stuff 
of  the  lord's,  for  their  hoggs  and  swine  to  lye 
in  where  it  is  necessary  f  • 

^37ihv'  Hiat-  if  any  mail  make  suit  to  the 
'WuiPt,  every  court  in  the  year,  for  yard 
Iimds,  if  he  be  tenant  of  the  same  yard,  the 
same  shall  excuse  all  the  copyholders  of  the 
same  yard  for  that  year ;  and  if  none  of  the 
same  yard  sue,  then  the  tenants  of  the  same 
yard  are  to  pay  12  d.  for  the  suit  of  the  same 
yard  t« 

98th.  That  no  yard,  that  ever  was  charged 
of  right  to  do  the  service  of  the  said  beadle- 
wick,  can  be  free  of  the  service,  except  the 
lord  please,  and  the  homage  be  content  and 


♦  CuH.  qfMayf.  Art.  94. 
j-  iUtf.  Art  37. 
X  lUd.  Art  39. 
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i^;ree  to  the  same  *,  having  the  lord's  ftvouri 
and  by  lioence  thereunto. 

99th.  That  if  any  man  die  seised  of  yaid 
lands,  his  wife  shall  have  it  whilst  she  is  a 
widow,  if  she  have  no  jeintqre,  otherwise  she 
not  to  h^ve  it,  but  after  to  the  next  heir  by 
cfiptomt. 

30th.  That  if  any  tenant  in  the  time  of 
his  life,  be  sole  seized  in  assert  lands,  his 
wife  shall  b^ve  it  after  bis  deoewie,  ^laxag 
her  life ;  the  third  part  thereof  for  hex  dowry, 
if  she  have  no  jdnture,  otherwise  not  to  hays 
it  i  a^d  afi^r  to  ren^ain  to  the  next  heir  to 
have  it  by  custoaa  t. 

51st.  That  if  any  tenant  or  person  be 
desirous  to  purchase  or  inclose  any  of  the 
lord's  wastS,  the  same  tenant  is  tq  stpke 
or  bound  o^t  the  saijie,  1^  the  oo^aeiit  of 
the  next  adjoi])iiig  tm^  and  the  hotmg^ 


*  Oust,  qfMayf.  Art.  30. 

t  Ihid.  Art,  33. 

X  Ibid.  Art  34. 

f  See  my  Copyh.  vol.  1 .  p.  [33],  Ac. 
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of  the  next  pannage  court  to  present  the 
8aine»  and  to  grant  and  agree  therennto, 
that  the  lord  by  his  steward  may  grant  the 
same  .pavoeil  ^f  wast  ground  to  sueh  parties  or 
heirs,  he  or  she  agreeing  with  the  lord  for 
his  or  their  fine  thereof;  and  the  said  tenant^ 
or  otiier  person  to  whom  any  such  land  shall 
be  granted^  to  him  and  his  heirs,  according 
to  the  custom  of  the  said  manor  or  beadlewlck, 
doemg^  such  sertioe  and  paying  for  new  assert 
lands,  4(f;  for  every  acre,  middle  assert  2d. 
old  assert  i  d.  and  paying  such  fine,  heniott, 
and  relief,  as  the  tenants  are  accustomed  to 
pay. 

32nd  And,  lastly,  that  the  right  and  intei^pst 
of  all  the  woods,  timber,  ai^d  underwoods, 
growing  or  to  grow  in  and  upon  the  comn;ions 
or  wast  of  the  sMd  manor  or  beadlewick,  do 
appertain  and  belong  unto  the  lord  of  the  said 
manor  or  beadlewick  *,  and  also  all  mines  and 
quarries  of  stone. 


See  Cust.  of  May f.  Art.  26. 
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THE   CUSTOMS   FOR  RfiLICFS  AND   FINK8  : 

Reliefs  for  old  assert  is  i  d.  per  acre. 
Pine  for  old  assert  is       6^*.  per  acr^.  . 

Relief  for  middle  assert  \&2d.  per  acre, 
line  for  the  same  is         i2d.  per^acre^ ; 


Relief  for  new  assert  is  ^d.  per  acre.   . . 
Fine  for  the  same  is       2^.  pe^  ^l^  .i^ 


^ » • 


The  fines  and  relief  for  bond  or,yard)f^i^» 
are  so  much  per  acre,  according  to  the  nnpilj^ 
of  acres. 

The  yard  of  vile  pays  relief  \\d^  per  ftcre^ 
and  quit  rent  is  2%d.  per  acre,  and.  8p.  fo^  ^1 
yards  and  lands. 
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No.  VII. 

CUSTOMS  OfF  THE  MANOH  OP  BERKELEY, 
IN  THE  COUNTY  OF  GLOCESTER. 

Th£  customary  or  copyhold  customg  of 
the  numor  of  Berkeley,  and  of  the  wyeral 
branches  or  sub-manors,  viz.  Ham,  Alking* 
ton,  Hinton,  Slimbridge,  Hurst,  Sages,  Cam, 
Cowley,  Canonbury,  Wotton,  Forren, .  Ar« 
lingham,  Berkeley,  and  Wotton  Burroughs, 
as  the  same  haye  been,  at  several  courts 
*  holden  for  the  manor  of  Berkeley,  presented 
to  be  antient  customs  therein,  especially  in 
July,  40th  Elizabeth,  by  92,  and  after  by 
104,  and  last  of  all  by  112,  of  the  most  able 
customary  tenants  thereof,  drawn  together 
for  that  purpose,  as  followeth : 

1st.    Imprimis.     That    estates   may.  be  Attowidi 

boodt  and 

granted  of  any  cqpyhold  messuages  or  lands,  beniotu. 
for  three  lives  or  under ;  and  that  the  wife 
of  every  such  copyhold  tenant  dyeing  seized 
and  in  possession,  shall,  after  the  decease 
of  her  husband,  hold  the  same  so  long  as 
she  shall  live  chast  and  unmarried,  and  that 
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for  such  lands  as  are  herriotable»  the  best 
quick  beast  that  the  tenant  hath  at  his  death, 
shall  be  paid  the  lord  for  an  herriott;  and 
if  such  tenant  have  no  quick  beast,  then  the 
heqt  ggfn^  ^hiph  ^e  hfrth  dball  be  paid  £or 
the  hertiott 


lofd  mi  2nd.  Item.  That  the  lord  of  the  manor  for 

jv«. ,  the  tone  being,  being  seimd  or  any  estate  of 

inheritance  or  freehold  thereof,  may  gnmt 

« 

estates  in  reyertion  at  his  pleasure,  to  any 
person  or  persons,  not  exceeding  three  liv^es, 
to  begin  after  the  expiration  of  the  fermer 
copy  in  being%  and- that  the  same  are  good 
by  the  custom  against  those  who  shaH  have 
any  estate  afteiwards  in  the  manor. 

Watttobe         ^d.  Item.  That  if  tfaeie  be  any  de&uk  of 

presented  by  .  . 

homeseand     Mpavations  m  any  messuage  or  house,   or 

if  any  spoil  or  ivast  be  done  upon  the 
same,  that  it  ought  to  be  presented  by  the 
homilge  at  the  next  court,  and  sueh  tenant 
to  be  MBtrnff^A  for  the  same  from  time  to 
tune,  till  it  be  repaired  and^  amended ;  and 


•metced. 


*  Sff  1B|C  (7o|mfk  vol.  i.  p.  a^ 
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that  if  any  defaok  of  reparatioi  be^  and  die 
same  not  presented  by  the  homage^  wheveby 
the  same  fidleth  into  decay  or  hecacoMtk 
ruinous,  that  then  the  customary  tenavta  of  if notpretent- 
that  manor  shaU  repair  the  same  at  theis  ^^^^^^^ 
own  costs  and  charges,  and  that  if  any  cus- 
tomary tenant  fell  or  cut  down  any  wood 
or  timberf  and  by  hipiself  or  his  executors 
carry  it  avvay  or  sell  the  same  from  off  the 
land,  he  shall  thevefore  be  ameieed  troUe 
damages. 

4th.  Item.  That  aH  the  copyholders  may  Tammts  to 

_  ,  1  •  (i  *»*«  boote§ 

take  upon  theyer  seyerai  tenements,  at  all  without  wast. 
seasonable  times,  house  bote,  he^e  boote, 
plough  boote,  and  fire  boote,  without  wast 
making;  and  if  any  wast  be  *commttted, 
they  flIiaU  be  amerced  fbr  the  same  hj  ho* 
mage. 

5th«  Hem.  That  any  custemaiy  or  copy-  Firs^t^r 
hold   tenant  for   imo  or  three  Ifres,   being  dbror^eX" 
the  first  taker,  may  surrender  into  the  hands 
of  the  lidrd  or  of  the  steward  ft)r  the  time 
being,  or  otherwise  sell  his  estate*,  and  then 


*  See  my  QiH,  445.  No.  oyji. 
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the  second  life  and  third  life  shall  be  utterly 
void  upon  any  such  somender,  or  upon  sudi 
sale  being  feund  a  forfeiture,  neither  in  sodi 
ease  availeth  it,  whether  the  second  or  third 
life  paid  all  or  any  part  of  the  lord^s  fiiie 
or  not. 


Miy  I 

der  D  J  letter 
of  ftttonej. 


6th.  Item.  That  any  copyholder,  holding 
in  his  own  right,  may,  l>y  his  letter  of  il- 
tomey  under  his  hand  and  seal^  and  delivenid 
as  his  deed,  surrender  and  deliver  up  into 
the  hands  of  the  lord,  fay  the  hands  of  the 
steward  for  the  time  being,  all  or  any  part 
of  such  lands  or  tenements  as  he  so  hotd- 
eth,  and  the  same  surrender  to  be  as  good  to 
all  intents  and  puiposes,  as  though  such  sur- 
render had  been  made  by  the  customary 
tenant  in  person,  in  open  court,  there  per- 
sonally present*^. 


Copy  tote- 
uatandiL 
hiswifeyiii- 
titlesherto 
widowhood 
onlj. 


7th.  Item,  The  custom  is,  that  if  any  man 
take  of  the  lord,  by  copy  of  court-roll,  any 
lands  or  tenements,  for  term  of  three  Uvea 
or  under,  in  manner  following,  that  is, — to 


*  See  my  Copyh^  vol.  i,  p.  [65]^  kc. 
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faimsdif,  A.  his  wife,  and  B.  his  child,  w  to 
any  other  person^  (he  being  then  married  to 
his  wife,)  in  this  case,  the  wife  shall  have  but 
the  widow V  estate,  and  not  h«r  life,  a^;er 
her  hufifciind's  decease,  though  she  be  named 
in  the  copy  ky  her  christian  name.  But  if 
she  be  named  in  such  copy  before  her  bus- 
jlNud,  that  then  she  shall  haye  the  same  £>r 
her  life,  though  she  do  marry  afterwards* 

8th.    Item.    If  any  customary  tenant  die  Attoreooqie 
aftar  the  Feast  of  St.  Michael  the  Arch-  de^of  le- 
Angel,  it  shall  be  lawful  for  his  executors  or  ^^*^°**' 
administrators  to  hold  all   such  messuages 
and  lands,  which  he  held,  until  the  Feast  of 
the  Annunciation  of  our  Lady^   then  next 
following,  and  then  the  next  life  <n*  taker  to 
take  to  it,  paying  for  the  seeds  and  one  earth, 
if  any  of  the  land  be  sowed  or  plowed  * ;  but 
the  same  next  life  or  taker  may,  before  the 
said  Annunciation,  fallow  the  arable  land  for 
barley,   and  sow  beans  and  pease,   and  the 
said  executors  and  administrators  shall  pay 


*  Aide^  Cusk  of  Tkambuiy ;  k  my  QUh.  320. 
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the  lord's  rent  for  die  wbole  half  yisar  tkea 

gth.  Item.  If  aHy  cuitonuury  tenant  djie 
after  tlui  FeaA  ixf  the  Annunciation  of  our 
Lad)r»  it  shall  he  kirfiil  for  his  executors  or 
adxhinistrBtotv  to  hold  euch  memiageb  aikd 
fakidf^  whibii  he  hbld,  wAil  Michaelmas  day 
then  nejct  following;  the  tame  exe<iutoft 
and  administrators^  permitting  the  n^t  life 
6t  tdttr  to  enter  and  take  the  meadow,  and 
fiUo%  arid  the  sUtte  td  oteupy  to  his  tase^  ae- 
-soidiilg  t0  his  ertate  then  hi  hiring^  atid  the 
aaid  eiecuflar  or  eduodstrator  to  pay  the 
loid'f  rrat^  £Dr  the  whole  half  "fmc  then 
lending;  and  that  (bgr  the  custom)  is  to  be 
4:^p«tbd  -fiir  sfceadowk  %bat  hath  most  Hsv&Uir 
htoeR  M»v^  fita:  fi%  yedra^  then  lasfc  past. 
TiMiiiiuiby  iB*t  if,  iipob  such  tenants  dAth^  the  sadie 
^  fiiU  in  hand  to  the  lerd^  Chen  no  esecutor 
nf  timinfetiator  is  to  hold  Uuft  stme  rt  dl,  hut 
4Ih&  hnd  psawably  to  enter. 

TosftUwith-         10th.    Item.    If  the  first  life  or  name 
foifeiuuraTby    named  in  the  copy,   shall  or  do  sell  his  or 
IS!"*^   her  estate   by  word  or  writing,   without  li- 
cence from  the  lord  or  his  steward,  he  or  she 
shall  forftit  hn  er  her  and  aU  the  rest  of  the 
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ertites  mentkmed  in  the  mA  c^y,  wale» 
it  be  a  woman  imder  covort  baron,  hut  no 
other  life  named  in  ihe  eopj  akall  fwSdk 
tl^eby  i>iit  his  own  estate  only. 

4i|)^«  Jftm.  If  any  peraon  baving  a  rever-  Hieiiiw  by 
iaiffo^toff  &r  two  or  ibate^  lites,  do  aell  or  nvmio&l 
grant  orer  the  same  to  any  person  by  parol  or 
writing  without  licence,  if  such  person  were 
the  first  life  nasied  in  siich  seversioti^py, 
jacmuuonly  oiUad  th(e  tafcwn  the  same  by  ike 
oviBtoqi  (is  a  ;f(M4litiire  of  the  rest  «f  th^  lives 
namad  m  msh  copf^  and  al^P  of  ifaeik*  wives 
widow's  estates* 

lalh.   Itenk   By  the  custom  of  the  manor  copjhM 
avy  copyholder  may,  by  ward  or  wxikkig,  ilTte™^^ 
let  his  copyhold  lands  for  three  yean^  so  that*  ^^^^ 
the  same  be  one  dw  in  each  year  actually 
in  his  hands  and  occupation,  and  during 
such  time  may  dwell  bam  off  the  same. 
But  .to  let  or  sett  the  same  in  any  other 
sort  without  licence  is  a  forfeiture  of  his 
estate. 


13th.  Item.  The  custom  is  that  if  any  Hemottdue 
customary  tenant  dye,  and  haniott  ba  paid  tenant  dvin^ 
after  his  death,  and  if  before  entry  or  admit-  ^^      '^ 
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tanoe  of  the  next  life,  that  by  the  copy  is 
to  hdd  the  same,  the  said  next  life  also 
deoease,  that  herriott  notwithstanding  shall 
be  paid,  and  that  the  widow  of  such  tenant 
so  dead  before  entry  or  admittanoe»  shall 
have  her  widow's  estate,  and  the  herriott  to 
be  paid  if  she  also  should  decease  befcHre 
admittance.  ^ 

14th.    Item.    The  custom  is,  that  if  any 

copyholder  dye  seized  of  any  o^yhold  lands 

or  tatiements,   the  next   life  which  by  the 

copy  is  to  have  the  same,  being  within  one 

and  twenty  years,  and  unmarried,    that  the 

^^'f^^      lord,  by  his  steward,  shall  commit  the  cus- 

costodTof      tody  of  the   body*  and  of  such  customary 

laDdicZiiififciit  lands,    until   the   infant   (male   or  female) 

o|m  court      coaxe  to  the  age  of  twenty*one  years  t,   at 

such  rate,  as  in  the  discretion  of  the  steward 
to  the  infant's  use,  shall  seem  fitting,  and 
such  committee  not  to  be  further  answerable 
to  the  infant,  than  the  rent  and  conditions 
'   agreed  upon  in  open  court. 


*  See  my  GUb.  339. 

t  See  my  GUi.  n.  1.  &  p.  463. 
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ifu»ft^-»  The  wstpm  i^  that  ¥*  a  eow  JJ^JJ^^J^J^'J^^ 

h^PKe^  tp  be.ap  h^mal^,  which  hath  a  oalf,  riou,caif  to 

oxiV^e^\ifit  hiith  «  f(pkle»  or  an  ewe  |hat  hath  cow,&c.  "^ 

a  Mn  or,*  soFve  thatrhaA  piggs,  That  such  J^^' 

y(HU3^  shall  go  with   the  dam  for  herriot»  ^•^* 
and  be  fs.  parcel  of  her>  so  long  as  they  are 
unweaaed.and  unsef^vered^  ftfim  tbe  dam.   . 

i6th.  Item.  The  custom   is,  that   if  any  If  copyhold 

teoement  suf^ 

€us^9mary,  jtenant  dye   seized  of  any  cus-  ficienttobn^d 

ton^ary  ^ands  which  suffiise  for  the  breeding  t^t  hatb'^ 

of  ,m?  borse-beast  or  other  beast,  having  no  S^"^£'^*t^' 

such   beast  of  his  own  at  the   time  of  his  {^^®  ^  ^ 

beast  of  undcr- 

deatb,  tj^t  either  the  best  beast  of  his  under  tenant,  or  iu 

tenant  occupying  the  lapd  \  or  the  value  of  henio'tt. 
such  an  herriott  out  of  the  tenants  estate, 
or  from  the  next  in  remainder,  as  the  case 
requireth^  shall  be  paid  for  an  herriott ;  than 
iirhich  no  one  point  of  custom  hath  more  often 
happened. 


17th.  Item.   The  custom  is,  that  if  upon  On  death  of 

,        *  tenant,  if  next 

the  death  of  any  customary  tenant  in  pos-  taker  doe»  not 

1.        «  ^  11.1  .-  cbiini  at  thinl 

session,  claim  be  not  made  by  the  next  in  court,  barr^ 


*  See  DjfCTf  199.  b.  and  qu, 
VOL,  II.  X 
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retyiaiAder  or  reversion,  or  by  the  widow  for 
her  freebench  or  widow's  estate,  within  three 
general  courts  next  following,  stich  party, 
lifter  proclamations  made  at  such  courts, 
is  barred  by  the  custom,  unless  such  party 
be  an  infant,  feme  covert,  in  prison,  of  Bon 
sane  memory,  or  beyond  the  seas  in  the 
king's  service. 


If  tenant  on 
hMdratb-bcd 
many,  his 
widow  not 
to  ha^e  her 
frMbanch. 


i8th.  Item.  The  custom  is,  th&t  if  any 
man  lying  upon  his  death-bed,  or  in  time 
of  extreame  sickness,  when  death  folh>weth, 
where  true  ends  of  holy  wedlock  cannot  be 
intended  to  be,  shall  take  a  wife  and  dye, 
that  such  widow,  wife,  or  woman  shall  have 
no  freebench  or  widow's  estate  as  presumed, 
also  not  to  stand  with  the  first  institution  of 
the  custom,  with  the  ordinance  of  God,  or 
the  honour  of  religion. 


A  lease  for  igth.  Item.    The  custom  is,  that  a  lease 

tean  granted  ^ 

by  tenant  hs    wt  years  made  by  any  customary  tenant  by 

lictonte^thall      ..  .  ^     .  i  •     ^  v- 

bind  his  uceuce,  reserving  a  rent,  is  good  agamst  bis 

Gtft.Tbi^^i.  ^iclow  during  the  term,  and  she  onfy  to  have 

the  rent\  for  if  such  customary  tenant  may 
by  licence  of  the  lord  surrender,  and  so  alto- 
gether barr  his  widow,  which  is  the  greater,  he 
may  by  like  licence  oi  the  lord  make  such  a 
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lease,  which  to  do  is  lesser  then  to  surrender 
away  his  whole  estate  altogether,  neither  can 
the  wife,  by  the  death  of  her  husband^  have 
from  him  a  greater  interest  then  what  was 
in  him  at  the  time  of  his  death,  whick  was  the 
rent  reserved  and  the  possibtlity  of  surviving 
the  term. 

m 

20th.  Item.   The  custom  is,  that  neither  B«pBM«it»- 
the  executor  nor  the  administrator  of  a  eus-  c«iiBotr»«i 

dune  or 

tomary  tenant  may,  after  his  death,  sell  or  cnibcr^fcc. 
withdraw  the  dang  or  soO  that  was  at  his 
death  upon  the  ground,  noi*  timber,  tailet 
poles,  or  the  like,  that  were  felled  for  the 
repair  or  use  of  the  houses,  but  to  remain 
for  the  usage  of  the  next  life,  for  the  aet  of 
God  in  the  tenants  death,  shall  not  preju- 
dice any  man,  either  the  lord  of  the  manor 
or  the  next  life  in  remainder  or  revision ; 
for  the  copyholder  had  such  things  only  to 
the  use  of  his  tenement;  and  if  he  could 
not  by  the  custom  have  sold  them  away  in 
his  life-time,  his  executors  or  administrators 
cannot  after  his  death,  for  they  can  have 
from  the  dead  no  greater  power  or  interest 
after  his  death,  than  what  was  in  him  at 
his  death. 

X  2 
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Copyholder  2i8t.  Item.  The.  custom  isy  that  if  any 
Ids  estote^  or  copyholder  shall  not  dwell  upon  his  copyhold 
IlftefSSi!^  i^ouse,  or  having  for  some  time  dwelled  there- 
prociamatioiif.  upon,  shall  rcccde  or  go  from  the  same  and 

dwell  out  of  the  manor,  that  the  same  is  a 
forfeiture  of  his  estate  afiter  publick  proclama- 
tions at  three  courts  made  for  his  return. 


Widow,  or  ad  !22nd.  Item.  By  the  custom  the  widow  of 
^.^j^  a  copyiiold  tenant  may  immediately  after  her 
notS^^  husband's  death  waive  or  forsake  her  widow's 
profit!.  estate,  and  so  pay  no  herriott*,  but  if  she 

once  take  the  profits  it  is  otherwise,  though 
but  for  a  short  time,  and  having  once  taken 
away  profit,  though  she  dye  before  the  next 
court  or  her  admittance,  yet  she  shall  pay 
herriott^  arid  the  like  custom  for  payment  of 
herriott  is  for  the  second  and  third  life  in 
the  copy,  though  such  person  die  before 
admittance  in  court. 


If  copyhold  23rd.   Item.    The   custom  is,   that   if  a 

not  rspairon, 

next  taker  to    copyholder  dye,  leaving   his  house  in  decay 
it^it'tothJ    ^^d  i^ot  sufficiently  repaired,  that  the  next 

lord  unpre- 

tented,  the 

homage  to 


repair. 


*  i,  e.  I  conceive  no  heriot  shall  be  paid  m  her  deaiki 

(C.  W.) 
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life  after  him  shall  repair  it,  and  not  the 
homage  of  the  manor,  for  next  life  might 
have  complained  thereof  before  them  in  court, 
and  so  have  had  it  repaired.  But  if  it  so 
fall  into  the  lord's  hands  by  the  death  or 
forfeiture  of  the  last  life  having  not  being 
presented  or  payned  by  the  homage  at  the 
last  court,  that  the  homage,  viz.  the  whole 
customary  tenants  of  that  particular  manor 
shall  repair  the  same  at  their  charges,  for 
that  it  comes  ruinous  to  their  lord  by  their 
default. 

24th.  Item.  The  custom  is,  that  the  lord  Lord maj. for 

^  fine,  etc.  di»- 

of  the  manor  may,  for  fines  for  contempt,  train  the  cattle 
treble  damages  for  wast,  and  the  like  amer-  under-tenant. 
ciaments  imposed  in  open  court  upon  any 
copyhold  tenant,  distrain  any  cattle  going 
upon  any  such  copyhold  lands,  either  of  the 
copyholder's  own,  or  his  under  tenant's,  be* 
cause  the  same  was  adjudged  by  the  homage 
themselves  to  be  just  and  right :  which  received 
a  trial  at  Lent  assizes.  Anno  1 4  Regis  Caroli, 
between  Tyler  plaintiff,  and  Fillmore  de- 
fendant, and  then  were  three  presidents  fresh 
in  memory  vouched  and  proved  by  twenty 
eight  copyholders,  produced  as  witnesses  for 
the  defendant,  out  of  each  manor  three   or 

X  3 
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four ;  whereof  the  judg«»  upon  hearing  seven 
only,  was  so  satisfied,  that  he  bid  the  plain- 
tiff be  nonsuited,  (vidzt.)  one  president  twenty 
years   agone    in    the  manor  of  Alkington, 
when    Thomas  Bayleye's   cattle  were   taken  , 
and   impounded  for  treble  damage   in  waste 
committed  by  Clatterbuck   the   copyholder. 
The    seccmd   in  the  mannor  of  Cam  about 
seventeen   years   agone,  when  Tyler's  cattle 
were  taken  tenant  to  Parker  the  .copyholder, 
who  had  committed  waste,  and  amerced  in 
the    treble    damages.      The    third,    in    the 
mannor    of   Cowley,    when  treble   damages 
was  levied,    about   five    years  agotie,   upon 
the  cattle  of  Richard  Woodward,  who  rented 
the   copyhold   of  widow    Fords,  who   com- 
mitted the    waste ;    and    they  all    affirmed, 
that  the  iord   was  at   his  election,  whether 
he  would    take    the    cattle    of   the    copy- 
holder, or  of  his  lessee,  for  any  amerciament, 
which    being   impounded,   were   not  to   be 
replevied  by  their  custom,  because  the  cus- 
tom was  in  favour  of  the  copyholder,  who, 
otherwise,  forfeited   his  estate   in  wast,  and 
for  that  the  wast  was  valued  by  themselves 
upon  oath,  at   the   lord's  coiut,  which   the 
lord  was  tyed  to  accept  of,  and  not  to  take 
die  forfeitmc  of  the  copyhold  forfeited   by 
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the  common  law.  The  like  president  was 
in  Hinton  manor  between  Lewis  and  Joseph 
HoptoQ. 

25th.  Item.    The  custom   is,  that  if  any  Febnytoiarf. 
cc^yholder   commit   felony,  above  the  value  ^'^*^" 
of  twelve  pence,  and  thereqfbe  convicted  Ijf 
due  course  of  law  *,  this  is  a  forfeiture  of  his 
copj^ld  estate,  as  weU  as  by  the  common 
law. 

26th.  Item.   By  the   custom,   no  widow^  widows  can- 
holding  by  her  widow's  estate,  can  alter  or  ^tunoftbe^ 
change  the  nature  of  her  land,  but  to  con-  Jj^n^^fiji. 
tinue   it  the  same  quality  and   condition  as  ^^^^^Q^- 
the  grounds  were,  when  her  husband  died,      ' 
and  not  convert  that  into  arrable,  which  was 
land  pasture,  and  the  like  ;  but,  in  all  things, 
to  continue  such  her  holding  in  the  same 
plight,  as  it  was  past  to  her,  without  a  pr^ 
judice  to  those  in  remainder  or  reversion,  for 
that  such  widow's  estate  is  only  by  the  curtesy 
of  the  custom,  and  not  by  any  grant  by  her 
made  to  her  in  the  copy. 


♦  Sec  my  Copyh.  vol.  i.  p.  [34(>].  [:h81< 

X  4 
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Ik  7th.  Item.  The  general  custom  through* 
out  the  whole  hundred' and  barony  of  Berkeley 
is,  that,  as  well  upon  alienations  of  freehdid 
lands  as  upon  descents,  relieves  are  paid, 
which,  in  all  antient  rolls,  are  entered  secun- 
dum consuetudinem  patrias^  and  so  for  herriott 
service  *. 

Examinatur  et  concordat  cum  RotuUs 
Curice. 

Per  mcy  Johem  Smyth. 

Seneschattum  ibidem. 


*  But  would  not  heriots  due  secund.  consuet,  patrta 
be  faeriots  custom  ?  C.  W.  And  vide  my  Copyh.  vol.  ii* 
of  Heriot  Custom. 
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No.  VIII. 


Customs  of  the  manors  of  Stepney  aL 
Stebunheath  and  Hackney^  in  the 
county  of  Middlesex^  as  cof^rmed  by 
Stat.  21  Jac.  cap.  6. 


Imprmis.  By  the  customs  of  the 
manors,  and  either  of  them,  all  the  copy- 
hold lands,  ten",  and  heredits,  which  the 
particular  persons,  named  parties  to  the  in* 
dentures,  whereunto  these  schedules  are 
annexed,  do  hold  or  enjoy,  are  and  (time 
whereof  the  contrary  hath  not  been  within 
the  memory  of  man)  have  been  copyhold 
and  customary  lands,  ten^.  and  heredits 
of  inheritance  demised  and  demisable  by 
copy  of  court  roll  of  the  manors  aforesaid, 
or  one  of  them  respectively,  according  to 
customs  of  the  manor,  whereof  the  same  are 
holden ;  and  all  copies  of  court  rolls  of  the 
same  manors,  and  either  of  them,  by  all  the 
time  aforesaid,  for  the  same  lands,  tenements, 
and  heredits,  have  been  made,  and  ought  to 
be  made  to  hold   of  the  lord   by  the  rod, 
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according^to  the^custom  of  the  manor  whereof 
the  same  is  holdeoi  by  the  rents  and  ser- 
vices thereof  due  and  accustomed ;  and  all 
the  said  lands,  tenements,  and  heredits 
have  been  passed,  and  are  to  pass  and  go 
from  such  persons,  as,  according  to  the  con- 
tents of  these  schedules,  have  power  and 
are  inabled  to*make  surrenders  to  any  other 
person  or  persons,  by  way  of  surrender,  to 
be  made  to  the  hands^of  the  lord,  by  the 
acceptance  of  the  steward  of  the  manor,  or 
his  d^uty  for  the  time  being,  in  court  or 
out  of  court,  or  by  the  aoeqptance  g(  the 
reeve  of  the  manor,  wh^eof  the  same  are 
holden,  or  by  his  deputy,  within  the  same 
manor  or  elsewhere,  in  presence  of  six  cus- 
tomary tenants,  or  by^any  keadborough  of 
some  towndup  or  hamlet  within  tluit  majuMr, 
in  presence  of  six  customary  tenants,  in  or 
out  of  the  same  manors,  which  surrender 
or  surrenders  have  been,  aod  shall  and  may 
be,  to  the  use  of  any  person  or  p^wns  and 
their  heirs  for  ever,  in  fee  simple,  or  any 
person  or  persons  in  fee  tail,  or  for  life  or 
lives  with  remainders  or  without  remaindevs, 
as  lands  may  be  assured  by  the  courae  ^  the 
common  laws  of  this  realm,  or  else  to  the 
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uae  tif  the  last  will  and  testament  of  the  aur- 
lenderers,  av  of  any  other  persons,  accardii^ 
to  the  intrat  and  limitation  of  such  hist  will 
and  testament. 

adly.  Item.  The  rents  of  all  the  tene- 
ments, both  freeholders  and  ci^yholderSt 
whioh  hold  any  messuages,  cottages,  landsy 
tenements^  or  heredits  a£  the  said  manors,  or 
of  either  of  them^  are  yearly  payable  only  at 
the  Feast  of  St.  Michael  the  Archangel,  to 
the  lord  and  his  heirs,  the  same  to  be  col- 
lected by  the  reeves  of  the  said  manors,  (se* 
verally  and  rei^ioctively  to  be  yearly  chosen^ 
as  hereafter  is  expressed,)  or  their  deputies^ 
and  all  and  every  the  aaid  customary  or  cc^* 
hcdd  tenants  to  pay  the  several  yearly  jrents^ 
mom  yearly  idjoe  .and  payable,  for  jhheir  iieveral 
oopyholds  4  and  if  any  of  the  aaid  copyholds, 
j^  .which  any  entire  quiil>rent  is  now  paid* 
shall  hercafter  cmne  into  aeveial  lianda,  the 
vent  thereof  shall  be  than  ^portioned  by 
the  homage  at  the  oourt.of  the  mmor  whereof 
the  same  aie  holden,  and  90  muah  only,  as 
by  the  homage  shall  be. appointed  to  be  paid* 
(jpro  ratUf)  shall  be  paid  to  the  lord  for  the 
time  being. 


»1<^  APPENDIX. 

3.  Item.  All   and  every  copyhold  tenant 
of  the  said  manors,  or  either  of  them,  which 
now  be,  or   hereafter,  for   the  time   being, 
shall  be,  ought  to  appear  yearly  at  two  ge- 
neral courts,  holden  for  the  manors,  whereof 
his   lands   or   tenements   are   holden,  upon 
warning,  as  hereafter  foUoweth,  and  also  so 
many  of  them,  at  all  other  set  or  appointed 
courts,  set,  appointed,  and  kept  for  the  aaid 
manor,  whereof  their  lands  are  holden,  under 
the  number  of  eighteen,  as  shall  be  for  that 
purpose  especially  warned  thereunto  by  the 
reeve,  or  his  sufficient  deputy,  for  the  time 
being.     And  the  said  tenants  shall  there  do 
their   suits  and  services   according  to  thei^ 
tenures,  except    they  be  essoined,   licensed, 
or  have  some  other  lawful  excuse,  upon  the 
pain  hereafiier  following ;  which  two  general 
courts  hare  been  commonly  kept  yearly,  the 
one  of  them  on  Tuesday  the  ninth  day  after 
Easter  Day,  and  the  other  about  the  Feast 
of  St.  Andrew  the  Apostle,  upon  reasonable 
warning ;   that   is   to   say,  in  the    churches 
and  chapels  within  the  said  manors,  openly, 
upon   the   Sunday   seven-night,    or   Sunday 
fort-night,  before  the  day  of  such  court  to 
be  holden. 
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4.  Item.   If  any  of  the  copyhold  or  cus- 
tomary tenants  of  the  said  manors,   or    of 
either  of  them,  do  or  shall  make  default  of    ' 
their  appearance  at  any  of  the    said   two 
general  courts  to  which  their  suits  shall  be 
due :  or  if  such  copyhold  tenants  as  shall  be  • 
especially  and  lawfully  warned  to  appear  at 
any  of  the  said  set  courts,  in  form  aforesaid, 
yearly  to  be  holden,   do  make  default,  (to 
which  the  said  suit  is  or  shall  be  due,)  and 
warning  openly  given,   as  aforesaid,  of  the 
same  day  and  place  of  the  holding  of  the 
same   general  courts,  and  upon  special  and 
lawful  warning  to  be  given  for  the  said  several 
set    or    purchased    courts,   that    then   they 
that  shall  so  make  default,  (except  they  be 
essoined,  or  have  some  other  lawful  or  rea- 
sonable excuse,)   shall  be   amerced  by  the 
homage  of  the  said  court,  to  be  taxed  and 
aflfered   by  two  afferors  of  the   said  court; 
that  is  to  say,  by  two  tenants  of  the  homage, 
whereof  the   steward   of  the   said  manors, 
or  of  either  of  them  for  the   time   being, 
hath  always  used   to  chuse  and   shall  chuse 
one  for  the   lord;   and   the  residue  of  the 
homage  have  chosen  e^nd  hereafter  shall  chuse 
the  other. 
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5.  Item.  If  any  tenant  be  summoned  to 
appear  at  any  set  cooirt  or  courts,  to  be 
liolden  within  the  said  manors,  or  in  any  of 
them,  and  doth  appear  iq)on  the  said  mm- 
monsy  he  ought  and  is  to  have  for  his  pains, 
four  pence  and  his  dinner,  or  eight  and  no 
diniier,  whith  ought,  and  is  by  the  said  cus- 
tom, to  be  paid  by  such  person  or  person# 
lirho  shall  be  the  cause  that  any  such  tenants 
Ao  appear  for  his  or  their  matter,  so  it  be 
not  any  matter  or  cause  that  concemeth  an 
enquiry  or  presentment  to  be  made  only  con- 
cerning the  lord  for  the  time  being,  his  heirs^ 
or  assigns. 

6.  Item.  The  copyhold  tenants  of  the  said 
manors,  and  of  either  of  them,  ought  to  luive 
every  of  them  like  allowance  upon  every 
view  by  them  to  be  made,  and  upon  every 
petition  by  them  to  be  made,  or  upon  other 
amnmons  to  i^pear  betwext  tenant  and  t»- 
nanty  when  they  be  appointed  thereunto  by 
precept  from  the  steward  of  the  said  maison, 
er  of  either  of  them  for  the  time  being,  or 
by  his  sufficient  deputy. 

7.  Item.  The  homage  of  the  court  of  the 


APPENDIX.  tlB 

teid  manors,  or  of  any  of  them,  may  appoint 
iix  or  seven  tenants  iqion  any  complaint 
to  them  made  by  any  person  or  persona 
J^ing  tenants  of  the  said  manors,  or  of 
cither  c^them  in  open  court,  that  he  or  they 
be  vnronged  by  any  incroachment  or  any 
annoyance  to  their  copyhold  tenements, 
which  tenants  shall  after  the  said  courts 
view  the  same  incroachment,  annoyance, 
and  impediment,  or  place  whereof  any  such 
complaint  shall  be  made,  and  thereupon  to 
present  or  notify  the  same  by  a  day  to  a 
steward,  or  to  the  homage  of  the  next  general 
court,  that  there  be  set  a  pain  or  amerce* 
ment,  or  both  for  the  same,  by  the  homage 
at  the  said  next  court,  according  to  the  quality 
of  the  offence. 

8.  Item.  The  homage  of  either  of  the  said 
manors  are  to  make  presentment  at  every  ger 
neral  court  to  be  holden  for  the  said  manors, 
or  for  either  of  them,  of  all  the  customary  or 
copyhold  tenants  that  they  shall  know  shall 
be  deceased  after  the  court  than  last  past, 
at  or  any  time  before  the  said  court,  whose 
deaths  were  not  then  found  and  presented, 
and  that  held  any  copyhold  or  customary, 
or  reputed  copyhold  or  customary  lands  or 
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tenements  of  the  sdd  manors,  or  of  either 
of  them  ^  and  also  ns  near  asr  they  can  present 
what  lands  ererj  of  them  died  sdzed  6f, 
and  of  what  estate^'  and  when  he  died,  and 
who  is  Ae  next  heir  or  heirs  to  the  saitte 
person  or  persons  so  dying  seized,  and  oP 
what '«^0r^' ages  the  SMd  heir  or  heirs  dbidi 
then'be  xyf^i  as  neair  as  they  dan.  ^  ' 

9u  Tfam.  The  homage  HkeWise  ought4o 
present*  the'^deaths  ctf  tike  fMeholdkt^,'  tdA' 
when  they*  died,  and  Wbe'bfe  their  ^hexti/^ir 
or  heirs,  and  the  ages  of'their'heiiv  whi^  fteld 
any  lands  or  tenemeMs  of  the  «aid '  tiAnors; 
OF '  of  >  eithei^  of  them ')  and  the  ttatiite  of  iheir ' 
tennrea  'so^near  as^  they  dafti,  to  the  ihtelit^  the 
lord  may  hai^ef  his  Hslief,  which  is  bdt  the 
valoia  of  one^year's  qaH-reiit  oP  the  tenements 
holden  of'  the  said  manors,  t)r  ^  either^  of 
them  by  socage  tennre. 


I  ( 


>  lo.  Item.  If  the  homage,  at  any  of  the 
said  courts  of  either  of  the  said  teahol^ 
shall  not  know  who  is  next  heir  or  heirs  to 
any  :of  the  said  customary  tenants  so  dying 
seised,  then  they  shall  make  their  present- 
ments so  accordingly,  and  then  upon  the 
said  presentment,  at  the  next  general  court 
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tKen  after,  the  steward  of  the  said  maBors  or 
either  of  them,  or  his  deputy  for  the  time 
being,  within  the  same  presentment  shall  so 
be  made,  shall  cause  a  proclamation  to  be 
made  in  open  court/  to  the  inteirt  every 
such  heir  or  heirs  may  ha'^e  knowledge  to 
come  and  take  up  the  lands  add  tenements 
of  his  or  their  ancestors,  and  so  the  steward 
or  his  deputy  shall  cause  a!  proclamation  to 
be  made  from  general  court  to  general  court, 
until  three  o(>en  and  public  proclamations 
be  made  in  full  court,  at  three  general  courts, 
which  general  courts  by  the  said  custom  are 
used  to  be  holden  commonly  one  half  year 
after  another  or  thereabouts ',  so  that  from 
the  presentment  made  by  tlie  said  homage 
of  the  dymg  seized  of  the  said  last  tenant, 
tinto  the  last  proclamation,  shall  be  fully 
two*  years  ;  and  if  there  shall  come  no  heir  of 
the  said  lands  or  tenements^  nor  any  for  him 
nor  them,  before  the  end  of  the  court  next 
after  the  court  whereat  the  last,  of  the  «ud 
three  proclamations  shall  be  made;  to-  mitlici 
bis  or  their  claim,  and  pnve  himself  ow 
themselves  to  the  homage  of  the  said  coort, 
in  such  sort  as  they  or  the  greater  part  of 
them  shall  allow  of,  to  be  the  next  heii'  OB 
heirs  of  the  whole  blood  to  the  said  tenant 
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deceased,  or  to  hav€  title  to  the  lands  and 
tenements,  nor  to  shew  and  prove  as  afore- 
said, who  is  or  ought  to  be  next  heir  or  heirs 
of  the  whole  blood,  or  shew  or  prove  who  is 
or  ought  to  be  next  heir  or  heirs,  or  to  have 
title  as  next  in  remainder  or  reversion  as 
aforesaid  ;  that  then  the  said  lands  and  tene« 
ments  be  forfeited,  or  shall  escheat  unto  the 
lord  of  the  said  manor  or  manors  for  the 
time  being,  except  that  if  the  said  land^ 
and  tenements  shall  or  ought  immediately^ 
to  descend,  remain,  revert,  or  come  to  any 
woman  covert,  or  infant  within  the  age  of 
one  and  twenty  years,  or  to  any  person  or 
persons  not  satM  memoricp^  or  that  shall  not 
be  within  the  realm  at  the  time  of  the  deatit 
of  the  said  last  tenant  dying  so  seized,  or  at 
the  time  of  the  first,  second,  or. third  pro- 
clamation to  be  made  as  aforesaid,  that 
then,  in  every  such  case,  the  lord  for  the 
time  being  shall  have  but  the  profits  of  the 
SMi  leads  and  tenements,  until  such  per- 
seas^  or  his,  her,  or  their  heir  or  heirs  shall 
come  and  make  their  claim,  so  the  said 
tslum  be  made  by  the  said  woman,  or  her 
heirs,  within  five  years  next  after  the  death 
of  her  said  husband,  or  by  her  husband  and 
herself,   during  the  time  of  her  coverture  ; 
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md  hj  such  being  within  age^  or  his  heift^ 
bt^fbre  he  shall  or  should  accomplish  his  fuU 
ag6  of  one  and  twenty  years,  or  within  fivtf 
yeiirs  then  next  after  he  shall  or  should 
adeoraplish  his  full  age  of  one  and  tweatjf 
years;  and,  by  the  person  nw  safue  m^n 
mdrice^  within  five  ytoi^  stext  ailer  he  £(bdl^ 
Meover,  and  become  sanoe  memorke^  aod  by 
tKe  heir  of  such  person  non  sanse  memories^, 
Wftfain  fire  years  next  after  the  death  of  ]Si». 
stfid  ancestor,  or  b^bre ;  and  by  the  Saiidr 
persoh  that  shall  bd  so  out  of  the  realm,  or 
Us  heirs,  within  five  years  after  he  shall  re- 
turn, or,  if  \kt  sh^  nc^  retmiw  by  his  heiri 
within  five  years  after  his  death  ;  and  by  t^ 
siid  person  or  persons  in  prisooi,  within  'on6t 
whde  year  next  after  hii'  or  their  enlarge-^ 
ute^  from  silch  imprisonment. 

ii«  Item.  In  the  s^  manors  or  either  of 
them,  women  ought  not  to  have  dowers  of- 
any  customary  landft  or  tenements  within  thei- 
manors  aforesaid^  nor  in  any  of  them,  nor 
men  to  have  any  estate  as  tenants  by  iiHe 
courtesy  of  England. 

I2»  Item.  If  any  sh«ll  be  seized  of  anf 
Gustomoy  lunds^  or  tenements'  hoi^tfeU'  of  thtft 
add  manors^  tit  of  either  6f  thtm,  of  an^  estate* 

y  2 
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6f  Mi(hii^ce, '  kad  shall  hkte  t#o  hM^,  or 
t^ee  sohs,  6t  more ;  or,  havki^'iiD  sbDs,  sHkl) 
^ave  diveirs  daughters  ;  or,  having  neither 
sons  nor  daughters,  shall  haVe  divers  eoUa- 
.  teral  heirs  in  one  nearness  of  blood,  br  thftt 
or  to  make  their  resort  from  those  that  wete 
of  the  same  nearness  of  blood  to  the  tebMt 
(ijring ;  they  shall  be  all  co-heirs  to  their  saSd 
rather,  mother,  or  other  ancestor  touching  the 
said  customary  lands  and  tenements  accoiW^g 
iotiie  custom  of  gavelkind.  '    ^ 

% 

^  1 3*  Item.  If  any  man  or  woman  die'  seiiz^ 
is  aforesaid,  of  any  customary  lands  or  teniel-' 
Inentv  of  any  estate  of  inheritance  holden  df 
the  said  manors,  or  of  any  of  them,  and  sifu 
have  issue  two  or  three  sons  or  more,  whereof 
one,  or  two,  or  more  of  them  shalt  be  tnam^id, 
and  have  issue  in  the  life  of  their  fatlier  or 
mother,  and  shall  die  before  his  or  their  ^cl 
father  or  mother ;  or,  having  no  sons,  siMl 
have  divers  daughters,  whereof  one  or  more 
shall  be  married  and  have  issue,  and  die  m 
jthe  life  of  the  father  or  mother,  that  then 
the  said   issue  shall   inherit  and  be  co-hefr 


the  said  son  or  sons,  daughter  of  daugh- 
ters, that  shall  survive  his,  her,  or  their  said 
fiither  or  mother  that  so  shall  die  seized  as  i& 
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Wbreaaid,  whether  the>  said  reissue  be  xatie  i)r 

ffsmale^^V^cor/liqg.to  the  custom  of  g^eU^irij^ 

•         ■•"•■•  ■  '  I         .  -    .    .,.»^  J 

.15.  Item*   If  any  person  so  dying  seized 

^, ;  aforesaid^  ^without  issue  of  his  body,  and 

Jff^ixig  diyera  brothers  of  the^  whole  blood, 

^ereof  the  one  or  some  of  them  shall  Jba^e 

Jbeen  married  and  shall  have  issue,  and  after 

iauie  had   shall   die  before  the  said  brother 

j^nuQg  ^jzed  as  aforesaid,  that  than  the  iasuea 

of  the   said   brother  or   brothers   so   dyinc 

before  him  that  died  seized  as  aforesaid,  shall 

join  and    be  co-heir  with  the    brother    or 

brothers  that  surviveth  the  brother  that  so 

died  seized   as   aforesaid,   whether  the  said 

'■■'••  '  • 

iflstte,  be  males  or  females.  But  males  and 
females  of  one  venter  cannot  join  to  be  cq- 
tff^irs  togatl^r ;  so  that  the  course  of  descents 
is  to  be  observed  by  the  said  custom,^  ac- 
cording  to  the  custon^  and  nature  of  lands  m 
^feUund* 


.  i6.  Item,  likewise  shall  the  issue  of  the 
daiighter  th^  shall  die  in  the  life  of  the  father 
or  mother,  be  co-heir  with  the  iaunt  that  liveth 
being  of  the  whole  blood. 

.  47<  Jttm.  Likewise  shall  tlie  undei,  ind 

y  3 
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-tiie  uiKiles  iirothert  children,  Being  of  tlie 
Whole  blood,    be  oo-heirs  togather  as  afi»re- 

saM. 

J. 

18.  Item.  Likewise  shall  the  aunts  and 
^be  aunts  sisters  children  join  and  be  eo- 
lieirs  as  rforesard,  and  so  forth  of  all  further 
degrees  of  all  collateral  heirs,  being  of  the 
Whole  blood,  which  may  convey  themselves 
to  be  any  cousins  and  heirs  of  the  whl&e 
%lood  to  any  person  or  persons  dying  seized 
.  of  any  of  the  aforesaid  customary  lands  or 
tenements,  according  to  the  custom  of  gavel- 
kind. 

-  19.  item.  By  the  custom  of  the  said 
-several '  manors,  ^very  copyholder  of  hihfiWt- 
n^ce  in  fee  simple  may  ^tnrend^r  hfli  daid 
copyhold  lands' and  tenements,  ^r  any*' part 
fer  parcel  thereof,  wrfo  the  lonl,  to  the^ase 
of  any  person  or  persons,  and  to  bis'  and 
their  heirs  for  ever,  or  to  his  or  their  hdrs 
of  his  or  their  bodies,  or  any  otherw»e  in 
tail,  or  for  life' or  lives,  or  y^ars,  or  to  any 
person  or  persons,- and  his  or  their  liei», 
to  the  intent  the  said  copyhold  tenant  may 
declare  his  last  will  and  testament  upon  the 
aame-  kadi  and  tmemieiits.  »  td  aDV  other 
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use  or  uses,  unless  it  be  to  any  corporation 
or  corporations,  or  bodies  politick  or  corpo- 
rate; and  every  copyholder  in  tail,  or  for 
life,  lives,  or  years,  of  either  of  the  said 
manors,  may,  in  like  manner,  by  the  customs 
of  the  said  manors,  and  of  either  of  them« 
surrender  their  copyhold  lands,  tenements, 
or  hereditaments,  or  any  part  thereof,  ac« 
cording  to  the  nature  of  their  estates,  so  the 

isame  surrender  be  made  according  to  the 
custom  concerning    surrenders,    as   afore  ,  in 

'  these  presents  is  specified,  or  hereafter  f n- 
sueth ;  and  all  the  same  persons  to  whose 
use  every  surrender  shall  be  made,  are  to 
have  their  copies  made  to  hold  of  the  lord 
by  the  rod,  according  to  the  custom  of  the 
iQanor  whereof  they  have  been  holden  by 
the  rents  and  services  thereof  due  and  ac- 
customed |  Upon  every  of  which  surrenders 
the  fine  and  fines  for  the  same  hereafter  ex* 
pressed,  is  by  the  said  custom  to  be  paid  and 
tfi  be  entered  into  the  several  copies  or  the 
mai^ents  of  them. 

20.  Item.  By  the  custom  of  the  said 
manors,  and  of  either  of  them,  every  surrender 
taken  out  of  the  court  by  the  headborough  or 
xeeve^  or  his  deputy,   and  in  the  presence 

Y  4 


S28  APfEMDlX. 

of  sik  customary  tenants  of  tlie  manor,  of 
which  the  said  lands  or  tenements  smren- 
dered  shall  be  parcels,  witnessing  the  same 
surrender  of  any  person  or  persoqs  of  his  or 
their  customary  lands  or  tenements  holden 
of  the  said  manors,  or  of  either  of  them; 
and  being  of  the  full  age  of  one-and-twenty 
years  or  upwards,  (except  women  covert 
t)aron,  and  such  as  are  not  of  perfect  mind,) 
to  the  use  of  aniy  person  or  persons,  are  and 
ought  to  be  as  good  as  if  it  were  taken  in 
open  court  by  the  said' steward  of  the  manors, 
or  of  either  of  them,  so  that  such  sarr^ider 
be  by  the  homage  pesretited  as  hereafter 
followeth. 

21.  Item.  The  surrender  by  a  woman, 
corert  baron  being  of  the  age  of  one  and 
twenty  years,  mad^  together  with  her  huv- 
band,  of  the  lands,  tenements,  or  heredita* 
ments  whereof  she  is  seized  or  instated,  n 
and  shall  he  a  good  surrender  of  her  landi^ 
tenements,  tfnd  li^neditaments,  holden  of 
jbhe  said  mahbrs,  or  of  .either  of  them,  the 
same  surrender  b^ing  made  in  her  extremity 
of  sickness,  or  likelihood  of  death,  by  die 
acceptance  of  the  reeve  of  the  manor  whereof 
the  lands  and  tenements  so  surrendered  are 
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parcel,  and  his  deputy,  or  eitlier  of  them, 
ill  the  presence  of  six  customary .  tenants, 
mr  by  the  acceptance  of  the  headborough 
in  the  presence  of  six  customary  tenants  $ 
but  \  if  any  such  woman  covert  baron  so 
sun*ndering/  do  after  that  recover  her  health, 
and  do 'not  at  \he  next  general  court'  then 
following  ratify  and  confirm  the  same  before 
the  .steward,  or  his  deputy,  in  the  presence 
of  the  homage,  then  the  same  surrender  is 
and  diall  be  void,  and  all  other  surrenders 
made  by  toy.  woman  covert  baron,  (except 
befinre  the  steward  of  the  manor  or  his  deputy, 
where  she  shall  be  solely  examined,  or  in 
extremity  of  sickness  as  is  aforesaid,)  are  and 
shall  be  void. 


!'•* 


. :  32;  Item.  All  strrenders  taken  of  women 
as  Aforesaid,  or  of  men  by  the  reeve  or  his 
deputy,  or  by  the  headborough  for  the  time 
being,  and  in  the  presence  of  six  customary 
tenants  as  is  afbresaid,  shall  be  and  ought 
'to  be  by  the  homage  presented  at  the  first 
or  second  next  general  court  holden  for  the 
manor  whereof  the  same  is  holden,  after  the 
taking  thereof,  or  within  one  year  and  a 
'day  next  after  the  taking  of  the  same  sur- 
render, if  any  such  general  court  be  holden 


tm  APPENDIX. 

within  a  year  and  a  day  next  after  the ,  same 
surrender  so  taken  :  or  else  if  no  such  general 
court  be  holden  within  a  year  and  a  day, 
then  to  be  by  the  homage  presented  at  the 
next  general  court  to  be  holden  for  the  same 
umxor  next  after  the  same  year  and  day,  is 
and  shall  be  a  good  surrender,  as  if  the  same 
h»d  been  taken  by  the  steward  or  his  deputy 
of    that    manor,    or    woman    examined    as 
aforesaid    in   open    court ;   or  otherwise   all 
surrenders  taken  by  the  said  reeve  or  his 
deputy,  or  by  a  hec^dborough,  and  in  pre- 
Wice  of  six  tenants,  and  not  presented  by 
the  aftid  homage  in  manner  and  form  afore- 
said, are  and  shall  be  void;  but  when  ai^ 
surrender  shall  be  made  by  any  person  to  the 
nse  of  his  or  her  last  will  and  testament  to 
the  intent  that  he  or  she  may  thereby  or 
dijereupon  make  and  declare  his. or  her  last 
will  and  testamenti  that  surrender  is  to  be 
presented  at  the  first  or  second  next  general 
court  of  that  manor,   happening  next  after 
the  deoease  of  the  party  so  surrenderingt 
*   perfectly  known,,  and  not  before.      But  if 
the  same  be  not  at  the  first  or  second  court, 
next  afl^r  the  death  of  the  same  party,  pre- 
aentedi  or  if  the  same  party  hath  before  in 
ius  ljife4ime  made  any  other  surrender  of  the 
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flame  lands  or  tenements,  the  same  to  be  pre- 
sented, then  the  said  surrender  to  the  use  of 
«uch  last  will  and  testament  is  and  shall  be 
void. 

23.  Item*  The  homage  must  write  MHa 
vera  upon  every  surrender  by  them  presented, 
when  they  find  the  same  surrenders  agreeable 
to  the  custom,  and  also  upon  every  other  of 
their  presentments,  shall  make  Wla  vera, 
when  they  be  agreeable  to  the  satd  cuaton ; 
«r  else  if  the  said  homage  receive  any  iw- 
render,  or  other  bills  to  them  exbthited,  wbieb 
be  doubtful  or  repugnant  to  the  oustiHtt  ^ 
the  manor,  whereof  the  Und  ia  holden,  apon 
every  such  surrender  or  bill,  ignoramus  shall 
b&  made^  oc  the  like  subscription,  to  the  infeent 
at  may  be  known  to  be  doiditfiil  or  naught, 
or  else  return  the  same  namgfaty.smrreodera^t: 
bills  back  again  to  the  parties  that  ei^htbit^ 
the  same. 

24.  Item.  Every  woman  being  covert  baron 
of  the  age  of  one  and  twenty  years,  or  upwards, 
having  any  customary  lands  or  tenements  to 
her,  or  her  heirs,  or  for  life,  lives,  or  years, 
and  holden  of  the  said  manors,  or  either  of 
them.  mav.  tocrather  with  her   husband,  by 
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the  hands  of  the  said  steward,  or  his  sufficient 
deputy,  surrender  all  her  said  lands  and  tene- 
ments, interest,  and  term  of  years  to  the  use 
of  her  said  husband,  or  to  any  other  person  or 
persons  at  their  will  and  pleasure,  so  as  she  be 
solely'and  Wcretly  exatnined  before  the  steward 
or  his  sufficient  4?pM<y^ 

25*  Item.  AU  surrenders  taken  out  of  the 
court  by  the  steward  of  the  said  manors,  or  of 
any  of  them,  or  his  sufficient  deputy,  of  any 
person  or  persons  being  of  the  full  age  of  one 
4iiid  twenty  ^ears,  or  more,  and  >sandt  mAnorkef 
of  any  of  their  customary  lands  and  \enement8 
liolden  of  the  said  manors,  ^r  of  \either  of 
them,  be  good  by  the  customs,  of': the  said 
'manors,  and  of  either  of  them,  and  .the  same 
•dught  to  be  published  and  notified  to  the 
iK»nage  at  the  next  general  courts  or  else 
those  surrenders  are  also  void.  >A 
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IN  parliament: 

APiio  civrr.  westmonast.  i8  die  junii, 

1  CAR.  I, 


)         M 


An  Act  for  the  Settling  or  Coijfirmatian 
qf  the  Copyhold  Estates  and  Custon^ 
iff  the  Tenants  in  base  Tenure^  qftkt 
Manor  of  Cheltenham^. in  the  Coun^ 
qf  Gloucester^  and  qf  the  Manor  ijf 
Ashky^  otherwise  called  Charlton 
Kings  J  in  the  said  i  County 3  being 
holden  qf  tlie^aaid:  Mamr.  qf  CheU 
ienhamy  according  to  the  agreement 
ihereqfmade  between  the  King^s  most 
excellent  Majesty,  being  then  Prince 
qf  Wales,  Duke  of  Cormcall  and  qf 
York,  and  Earl  of  Chester,  Lord  qf 
the  said  Manw  qf  Cheltenham,  and 
Giles  Grevill,  Esq.  Lord  qf  the  said. 
Manor  of  Ashley,  and  the  said  Oopy-^ 
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holders  of  the  said  several  Manors  r 
cujus  quidem  Statuti  Tenor  sequitur 
in  h(tc  Verba* 


Wheuias,     within    the    said     manor    of 
Cheltenham,  and  within  the  said  manor  of 
Ashley,  the  said  copyholders  in  base  tenure  of 
those  several  manors  having  customary  estates 
of  inheritance  to  them  and  their  heirs  in  their 
several  customary  messuages  and  lands,  many 
questions  and  doubts  have  been  of  late  made^ 
touching  their  customs  ;  many  of  them  being 
so  uncertain,  unreasonable,  and  inconvenient^ 
that  it  hath  caused  many  suits  in  law,  and 
great  expences  in  money,  and  much  loss  and 
trouble,  insomuch  that  in  many  years  past 
the  said  manors  have  yielded  bat  little  pr6* 
fits,  either  to  lords  or  tenants ;  for  remedy 
whereof,  and  for  avoiding  of  suits,  and  for 
the  quieting  and  establishing  of  the  estates 
of  teiiants  and  their   posterity  within    the 
mdd  manors,  there  bring  a  composition  made,, 
ffid  an    agreement    had    between    our  said 
wvereign   lord    the   king^s  majesty,    (being 
Aen  Prince  of  Wales,  and  lord  of  the  said 
mtXkOT  of  Cheltenham,)  with  the  advice  of 
hk  then  council,  and  comm'*.  for  his  revenue> 
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and  the  copyholders  of  that  s^.  manor,  and 
between  the  said  Giles  Grevill,  esq.  lord 
of  the  said  manor  of  Ashley,  and  of  the 
copyholders  of  that  manor,  according  to 
which  compositions  and  agreements  it  is 
humbly  desired  by  the  said  tenants  and  copy^ 
holders  of  the  said  several  manors,  that  it  ^  be 
enacted. 

And  be  it  enacted,  by  the  king's  most 
excellent  majesty,  the  lords  spiritual  and 
temporal,  and  the  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same  Parliament,  that  the  said  copy* 
holders  of  the  said  manors,  and  either  of 
em,  shall  and  may  henceforth  hold  the  said 
customary  messuages  and  lands  of  the  said 
manors,  severally  and  respectively,  by  copies 
of  court  roll,  to  them  and  their  heirs,  by 
suit  of  court,  and  by  the  yearly  rents,  work, 
silver,  Peter-pence  and  bead  reap  money, 
to  be  paid  annually  and  respectively,  as 
heretofore  hath  been  used :  and  that  the 
said  copyholders  shall  pay  their  several  fines  ^ 
for  admittances,  both  upon  descents  and  sur , 
renders,  unto  the  several  lords  of  the  same 
manors,  severally  and  respectively,  double  the  . 
rents  only  payable    for    these    copyholders. 
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not  adding  thereunto  the  work,  silver,  Peter* 
pence  and  bead  reap  money,  or  other  pajr^ 
menta* 

And  further,  that  the  said  copyholders, 
upon  their  several  deaths  and  surrenders, 
shall  pay  for  and  in  lieu  of  an  heriot,  the 
sum  of  30  shillings  for  every  messuage  and 
the  lands  and  tenements  thereunto  belonging, 
or  therewith  u^ed^  and  so  according  to  that 
rate  for  the  quantity,  more  or  less,  i(  it  shall 
happen  any  messuage,  lands,  or  tenements 
to  be  divided  :  and  that  the  descents  of  the 
said  customary  lands  shall  be  from  henceforth 
in  fee  simple,  according  to  the  rules  of  com- 
mon law. 

Saving  only,  and  be  it  also  enacted,  by 
the  authority  aforesaid,  that  if  any  copy- 
holders of  the  said  manors,  or  of  either  of 
them,  shall  die  without  issue  male,  having 
daughters,  that  the  eldest  daughter  shall 
inherit  solely,  as  the  eldest  son  ought  to 
do  by  the  course  of  the  common  law:  and 
that  if  any  of  the  said  customary  lands  or 
tenements  shall  or  ought,  according  to  the 
course  of  the  common  law,  to  descend  to 
any  sisters,    aunts,   or  female   cousins,  that 
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then,  in  every  such  case^  the  eldest  sisteri, 
aunt,  or  female  cousin,  shall  inherit  the  same 
lands  and  tenements  solely  and  alone. 

And  be  it  fi^rther^  euact^,  by  the  autho- 
ri^^^af^rcis^d,  that  ^ll.ai^d  ev^ry  th^,.  copy^ 
holders  of  the  said  several  npnors,  for  the 
tii|^^^,  being,  shall  ai^d  may  surrender .  ^e)r 
aev^l  ^  jo^flsuages  ai^d  \\?^^^  customary,. :  or 
^^tff^  ^thereof,  to  tl^p  u^e  of  any  f&rsf^ 
ox^g^j^s,  as  weU  in  opeii  court  before .  t% 
ste^p^  pf  the  said  sfsy^ral  manors  respectively 
fojir^^  time  being,  ^  out  of  court,  before 
two.^ppyholders  at  tl^  lefurt  <>f  the  said  manorf 
respectively;  and  shall  and  may,  likewi^,; 
make  a  grant  of  their  several  messuages  and 
lafids.bnatoiiiaryi  or  any  part  or  parts  thereof, 
to  |ii|7jpevson  or  persons  for  the  grantor's  life 
and  tmhfe  years  after  his  decease,  or  for 
twdve^or  any  less  number  of  years,  according 
as  DOW  the  .said  copyholders  Qiay  do,  by  the 
.custom  oi  the  aaid  copyholdenr  paying  to  their 
saidiJcMrds,  severally  and  respectively,  (upon 
every  grant)  for  life  and  twelve  years  of  a 
masBuage,  with  the  lands  and  tenements 
thereunto  bdonging,  or  therewith  used,  one 
whole  year's  antient  rent  for  a  fine,  and  so 

VOL.  II.  z 
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according  to  the  quantity  of  the  lands  to  be 
granted. 

And  be  it  likewise  enacted,  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  for 
every  of  the  copyholders  of  the  said  manon, 
for  the  time  being,  to  grant,  limits  and  ss* 
sign,  all  or  any  part  of  their  several  customary 
mesiuages  and  lands,  to  any  of  their  wives,  for 
term  of  the  life  of  any  wife^  for  her  jointure, 
paying  for  a  fine  to  the  lords  of  the  said 
manors  respectively,  upon  every  such  giant  of 
a  whole  messuage,  with  the  lands  and  tene- 
ments thereunto  belonging,  or  therewith  used, 
half  a  year's  antientrent ;  and  so,  likewise,  ac- 
cording to  the  quantity  of  the  lands  so  granted ; 
and  that  idl  and  every  such  grants,  limitationsi 
and  assignments,  so  to  be  made  as  is  afors- 
said,  shall  be  made  either  in  open  court, 
before  the  steward  of  those  several  manors 
respectively,  or  out  of  court  before  two  copy- 
holders at  the  least  o£  the  said  several  msnon 
respectively.  And  that  such  of  the  said  su^ 
renders,  grants,  limitations,  and  assignmonti^ 
as  shall  be  made  out  of  court,  shall  be  pre- 
sented at  the  next  puUick  court  of  the  ssid 
manors  respectively,  to  be  holden  upon  lawful 
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summons  by  those  copyholders  before  whom 
such  surrenders^  grants,  limitations,  and  as- 
signments shall  be  so  made  or  the  survivor 
of  them,  upon  pain  of  forfeiture  to  the  lord 
of  ^that  manor,  within  which  the  default  shall 
be,  ten  shillings  a^piece,  to  be  levied  and 
recovered  by  actions  of  debts  or  distress,  as 
•hall  seem  good  to  the  lord  aiid  the  steward 
or  stewards  of  the  said  respective  courts* 
And  upon  default  of  presenting  such  sur- 
renders, grants,  limitations,  and  assignments, 
at  every  publick  court,  shall  be  hdiden,  as 
aforesaid)  they  shall  forfeit  such  a  fine  as 
•ball  be  imposed  on  them  by  the  steward  or 
stewards  of  the  respective  manors,  for  the 
time  being,  so  that  none  of  the  said  fines, 
so  to  be  imposed,  exceed  the  sum  of  twenty 
shillings  a-piece  for  any  one  default ;  and  every 
such  fine  so  to  be  imposed,  shall  and  may  be 
and  recovered  as  aforesaid. 


And  be  it  also  enacted,  that  all  such  sur- 
renders, grants,  limitations,  and  assignments, 
so  to  be  made,  as  aforesaid,  shall  be  enrolled 
in  the  severs!  court  rolls  of  the  said  manors 
respectively,  paying  to  the  steward  for  the 
enrolling  and  copying  thereof,  such  fees  as 
barti  been  accustomed. 

z  2 
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Provided  always  that  all  former  grants^  at 
any  time  heretofore  made,  for  the  life  of  the 
graiDtor  and  twelve  years  after,  or  of  or  for 
any  leaser  term,  according  to  the  custom 
heretofore  used,  shall  and  may  be  enjqyed 
accordittgly. 

And  further  be  it  enacted,  by  the  authority 
aiwesaid,  that  the  wives  of  all  and  every  the 
copyholders  of  the  said  manors,  and  every  of 
them,  shall,  from  henceforth,  have  for  dower, 
during  their  Uves,  the  third  part  only  of  their 
husband's  customary  lands ;  and  the  said  third 
part  to  be  set  forth  and  assigned  to  them  by 
the  homage  of  the  court  wherein  the  pre- 
sentment of  the  death  of  the  husband  shaU 
be  presented,  or  within  such  time  next  after 
the  same  court  as  shall  be  limited  by  the 
jtewards  in  that  behalf.  But  all  such  wife 
and  wives  as  shall  hereafter  accept  and  take 
a  jointure  of  their  husband's  customary  lands 
within  the  said  manors  or  either  of  them,  by 
l^rant,  limitation,  or  assignment  as  aforesaid, 
before  her  marriage,  or  shall  accept  of  such  a 
jointure  after  marriage,  and  agree  thereinto, 
after  the  death  of  her  said  husband,  shall  be 
concluded  and  barred  to  demand  any  dowier 
of  those  or  any  customary  laods  of   such 
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husband,  within  the  said   manors,  or  either 
of  them. 

Provided  always,  that  women  now  living.  This  wu  Um 

m    •        t        M    i*  •  /•  ft  ciutom  before 

bemg  heretofore  wives  of  any  of  the  copy-  this  act  puied. 
holders  of  the  said  manors  or  either  of  them,  ^'^•^•5^- 
dying  tenants,  and  also  the  now  wives  of 
any  of  the  copyholders  of  the  said  manor, 
or  either  of  them,  shiall  and  may  enjoy  the 
customary  lands  of  their  now  or  late  hus- 
bands dying  tenants,  for  their  lives  and  twelve 
years  after,  as  if  this  act  had  never  been  had  or 
made. 

And  further  be  it  enacted,  by  the  authority 
aforesaid,  that  all  ajpd  every  the  wife  and 
wives  of  the  copyholders  of  the  said  manors, 
or  either  of  them,  which  shall  join  in  any 
grant  or  surrender  with  her  or  their  husbands, 
of  any  the  customary  messuages  or  lands, 
being  first  solely  and  secretly  examined  in 
court  according  to  the  custom  there,  shall  be 
concluded  and  barred  afterwards  to  claim  any 
right,  title,  or  estate,  whatsoever  <tf  or  in  those 
lands  so  by  her  surrendered  and  granted  as 
aforesaid. 

Be  it  further  enacted,  by  the  authority 

>  3 
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aforesaid^  that  no  husband  which  hereafter 
shall  be  married  to  a  wife  seized  of  any 
copyhold  land  withiq  the  said  manors,  shall 
have  any  power  right  or  interest  by  surviiing 
the  wife  and  fining  with  the  lord,  or  otherwise 
by  customs  of  the  said  manors,  or  either  of 
them,  to  have,  hold,  or  keep,  or  otherwise 
to  convey  or  dispose  the  said  lands  from  the 
right  heir  of  the  said  wife ;  or  that  any  woman 
which  hereafter  shall  be  married  to  a  husband 
seized  of  any  copyhold  lands  within  the  said 
manor,  shall  have  any  power,  right,  or  title 
by  surviving  her  husband,  or  otherwise  by 
the  oustom  of  the  said  manors,  to  have,  hold, 
or  keep,  or  otherwise  to  convey  and  dis- 
pose, the  said  lands  from  the  heir  of  the  said 
husband. 

And  be  it  further  enacted,  by  the  authoriiy 
aforesaid,  that  all  customs  and  usages  here- 
tofore used  or  allowed  within  the  said  manors, 
or  either  of  them,  concerning  the  having 
and  enjoying  of  any  of  the  said  customary 
lands  and  tenements  by  any  widow  of  any 
customary  tenant  of  the  same  manors  or  either 
of  them,  or  by  any  aft;er  taken  husband  of 
such  widow,  or  by  the  heirs  of  any  such  wife 
pr  after  taken  husband,  or  conteming  the 
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descending  of  any  of  the  said  customary 
lands  or  tenements  to  any  other  person  or 
persons,  or  in  any  other  manner  or  form  than 
is  hereinbefore  declared,  shall  be  utterly  void 
and  of  no  effect;  and  that  all  other  lawful 
customs  and  usages  heretofore  used  or  allowed 
within  the  said  manors,  or  either  of  'em,  not 
being  repugnant  and  contrary  to  the  true 
meaning  of  this  act,  shall  be  and  remain 
good  and  effectual,  and  are  and  shall  be 
ratified  and  confirmed  by  the  authority  of  this 
present  act. 


»  4 
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No.  X. 

Custom  as  to  the  Estate  of  the  Husband 

and  Wife  J  in  the  Manor  of  Cheltenham^ 

in  the  County  of  Gloucester ^  previously 

to  the  preceding  Act  9 1  Car.  1.  Extracted 

from  the  Survey  of  the  Manor. 

10  the  fowerteenth  and  fyfteenth  articles 
tbey  answere  and  saye,  that  to  theire  know- 
ledge, not  any  fireehoulder,  customary  tenante, 
or  other  houlding  land  of  or  belonging  unto 
this  mannor,  hath  committed  any  treason^ 
felony,  or  other  acte,  whereby  the  land  or 
other  benefit  ought  to  fall  to  the  prince.  And 
they  know  not  of  any  tenante  of  this  mannor 
to  stand  outlawed;  nether  know  they  that 
any  bastard  doth  possese  any  land  within  or 
belonging  as  hereunto  A  supposed  father,  or 
unto  any  other,  nor  any  alien  or  stranger  not 
made  denison. 

To  the  sixteenth  article  they  answere  and 
sale,  that  the  customs  of  the  mannor  are  divers : 
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—  Feyrst,  the  customary  tenants  in  basse 
tenure  of  this  mannor  doe  respectively  hould 
and  are  seized  of  their  tenements  of  an  estate 
of  inheritance  customarie,  (viz.)  sibi  et  here^ 
dibs.  stUSf  descendible  to  their  yongest  sonnes, 
and  in  defalte  thereof  to  theire  yongest  daugh* 
ters,  and  in  defalte  thereof  to  their  yongest 
brothers,  and  in  defalte  thereof  to  theire 
youngest  sisters,  &c.  according  to  the  custome 
of  the  sayd  mannor. 

Allsoe,  if  any  customary  tenant  aforesayd, 
make  his  ffyne  for  his  admittance  and  dye, 
havinge  a  wyfe,  she  is  to  have  the  land  or 
tenemente  whereunto  her  sayd  husband  was 
so  admitted,  for.  her  lyfe  and  twelve  years 
after,  if  she  shall  dispose  of  it.  And  yf  the 
wyfe  shall  marry  agayne,  and  her  husband 
that  she  shall  soe  marry  shall  agree  with 
the  lord  and  make  his  fyne,  then  shall  He 
gaine  and  have  the  land  or  tenement  to  him 
and  his,  of  an  estate  of  an  inheritance  dis- 
cendable  to  his  yongest  soime,  or  in  default 
thereof  to  his  yongest  daughter,  according 
to  the  custome  of  the  mannor;  and  yf  he 
over  live  his  wyfe,  and  dye  without  issue  of 
his  body,  his  customary  tenement  shall  goe 
to  the  yongest  yssue  male  of  the  body  of 
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the  fyrst  husband  by  whome  the  land  did 
move ;  and  for  defalte  of  such  issue  male»  then 
shall  it  go  to  the  yongest  issue  female  of  such 
fyrst  husband :  and  yf  such  fyrst  husband 
be  deade  w*^  out  such  issue  of  his  body, 
then  doth  it  go  to  the  kindred  of  every  last 
^  husband  in  order  so  longe  as  any  can  be 
found  being  heires  by  discente,  or  taken  in 
marriadge  by  purehase;  that  is  to  saye,  yf 
he  bee  a  taker,  then  only  to  the  issue  of  his 
body  in  manner  as  aforesayd,  and  if  he  be 
heire  then  in  full  course  of  discente  accord* 
ing  to  the  custom  of  the  manner  as  is  before 
fyrst  declared  in  answer  to  this  article. 
Allsoe,  yf  any  man  many  with  any  heire 
female  of  any  customarie  tenement  in  basse 
tenure^  then  yf  he  will  make  a  fyne  with  the 
lord  to  make  himsealfe  the  lord's  tenante  of 
his  wieves  tenement,  as  he  may  if  he  will^ 
his  %ne  is  certyne,  (viz.)  double  the  v0nte. 
Allsoe,  if  any  man  who  doth  purchase  any 
customary  tenement  escheated,  doth  marry 
a  wyfe,  which  wyfe  over  liveth,  shee  is  to 
have  the  same  customary  tenement  during 
her  life  and  twelve  yeares  after,  yf  she  shall 
see  dispose  it ;  and  yf  the  same  wyfe  shall 
happen  to*  marry  another  husband  whoe 
shall  make  his  fiyne  and  agree  with  the  lord 
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of  the  manor,  then  such  second  husband,  yf 
he  shall  over  live  his  wyfe,  shall  have  the  cus- 
tomary tenante  to  him  and  his  heirs  in  state  of 
a  customary  inheritance,  as  a  taker  hath  the 
same  by  the  custome  as  aforesaid.  Allsoe,  no 
customary  tenant  in  basse  tenure  of  the  said 
manor,  forfeiteth  or  looseth  his  tenement  nor 
any  parte  thereof  by  treason,  petty  treason, 
murder,  felony,  utlagary,  or  any  other  ofibnce 
or  act,  but  that  the  said  tenemente  shall  be 
enjoyed  by  such  tenante  atid  his,  according  to 
the  custom  of  the  manor,  any  such  offence  or 
acte  to  the  contrary  notwithstanding.  All 
which  several  customes  before  men'coned  they 
believe  to  be  trewe ;  and  many  other  customs 
of  the  sayde  mannor  that  are  as  they  suppose, 
which  may  be  knowne  as  the  case  shall  here- 
after fall  out,  but  p'sently  they  do  not  remem- 
ber them.  The  sayd  customs  have  ever  beene 
past  the  memot7  of  man,  used  and  confirmed 
by  theire  longe  continuance,  the  beginning 
whereof  is  unknown ;  and  they  ought  not  to 
paye  any  thing  for  brewing  beare  ore  alle. 
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No.  XL 

CUSTOMS  OF  THE  MANOR  OF  DAWLISH. 

Mannour  \  The  Presentment  of  the  Homage 
de        \  of  the  Court  Baron  and  Court  qf 

Dawlish.  J  Survey  qf  Thomas  Veron^  Esq. 

Lord  or  Farmer  of  the  Mannour 
qforesaidj  there  held  the  twenty- 
second  Day  qf  September ^  Anno 
Dom.  1 7 51 9  by  Jacob  CliffCf  Esq. 
Steward  there. 

Imprimis.  We  present  the  survey  now 
taken  by  the  steward. 

« 

Item.  We  present  the  custom  of  the  man* 
nour  as  underneath. 

first.  That  the  custom  of  this  mannour  as 
to  letting  of  estates  and  granting  of  copies  by 
the  lord  or  farmer,  is  two  lives  in  joint  tenancy 
in  possession,  and  one  life  in  revertion  of  such 
two  joint  lives. 

Secondly.  That  the  widow  of  every  tenant 
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dying  in  actual  pojssession  of  any  copyhold 
estate,  is  entituled  by  the  custom  of  this 
manor  to  the  enjoyment  of  such  copyhold 
tenement  during  her  widowhood,  and  no 
longer. 

Thirdly.  Where  any  joint  tenant  dyes, 
leaving  a  widow,  such  widow  is,  by  the  cus- 
tom of  this  mannour,  entitled  to  the  enjoy- 
ment of  her  deceased  husband's  moiety,  in 
joint  tenancy  with  the  surviving  joint  tenant, 
during  her  widowhood  only. 

Fourthly.  That  upon  the  death  of  the  sur- 
viving joint  tenant,  if  he  leaves  a  widow,  his 
widow  shall  enjoy  in  joint  tenancy  with  the 
other  deceased  joint  tenant's  widow,  as  long 
as  such  widow  of  such  last  dying  joint  tenant 
continues  a  widow,  and  no  longer;  and  upon 
the  death  or  marriage-  of  either  of  them, 
the  survivor  to  enjoy  the  whole  during  her 
widowhood. 

Fifthly.  Where  there  is  but  one  life  or  one    . 
vndowhood  in  being  upon  any  copyhold  tene- 
ment,  the   lord   or  farmer  of  this  mannour 
can  grant  a  copy  for  one  life  in  revertion  of 
such  life  or  widowhood,  and  no  more,  tmless 
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such  life  or  widow^  in  present  possession,  will 
surrender  his  or  her  estate  for  life  or  widow* 
hood  into  the  lord's  hands,  to  the  intent  that 
a  copy  of  joint  tenancy  may  be  granted. 

Sixthly.  As  to  the  steward's  fees,  we  pre- 
set the  ancient  custom  to  pay  3^.  /^d.  for 
every  copy  upon  a  cottage,  and  for  every  copy 
upon  a  tenement  6^«  %d.  and  for  taking  of 
every  surrender  one  shilling,  and  upon  the 
admittance  of  every  tenant  ^B.^d.  more  to 
the  jury. 

Seventhly.  We  present  the  custom  of  the 
mannour  to  be,  that  any  person  in  present 
possession  of  any  copyhold  tenement  or  cottage, 
his  nearest  of  kin  ought  to  be  preferred  in  the 
renewing  or  purchasing  of  such « tenement, 
before  a  stranger,  unless  such  possessor  or  his 
next  of  kin  refuse  it. 

Eighthly.  We  present  the  custom  to  be, 
that  where  the  lord  or  his  steward  shall 
grant  timber  to  any  tenant  for  building, 
whether  to  be  felled  upon  his  own  or  other 
tenements,  such  timber  ought  to  be  deli* 
vered  by  the  reeve  for  the  time  being,  for 
which  he  is  to  receive  for  every  tree,  as  a 
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fee,  ^d.  and  the  person  6n  whose  tenement 
the  same  shall  be  felled,  is  to  have  the  root, 
top,  and  lop  of  such  trees. 

Ninthly.  That  where  any  tenant  shall  let 
his  tenement  to  farm  to  any  other,  and  not 
dwell  upon  it,  and  manure  it  himself,  he  is 
to  pay  to  the  lord  a  fine  of  the  value  of  the 
high  rent  annually,  besides  paying  the  stew- 
ard's fees  for  the  copy  of  such  licence. 

Tenthly.  Item.  We  present,  by  the  cus- 
tom of  this  manor,  the  reeve  is  entituled  to 
a  fee  of  1 3  ^.  4  J.  yearly,  for  collecting  and 
paying  in  the  high  rents  to  the  church,  which 
fee  has  been  antiently  paid  by  the  steward 
of  the  qhurch. 

Eleventhly.  That  if  any  tenant  dye  after 
Michaelmas  Day,  his  executors  or  assigns  are 
to  have  the  possession,  and  to  have  the  emble^ 
ments  of  the  land  until  Christmas  next  follow- 
ing ;  and  if  after  Christmas  Day,  until  the 
Lady  Day  then  next  following ;  and  if  after 
our  Lady  Day,  then  until  our  Michaelmas 
Day  then  next  following^  and  that  as  well 
ag^nst  the  lord  as  against  any  other  penon 
or  persons  taking  next. 


962  APPENDIX. 


No.    XII. 

MANOR  OF  TAUNTON  AND  TAUNTON 
DEANE,  IN  THE  COUNTY  of  SOMERSET. 

Extract  Jrom  **  A  Cttstomary  containing  the 
chiqf  Points  qfthe  Manner  of  Taunton  and 
Taunton  Deane,  in  the  County  qfSomer- 
set,  8^.  agreed  onhy  a  Jury  snoom  in  the 
Year  1747,  S^c. 

If  any  tenant  die  seized  of  any  customary 
lands  or  tenements  of  inheritance  within  the 
said  manor,  and  having  a  wife  at  the  time 
of  his  death,  then  his  wife  ought,  and  hath 
used,  time  out  of  mind,  to  inherit  the  same 
lands  as  next  heir  to  her  husband,  by  the 
custom  of  the  manor,  and  be  admitted  te- 
nant thereto  j  to  hold  the  same  to  her  and 
her  heirs  for  ever,  according  to  the  custom 
of  the  said  manor,  and  in  as  ample  a  man- 
ner as  any  customary  tenant  there  holds  his 
lands,  under  the  fines,  rents,  heriots,  cus- 
toms, duties,  suits,  and  services,  for  the  same 
due  and  accustomed." 
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From  the  above  extract,  which  ui  the  whole  that 
relates  to  man  and  wife,  it  is  evident  that,  though 
by  the  custom  the  wife  was  to  inherit  from  the  hus- 
band,  it  was  not  so  vice  versd^  that  the  husband 
was  to  inherit  from  the  wife.  The  former  custom 
still  obtains  in  the  manor,  the  other  never  has 
existed. 

From  a  professional  gentleman  who  has  had  a 
good  deal  to  do  with  the  manor,  I  have  been  given 
to  understand,  that  to  entitle  the  husband  to  the 
wife's  lands,  he  must  get  himself  admitted  tenant, 
paying  a  fine  to  the  lord,  in  order  to  which  the 
wife  is  solely  examined  by  the  steward  as  to  her 
consent. 

No.  XIII. 

CUSTOMS   OF  THE   MANOR    OF   PAYNSWICKE, 
IN  THE  COUNTY  OF  GLOUCESTER. 

J  HE  words  sibi  ei  suis  make  and  create  within  the 
sfid  manor  a  customary  estate  of  inheritance  in  fee 
simple,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor.    Preamble,  and  Art.  i . 

Art.  6.  Heriot  the  best  quick  cattle,  and  in 
d^mlt  of  such  cattle  the  best  househonld  stuff  or 
goods  of  what  kind  soever. 

An.  7.  Upon  a  descent,  a  fine  of  one  year's 
rent  and  heriot,  if  the  land  be  heriotable. 

Art.  8.  On  every  surrend^,  eitiber  m  possession 
or  reversion,  the  lord  is  to  have  seven  year's  rent 
of  the  thing  so  surrendered,  for  his  fine;  but  a 
surrender  of  a  life  estate  to  him  in  rever$ioc,  one 
year's  jrent  as  a  fine.     Qtueret  if  good. 

VOL.    II.  A  A 
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Art.  g.  OnasurrenderofareTerBioiit  theberiot 
is  not  due  till  the  death  of  the  surrenderor^  (but 
the  fine  is  due  immediately.) 

Art.  1  o.  Widow  shall  be  admitted  to  freebench 
by  the  payment  of  a  penny. 

Ai*t«  1 1  •  No  heriot  due  on  her  death. 

Art.  13.  As  to  leasing,  see  page  34-5.  Lease 
to  be  void  on  forfeiture,  &c.  not  good  *• 

*  Q.  See  Muttony  101. 


No.  XIV. 


Com.  Hertf.  ss  Maner*m  de  Hemel  Hemp^ 
sted  Cum  Turibz  Membris  <§•  AppUinent. 

A  Survey  qftke  Manor  qf  Hemelhempsted^  with 
y*  Rights^  Members  J  and  Apurtenances  thereof ^ 
hfeinge  and  beinge  in  the  Countie  qf  Herffbrdf 
late  p^ceU  of  the  Possessions  qf  Charles  Stuart^ 
late  King  qf  England^  made  and  taken  by  us 
whosf  Names  are  hereunto  subscribedf  in  the 
Moonth  qf  August  1 650,  by  t^fue  qfa  Com'ieon^ 
granted  upon  an  Act  of  the  Commons  jossembled 
in  P^litmentjjbr  the  Sale  oflheHotf*.  Manors^ 
and  Lands  heretofore  belonging  to  the  late  King^ 
Queen^  and  Prince^  under  the  Hands  and  Seals 
of  s  or  more  qf  the  Trustees  in  the  said  Att 

.   named  and  appointed.  - ' 

M^MOaANDUHS. 

There  is  a  court  baron  and  leete  belongeinge  to 
the  said  manoTj  usually  kept  in  a  loft  oirer  the 


/ 
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market-house^  called  the  edurte  loft,  at  the  will  of 
the  lords/ 

The  fines  upon  admittdnbes  of  copyhold",  ore 
atid  alwayes  have  been  c'tain,  viz.  the  halfe  yeares 
quitt  rent  upon  ev^ry  descent,  alitoation,  or 
altera'con. 

That  by  the  custom^  of  thcf  said  manor,  after  the 
death  of  the  everie  tenant  haveing  a  messuage  or 
cottage,  the  lord  of  the  said  manor  shall  hftve  for 
such  messuage  or  cottage  a  herriot  m  manner  toU 
loweinge,  viz.  the  second  best  live  good,  or  in 
default  thereof,  the  second  best  household  good ; 
and  if  it  shall  happen  that  any  tenaunt  at  his  death 
hath  but  one  beast,  then  the  heyre  to  choose  the 
beast,  and  the  lord  to  choose  the  best  household 
good ;  but  if  any  tenaunt  of  the  said  manor  hath 
more  than  one  messuage  .or  cottage,  thea:tlie  tjen- 
naat  to  pay  for  every  such  messueget  :tw.e)ye  p^noft 
and ibr  every  such  cottage  sixe  pontoe^ia  iJits  mode 
tofthe  herriottw       .  •;  l  »:,  ,-  .     .,f;  ,[//.: 

^  'Tltakh  npion'^very  kin^nder,  alietia'cob,  or  alfer- 
Jifeenduly^ektiiiedof  anyinenuage^  (ottage»  lauAb 
and  tenements  whatsoever,  the  .b^r/ tDfi»ay:ii'&l9 
\aSbkt  the  mte*  of  xine  halfe  yearet  quitt'  rmpM  nft^re- 
satd,  and  ^  seUel:^  to  .pay  ;noe  herriqtt  i&he.ketiti 
good  health  at  y*.  aliena'con  or  surrender  makinge. 


.      'J 


No.  XV. 

MANOR  OF  MARDEN  al.  MAWARDINE,  IN  THE 

COUNTY  OF  HEREFORD. 

To  the  13th  article  we  present^  that  the  customary 
land  of  this  nuuior  doth  $ljBic«|id,  after  the  death 
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of  the  ancestor,  to  his  or  her  next  heir,  whether 
male  or  female,  (viz.)  the  eldest  son  or  eldest 
daughter,  if  any,  and  so  in  a  distinct  ^/egree.^  and 
we  know  of  no  entail  allowed  by  the  custom,  or 
that  the  same  bears  dower,  but  the  widow  of  every 
copyholder  bearing  the  heir,  enjoys  the  whole  for 
freebench  during  life,  paying  one  penny  for  her 
admittance,  but  a  man  cannot  be  tenant  by  the 
courtesy. 

Presented  by  the  homage,  August  1 2,  1 720. 


Nto.  XVI. 

MANOR  OF  GLASSENBURY,  IN  KENT. 

Den  qf  Thomden. 

Tmet  also  present,  that  R.  H.  who  held  of  die 
lord  of  this  manor  50  acres,  &c.  by  suit  of  court 
ivom  three  weeks  to  three  wedca ;  reli^,  when  it 
shall  happen,  being  half  a  year's  rent  *,  by  heriot 
being  the  best  live  beast  of  which  the  tenant  shall 
die  possessed,  and  by  the  yearly  rent  of  — 8.  — dL 
and  two  hens,  &c. 

(Note,  the  lands  within  the  manor  are  JreehoUL 
in  gavelkind, — ^there  are  no  copyholds.) 


Den  oflden. 
Same  services ;  relief  half  yeai^i  qwf  rent. 

Den  ofLucUm. 
Same  services. 


*  See  ngr  Cof>^.  toL  i  p.  [3ti]» 
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Den  of  SwaUington, 
Same  aervices. 

Den  qf  Badlington. 
Same  services. 

» 

(From  the  original  minutes 
qfthe  court.    C.  W.) 


No.  XVIL 

JEpsont* 
JDescent  to  the  eldest  son. 

Richmondj  Surry. 

line  only  due  on  the  ^rst  purchase.  Thus,  if 
A.  purchase  black  acre,  (not  being  a  tenant  of  the 
manor  before,)  he  shall  fine ;  but  if  he  aflerwards 
purchase  green  acre,  he  shall  not  fine  for  it  *. 

Lambeth. 

Same  in  Lambeth  manor,  which  belongs  to  the 
Archbishop  of  Canterbury.    [See  Post,  399.] 

Bewdley  in  Worcestershire. 

As  to  demise,  frank-4)aittk,  and  devise  without 
a  surrender,  see  Co.  Entries^  1 23.  a.  Hilly.  Hill. 

*  See  my  Cop^k.  vol.  i.  p.  [308.] 
A  A   3 
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Manor  offFivenhaCf  Cotmiy  of  Essex. 

Ric.  Barre  tenet  unum  Messuagitun,  &€•  Et 
debet  Tallagium,  Sectam  Curie  et  Merchet.  hoc 
modo ;  quod  si  maritare  voluerit  Filiam  suam  cum 
quodam  libero  Homine  extra  Villaniy  faciet  pacem 
Domini  pro  maritagio :  et  si  earn  maritaverit  alicui 
Custttmario  *  Ville,  nihil  dabit  pro  Maritagio. 
Extent  Manerii  de  fVivenho.  40  Ed.  III. 

{Exam,  cum  Orig.  C.  W.) 
*  The  tenemeotis  were  customary  tenements. 


Adderbunfy  Oxfordshire. 
Copyholds  enfranchised,  i(y  Geo.  3,  c.  88. 

ft  * 

Arundel^  Sussex. 
Copyholds  enfranchisedi  37  Geo.  3.  c.  40. 

Alesley^  tVarwickshire. 
Sale  of  copyhold  lands,  43  Eliz.  and  1  James  i . 

Alvechurch,  Worcestershire. 

The  lord  hath  only  the  bodies  of  timber  trees  upon 
the  copyhdd^  the  tenants  have  the  lop  top,  &c.  For 
heriot  the  lord  has  the  best  beast  or  good,  where 
a  cqpyholder  dieth  seised,  if  not  otherwise  expressed 
in  the  copy  ;  and  every  widow  marrying  is  to  pay 
an  heriot.  The  freeholders  pay  relief  upon  death 
only ;  but  neither  heriots  nor  relief  are  due  for  any 
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land  within  the  borough  or  liberties  thereof.     The 
widow  hath  freebench.     The  executor  to  hdd  the 
lands  or  tenements  till  Michaelmas  after  the  tenant 
dies;  and  if  the  tenant  dies  within  a  fortnight  before 
Michaelmas,  then  to  hold  till  Michadmas  twelve- 
month. The  tenants  hiave  the  benefit  of  common  and 
power  to  dig  marie.   The  estates  have  been  granted 
to  the  tenants  **  sibi  et  stds**  upon  reasonable  fines* 
The  lord  may  keep  court-leet  and  court-baron,  and 
is  patron  of  the  living,  which  is  worth  150/.  a  year. 
By  the  custom,  the  tenants  may  take  what  timber 
they  have  occasion  for  without  licence  of  the  lord, 
for  house-boot,  cart-boot,  fire-boot,  and  may  fell 
crops,  lops   and  underwoods  from  their  estates. 
Trees  upon  the  waste  belong  to  the  lord.     Two 
bridges  to  be  repaired  by  the  lord,  at  the  cost  of  yearly 
20s. ;  viz*  the  Court-bridge  and  Redford-bridge. 
—Nash's  Worcestersh.  vol.  1,  p.  16. 

Ardley^  see  Yardley^  post  444. 

Aston,  Worcestershire. 

The  custom  of  the  manor  is,  to  grant  one  life 
in  possession  and  three  in  reversion  ;  fines  arbitrary ; 
the  best  beast  for  a  heriot  due  upon  the  death  or 
surrender  of  every  tenant. — Nash,'v-  1,  p.  50. 

Abbot,  Kensington,  Middlesex. 

Item.  We  present  that  the  ancient  customs  be- 
longing to  the  free  and  copyholders,  is  that  they 
may  -cut  turves  for  their  own  use  within  the  manor, 
upon  the  waste  grounds,  or  dig  sand,  gravel;  clayi 
and  loome,  for  their  own  use,  to  be  used  within 
the  same  manor  at  any  time.     Item.  Vft  present 
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that  no  copyholder  ought  to  pay  for  his  fine  above 
two  years  quit-rent  upon  his  alienation.  Item.  We 
present  that  upon  the  death  of  any  person  no  heriot 
is  to  be  paid.  Item.  We  present  that  no  out- 
parishioner,  holding  land  in  the  same  manor,  can 
cut  turf,  dig  sand,  gravel,  clay  or  loome,  or  inter- 
common  cattle  with  the  inhabitants  of  said  manor. 
—Faulkner's  Kensington,  596. 

Alrewas,  Staffordshire. 

This  manor  is  ancient  demesne.  The  custom 
of  borough -English  prevails  in  this  manor,  1.  e.  the 
youngest  son  is  heir,  and  the  lands  not  to  be  divided 
amongst  the  daughters,  but  the  youngest  daughter 
to  have  all,  as  at  Stafford,  Nottingham,  Derby, 
and  other  ancient  demesnes. — Shaw's  Staffordsh. 
V.  1,  p.  130. 

The  same  customs  prevail  at  Lapky. 

Bagnor  and  Courage^  Berkshire. 

Widow  of  tenant  in  possession  and  dies  seised, 
the  whole  estate  is  liable  to  freebench  during  her 
life. 

The  first  copyholder  is  the  tenant  in  possession, 
and  on  death,  leaving  a  widow,  the  second  life 
will  be  admitted ;  and  when  accepted  tenant,  his 
widow  will  have  her  freebench. 

BrauntoTif  Devonshire. 

The  lands  of  some  estates  within  this  manor 
descend  to  the  elder,  of  others,  to  the  younger 
son ;  they  are  all  divided  equally  between  daugh- 
ters: the  lands  above-mentioned  are  diistinguished 
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as  lands  of  the  elder,  and  of  the  younger  holding. 
Widows  are  entitled  to  a  life  hold  in  the  husband's 
inheritance,  but  forfeit  upon  marrying  agiun»  or 
being  guilty  of  incontinence. 

Badbyy  Nortfiamptonshire. 

Portion  of  this  manor  is  copyhold  of  inheritance, 
with  fine  certain,  subject  to  customary  heriots. 
The  first  wife  only  of  a  copyholder  is  entitled  to 
a  life  estate  in  the  lands  of  which  her  husband  dies 
seised,  paying  a  penny  on  admission  ;  a  later  wife 
is  not  so  entitled,  nor  the  first  wife,  if  the  husband 
surrender.  The  eldest  son  of  a  copyholder  inherits 
his  father's  estate,  but  if  np  son,  then  the  eldest 
daughter  ;  and  if  neither  son,  daughter,  nor  bro- 
ther, then  the  eldest  sister.  A  copyholder  may  fell 
timber,  pull  down  and  alter  buildings,  without 
forfeiture ;  but  a  widow  endowed  cannot  commit 
waste  to  the  prejudice  of  the  reversioner.  Any 
copyholder,  except  a  married  woman,  may  lease 
for  twenty-one  years,  without  licence  from  the  lord. 
The  next  of  kin  who  cannot  take  by  descent,  is 
the  guardian  of  an  heir  during  minority. 

The  same  customs  prevail  at  Newtiham. 

Brettenhanif  or  Bridgeman,  Norfolk: 

The  customs  of  all  the  manors  are,  that  the 
fines  are  at  the  will  of  the  lord,  and  the  eldest  son 
is  heir. — Blomefield,  Norf.  v.  i,  p.  500.  (8tY)«  edit) 

BedmiHster,  Dorsetshire. 
The  custom  of  this  manor  is,  that  a  copyholder 
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ought  to  nominate  his  successor,  otlierwise  the  land 
shall  eseheat — Carter  s  Lex  Cust.  35. 

Bray^  Berkshire. 

The  lord  and  tenants  are  entitled  to  common 
on  the  wastes  of  this  manor,  and  no  other.  On 
the  death  of  a  tenant  there  is  due  to  the  lord  an 
Iieriot  of  the  best  live  beast,  and  if  none,  then  his 
best  good,  and  half  a  year's  quit-rent  for  a  relief. 
On  admission  or  alienation,  no  fine  due  to  the  lord* 
A  tenant  dying  intestate,  leaving  no  son,  but 
daughters,  his  estate  descends  to  his  eldest  daugh- 
ter ;  if  no  child  or  brother,  but  sisters,  then  to  the 
eldest  sister.  Persons  holding  estates  by  tenure 
of ,  collecting  heriot,  quit-rents,  relief,  &c.  such 
person  appointed  to  collect  to  be  allowed  his  quit- 
rent  for  the  year  he  collects,  and  pasture  in  Queen 
lease  for  fifteen  beasts.  This  manor  is  ancient 
demesne.    '         " 

Brighthelmstonej  Sussea^. 
Copyholds  enfranchised.— 40  G.  3,  c.  cxvii. 

Builthf  Radnorshire. 

In  this  manor  a  noble  is  paid  by  every  tenant, 
at  their  miiitiage,  to  the  lord. — l  Show.  Copyh.  79  ; 

Tomlin's  Law  Diet. 

Bredkotj  Worcester. 

.  At  the  time' of  the  parliamentary  survey,  the 
custom  o£  the  manor  was  for  the  lord  to  grant  three 
lives  in  possession,  and  two  in  reversion ;  the  widow 
to  have  her  fi*eebench  ;  a  heriot  due  to  the  lord 
upon  the  death  of  every  tenant  in  possessicHi,  the 
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best  beast,  or  for  the  want  thereof,  the  best  good. 
—Nash,  V.  1,  p.  121. 

BroadwaSf  Worcester. 

The  custom  of  the  manor  is,  for  the  lord  to 
grant  to  the  copyholders  three  lives  in  possession, 
and  three  in  reversion,  and  no  other  estate  to  be 
granted  so  long  as  one  life  remains  in  possession, 
wd  one  in  reversion.  The  widow  has  her  free- 
bench.  Deads  year ;  executor  entering  upon  the 
meadow  and  fallow  ground  at  Candlemas  after  the 
death,  and  upon  all  the  rest  at  Michaelmas  follow- 
ing. Copyholders  may  sell  to  one  another.  Bootes 
to  be  used  on  the  manor;  one  tenant  may  ex- 
change with  another  any  copyhold  lands  without 
licence.  Heriots  due  upon  death,  forfeiture  or  sur- 
rwder. 

[It  were  much  to  be  wished,  that  some  fixed 
mode  of  renewing  could  be  agreed  upon  between 
the  lord  and  his  tenants,  so  that  the  latter  might 
<;heerfully  expend  their  money  in  improvements, 
without  the  disagreeable  apprehension  of  the  lord's 
^ming  and  collecting  the  profit.  These  servile 
trau^es  are  inconsistent  with  the  present  times ; 
and  occasion  ill-will  to  the  lords,  and  uneasiness  to 
.  majoy,  honest  men.  Might  not  copimissioners  be 
appointed,  of  a  superior  rank^  and  more  conversant 
i^n  the  law  than  those  for  inclosures,  to  ascertain 
the  value  of  the  lord's  inter^t,  and  to  give  mm 
a  certain  proportion,  either  in  corn  or  in  rent  of 
the  estate.]— Nash,  v.  i,  p.  137. 
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Burgh  Hall,  or  Berry  Hall,  Norfolk. ' 

The  custom  is,  that  the  fines  are  at  the  lord's 
will,  and  the  eldest  son  is  heir. — Blomefield's 
Norf. 

Brigstockj  Northamptonshire. 

By  the  custom  of  this  manor,  if  any  man  dies 
seised  of  copyhold  lands  or  tenements  which  come 
to  him  by  descent  in  fee,  his  youngest  son  shall  be 
heir ;  but  if  such  lands  were  purchased  by  him, 
then  the  eldest  son  shall  inherit ;  and  in  case  such 
son  dies  without  issue,  the  youngest  brother  and 
sister  shall  be  next  heir.  This  manor  is  antient  de- 
mesne.— Bridge's  Northampton-shire,  v.  2,  p.  285. 

Berdewell,  or  East  Thorp,  Norfolk. 

The  fines  are  certain  at  4  s.  an  acre,  whether 

land,  meadow,  or  pasture,  and  no  regard  to  houses 

or  iiome-stalls,  they  being  included  in  the  content ; 

it  gives  no  dower,  the  lands  descend  according  to 

the  common  law  ;  for  those  lands  that  are  heriot- 

able,  the  heriot  is  the  best  beast,  but  if  they  have 

no  beast,  there  is  no  heriot  due ;  they  cannot  waste 

their  copyhold,  nor  fell  timber  (unless  to  repaur 

their  copyhold)  without  licence.     Childway  is  due 

to  the  lord,  which  is  2  ^.  8  d.  of  every  woman, 

bond  tenant,  that  hath  a  bastard  ;  and  chevage  also 

is  paid  to  the  lord,  it  being  a  fine  for  every  bond 

tenant,  for  liberty  to  live  out  of  the  lordship,  and 

women  pay  it  as  well  as  men,  viz.  \  d.  a  year  each 

head.     Bosage  is  also  paid  here,  which  is  id.  % 
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head  yearly  for  all  cows  and  great  cattle,  that  feed 
on  the  commons ;:  every  ten  sheep  of  the  cutlet, 
that  laid  in  the  lord's  fold,  paid  id.  b,  year.  West 
Fenn  common,  at  Thorpe- end,  belonged  solely  to 
the  manor ;  all  the  tenants  were  obliged  to  grind 
at  the  lord^s  mill,  and  the  fishery  of  all  the  manors 
belonged  solely  to  the  lord.  Foldage  is  a  custom 
of  this  manor,  that  every  five  sheep  that  go  with 
the  lords,  whether  they  be  of  the  cullet  or  no,  if 
the  owners  will  not  let  them  lie  in  the  lord's  fold, 
but  will  fold  them  on  their  own  grounds,  they 
must  pay  \  d.  sl  year  each  five ;  the  bond  tenants 
could  not  sell  any  male  young  cattle  of  their  own 
breeding,  without  the  lord's  licence.— Blomefield's 
Norf.  v.  1,  p.  299. 

Bewdletf,  JVorcestershire. 

A  customary  tenant  may  lease  for  any  term 
not  exceeding  1000  years,  without  licence  from 
the  lord,  and  may  devise  without  surrendering  to 
the  use  of  his  will,  this  being  one  of  those  ancient 
boroughs  supposed  by  Lord  Coke  to  have  existed 
before  the  statute  of  wills.  The  lord  farmer  is  not 
entitled  to  any  fine,  neither  in  descent,  nor  on 
alienation,  and  only  to  one  shilling  heriot ;  where- 
fore the  copyhold  or  customary  estates  of  this  manor 
are  not  inferior  to  freeholds.  —Nash,  v.  2,  p.  275. 

Brava/istofi^  Northamptonshire. 

If  the  widow  of  any  copyholder  appears  in  the 

lord's  comrt  next  ensuing  the  death  of  her  bus- 

band,  and  presents  a  leathern  purse  with  a  groat 

in  itf  she  can  hold  his  copyhold  lands  for  her  life ; 
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bat  she  is  obliged  to  attend  every  coort  Aaj. — 
Bridge's  Northamptonshire!  vol.  i,  p.  30. 

Battersea,  Surrey. 

In  this  manor  lands  descend  to  the  youngest 
son ;  bat  in  default  of  sons,  they  do  not  go  to  the 
youngest  daughter,  but  are  divided  among  the 
daughters  equally. — Lyson's  Surrey,  p«  21. 

Bexley^  Kent 

Some  few  copyholds  are  held  of  this  manor,  the 
rest  are  free  tenements ;  almost  all  the  lands  in 
the  parish  of  Bexley  being  held  of  it.  The  cus- 
tom of  the  court- baron  is,  for  the  freeholders  to 
pay  for  a  relief  the  third  part  of  a  year's  quit-rent 
upon  every  death  or  alienation,  and  a  fine  at  the 
will  of  the  lord  on  the  admission  of  a  copyholder. — 
Hasted's  Kent,  v.  1,  p.  161. 

* 

Bamsbury^  {Islington^)  Middlesex. 

The  landsin  this  manor  descend  to  the  youngest 
son.  The  fines  are  arbitrary  and  at  the  will  of 
the  lord,  whose  custom  is  to  take  two  years  im- 
proved rent  on  a  descent,  and  one  year  and  a 
half  on  alienation.  .  No  heriots  are  paid,  nor  are 
widows  entitled  to  dower. — Kelson's  Islington, 
p.  102. 

Bcdnethf  Sussex. 

Copyholds  in  this  manor  aDe.of  inheritance.  The 
descent  is  to  the  youngest  ^  9^  yoiiffgest  daugh- 
ter. The  widow  is  admitted  jtq,t]^e  whj^e.ertJJfe 
of  her  husband  for  her  freebei»ch }  and  i^. does  jRpt 
appeiar  that  she  is  dubje^t  to  forfeijiure  fyr  inflo^^* 
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Hence.  The  fines  are  arbitnuy^  mthin  two  years 
▼alue  of  the  Uind.  Heriots  are  due  both  an  aliena- 
tion and  death.  There  is  no  curtesy.  The  wife 
is  admitted,  and  holds  separately  from  her  husband* 
The  tenants  are  bound  to  keep  their  tenements  and 
farms  in  repair,  for  which  purpose  the  lord  allov^s 
them  timber.  The  lord  is  entitled  to  the  waste, 
and  with  the  consent  of  the  tenants,  may  grant 
portions  of  it  to  copyholders,  at  a  fine  and  heriot 
certain.  The  copyholder  cannot  cut  timber  without 
licence.  He  may  lease  for  one  year  or  longer  With 
licence ;  and  a  fine  of  6  ^ .  8  d.  to  the  steward. 

Berkhamstedy  Herffbrdshire, 

One  customary  tenant  may  take  surrenders  out 
of  court.  The  fine  upon  descent  or  purchase  is  ' 
fixed  at  a  certainty,  of  the  yearly  value  of  one 
year's  quit-rent,  as  the  instrument  expresseth  it. 
Copyhold  lands  may  be  entailed.  Copyholders 
may  be  tenants  by  courtesy.  Feme  copyholders 
may  have  dower  of  the  thirds.  Tenants  may 
demise  lands  for  three  years,  without  licence,  but 
no  longer.  The  lord's  bailiff  hath  waifts,  strays, 
treasure-trove,  felons  goods,  out  of  the  borough  ; 
the  bailiff^  of  the  borough,  those  within  it,  paying 
the  king's  high  steward  for  the  same. 

Bakhallj  Warwickshire.  \ 

Lands  of  copyholders  in  this  manor  descend  to 
the  youngest  son,  and,  in  default,  to  the  youngest 
daughter ;  first  wife,  for  her  life,  to  have  all  ihe 
copyholds  her  husband  died  in  possession  of,  doing 
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no  waste ;  the  second  or  third  wife  to  have  one- 
third  part  of  the  rents,  to  be  set  forth  by  three 
copyholders ;  and  every  male  or  female  heir,  or 
widow  for  life,  to  pay  for  admittance  i  d.  Every 
female  heir  in  possession  of  copyhold  lands,  and 
widows  that  hold  for  life,  to  ask  for  licence  of  the 
lord  before  they  marry,  and  if  no  lord,  to  have 
two  copyholders  to  witness  the  adcing  the  licence, 
and  they  may  marry,  and  at  the  next  court,  on 
paying  5  s.  may  have  the  steward's  allowance ;  and 
if  they  marry  without  licence,  they  are  liable  to 
fine  at  the  will  of  the  lord.  If  any  female  heir, 
possessed  of  a  copyhold,  should  commit  fornica- 
tion, and  be  with  child,  she  will  not  forfeit  her 
copyhold,  but  she  must  pay  to  the  lord,  to  be 
acquitted,  5^.  If  any  widow,  having  for  life  any 
copyhold  lands,  commit  fornication,  she  forfeits 
her  estate  for  life,  until  she  is  restored  by  fine  to 
the  lord, 

Coggeshallj  Essex. 

The  court  for  the  manor  of  Great  Coggeshall  is 
only  a  court  baron.  The  court  for  Little  Cogge- 
shall is  both  a  court  leet  and  court  baron.  These 
courts  have  a  fine  certain,  viz.  two  years  lord's  quit- 
rent  for  freehold,  called  a  relief,  and  two  years 
lord's  rent  for  copyhold. — Morant's  Essex,  v.  1. 
p.  i6i. 

Canonbury^  {Islington^  Middksex. 

The  copyholders  in  this  manor  pay  a  smaU  fine 
certain,  on  death  or  alienation,  with  a  trifling  quit- 


APPENDIX.  «# 

fenif  and  the  estates  descend  according  to  the  cus- 
tom of  gavirikind. — ^Nelson's  Islington,  238. 

Clewerf  Berkshire. 

The  lord  receives  for  the  customary  freehold 
estates  in  this  manor,  on  the  alienation  or  death  of 
a  freeholder,  one  year's  quit^rent  extra.  The 
copyholds  are  of  inheritaiiee ;.  and  on  death  or 
alienation  the  fine  is  at  the  will  of  the  lord,  and 
also  a  beast  heriot. 

CUtheroWf  Lancashire* 

Confirming  the  copyholds  within  the  honour  of 
Clitherow,  14  Cha.  2.  Creating  and  confirming 
copyholds  of  this  manor,  and  Derby,  Accarington, 
Colne  and  Ightenhill,  7  Jam.  i. 

Charles^  Kent 

In  this  manor  one-third  of  a  year's  quit-rent  is 
paid  on  every  death  or  alienation. — Hasted,  v.  1, 
p.  222. 

CherUey  Beamond,  Surrey  * 

By  the  custom  of  this  manor,  copyholds  descend 
to  the  eldest  son,  daughter,  kinsman  or  kinswoman, 
and  the  widow  of  a  copyholder  has  her  thirds  of 
such  copyholds  as  her  husband  dies  seised  of. — 
Manning's  Surrey,  v.  3,  p.  ssi. 

Cropthome,  Worcestershire. 

The  customs  of  the  manor  are,  for  the  tenants 
to  have  two,  lives  in  possession  and  three  in  rever-^ 
sion  \  the  widow  to  have  her  freebench.    The  best 

•  B  B 
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bMiti  m  in  deftiik  tfaereof,  tha  beit  piece  of  fur* 
niture,  to  be  paid  for  a  heriot  upon  the  death  of 
the  tenant  who  dies  seised ;  the  fines  to  be  arbi- 
trary ;  and  the  lords  to  hold  court-leet  and  court- 
baron^-^Naah,  v.  i,  p.  271. 

Croydon^  Surrey. 

In  tha  aurvejr  taken  hj  order  of  Farliamenti 
1 644,  certain  customs  cf  this  manor  are  stated,  but 
not  correctly.  The  following  are  wiiat  are  pre- 
sented imd  recorded  on  the  court-roUsi  and  observed 
to  this  day. — 1.  One  heriot,  being  the  best  beast  of 
erery  copyholder  dying  seised  of  any  messuage  or 
tenement  not  lying  within  the  Four  Crosses,  shall 
be  paid  for  erery  such  messuage  or  tenement ;  and 
if  he  hath  no  quick  cattle,  then  35.  6d.  for  a  dead 
heriot. — 2.  On  death  of  ewry  copyholder  for  life, 
3  J.  6d»  for  a  dead  heriot  and  no  more. — 3.  If  any 
person  to  whom  a  right  of  copyhold  shall  descend 
shall  die  before  admittance,  one  quick  heriot  is  due 
for  every  messuage  or  tenement,  and  no  more,  and 
for  want  of  a  heriot,  3  «•  6d.fotT^  ^ad  heriot, 
(thi^  is  understood  to  mean  for  every  diistinck  o<^y- 
hold.) — 4.  If  a  surrender  be  made  to  any  peiwut 
beis^  no  copyholder  before  then,  he  is  to  &ie  at 
the  will  of  the  lord,  and  to  pay  $s.,6d»  for  a  dead 
heriot,  and  no  relief«-*--5.  If  a  surrender  be.mad^ 
of  a  copyhold  to  any  copyholder,  then  there  is  due 
to  the  lord  3  9.  6  el.  for  a  dead  heriot,  and  a  relief 
wUoli  is  to  the  aictest  of  the  rant  (that  is  to  say 
tW  quit<*eiit)  by  the  yeur  due  to  the  lord,  md  no 
iftOBew--i6.  CopyhoUB  deacond  ta  the  youngest  wOf 
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Md  if  ho  Abn,  to  the  youngest  daughtet*,  &nd  so  to 
the  youngest  in  every  degree. — 7.  All  copyholder^ 
who  have  an  estate  of  inheritance  may  strip  and 
waste,  but  tenant  for  life  may  do  either. — 8.  No 
€^hoIder  may  let  a  lease  of  his  eo|iyhdd  without 
lieeaee  of  the  lord  for  morb  than  three  yeans^  andl 
is  to  gire  to  the  lord  tdi  every  year  itUat  be  ihaii 
have  licence  to  let  his  copyhold,  6  d.  and  no  mote. 

The  quit-rents  are  collected  by  reeves,  annually 
chosen  at  the  homage  at  the  general  court-baron  ; 
there  are  eight  reevewick  lands,  that  is  to  say, 
eiglit  estates,  the  owners  of  which  mre  liablfe  to  hk 
ehosen  to  serve  the  cflice  of  reeve.  They  arfe  gene- 
rally chosen  in  rotation. 

There  are  also  eight  beadlewick-tands,  that  is  ib 
say,  the  owners  of  which  in  theii*  turns  serve  the 
tfffice  of  beadle,  that  is  to  say,  they  collect  the  fines 
and  amerciaments.— ^2  Manning's  Surrey,  538. 

An  Act  passed  6  Geo.  4,  c.  47,  to  enable  the 
archbishop  of  Canterbury  to  grant  licences  for  build- 
ing on  copyholds  within  the  manor  of  Croydon;  and 
to  grant  licences  to  danise  co{^holds,  and  to  fix 
fines  upon  admission. 

Cfwok'81/wardj  IVdrcestcrshire. 

The  inaBQor  of  Crowle-Syward  belongs  to  the 
dean  and  chapter  of  Worcester.  They  hold  court- 
leet  and  court-bardn.  By  the  custom  of  the  manor 
they  grant  three  fives  in  possession  and  three  in 
Reversion  ;  the  i^nes  are  arbitrary ;  the  widow  hath 
hd^r  freebehch ;  the  tenants  are  allowed  dead^s  year' ; 
ther  best  beaist,  or  in  default  of  suchj  the  best  good 

B  B2 
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* 

18  due  to  the  lord  for  a  heriot  on  the  death  of 
every  copyholder  dying  in  possesiiion« — Nash^  v.  i » 
p.  386. 

Coulsdon,  Surrey. 

A  court*roIl  of  this  manor  contains  many  curkms 
particulars.  Amongst  them  actions  of  treqMSS 
were  tried  here  in  13  Rich.  3»  1390.-- Manning, 
V.  2,  p.  448. 

Qeeve  Priory  Worcestershire. 

The  dean  and  chapter  of  Worcester  are  owners 
of  this  manor.  A  charter  of  free  warren  was 
granted  for  this  manor,  48  Hen.  3.  A  court Jeet 
and  court-baron  are  held  here,  at  which  the  tenants 
perform  their  suit  and  service.  The  fines  are  ar- 
bitrary. The  custom  is  to  grant  three  lives  in 
possession  and  three  in  reversion,  though  in  late 
years  the  church  only  grants  three  or  four  lives- 
The  widow  has  her  freebench  and  deads  year. 
And  heriots  are  due  upon  death,  forfeiture  or 
surrender. — Nash,  v.  1,  p.  236. 

Clent,  Staffordshire. 

Presentment  of  Tenants. — We  say  that  the 
queen's  grace  ought  to  have  at  the  decease  of  every 
tenant,  the  which  holdeth  of  her  grace,  and  not  of 
the  chief  lord  of  the  fee,  the  best  beast  for  a  heriot ; 
and  also  if  the  tenant  hold  of  her  grace,  and  also 
of  the  chief  lord  within  the  same,  that  then  she 
ought  to  have  the  second  for  the  heriot,  and  the 
chief  lord  the  best  and  first  choice«  We  say  that 
our  custom  is,  that  if  the  tenant  have  but  one  land, 
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the  lord  shall  have  his  heriot  at  his  decease,  if  he 
have  any,  and  if  he  have  never  so  many  messuages 
or  landsy  he  shall  pay  but  one  heriot,  and  the 
heir  shall  be  brought  in  by  the  homage,  and  be 
returned  tenant  by  a  penny,  and  to  pay  for  his 
relief  the  whole  year's  rent. — Shaw's  Staffordshire, 
V.  2,  p.  249. 

Cheveningy  Kent 

The  quit-rents  due  to  the  lord  of  the  manor, 
holden  of  the  honour  and  manor  of  Otford  in  free 
socage  tenure,  were  14/.  as.  ^jcL  The  rents  due 
to  the  lord  from  the  copyhold^s  in  certain  cottages 
holden  of  the  said  manor  of  Otford,  by  fine  certain, 
1  s.  6d.  In  this  manor  were  two  sorts  of  land, 
Yokeland  and  Inland,  both  being  free  land.  Yoke- 
land  paid  a  heriot  being  the  best  living  thing,  and 
the  fourth  part  of  the  quit-rent ;  or  in  lieu  thereof, 
if  no  goods  could  be  found,  3  s.  4  d.  in  money  on 
a  demise  or  death.  Inland  paid  for  a  death  one  full 
year's  quit-rent. — Hasted,  v.  1,  p.  358. 

Clun,  Shropshire* 

It  is  the  custom  of  some  manors  within  the  honour 
0f  Clun,.that  at  the  entrance  of.  every  new  lord  of 
that  honour,  the  tenants  shall  pay  him  a  certain  sum 
of  money,  called  niise  momey.  In  consideration 
whereof  they  claim  to  be  acquitted  of  all  fines  and 
amerciaments,  which  are  recorded  at  that  time  in  the 
court-rolls  and  not  levied,  which  they  call  ivhlte 
book8«-^Blount*s  Ten.  162. 
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Chesktmrstf  Kent. 
Most  of  the  lands  are  freehold,  held  of  this 
manor  at  small  quit-rents ;  and  a  relief  of  one  year's 
quit-rent  is  payable  to  the  lord  on  erery  death  and 
alienation. — Hasted^  ▼.  i^  p.  i. 

DinevoTj  Carmarthenshire,. 

On  the  marriage  of  the  daughter  of  a  tenant,  he 
pays  10^.  to  the  lord. — Shower's  Cop.  151. 

Dover  Castle,  Kent. 

Tenant  not  payiqg  his  rent  on  the  day  loprfeita 
doiiUe,  and  for  the  second  forfeits  treUe ;  a  month's 
guaid  commuted  for  io<.-r-Cam.  Brit  t49. 

Dunmoxv,  Essex. 

Whoever  does  not  repent  of  his  marriagOj  tsifjX 
quarrel  with  his  wife  within  a  year  and  ft  4^y»  19 
by  the  custom  of  this  manor  entitled  to  a  gammoji 
of  bacon. — Morant's  Essex,  v.  i,  p.  430;  Blpunt'f 
Tenures,  162. 

Dutchy  Manors. 

An  Act  concerning  customary  or  copyhold 
lands  and  tenementa,  a&d  omirmatioiL  of  decsees, 
tttataUsking  the  righta  of  oopyhoklesv  ia  cvowm 
Banor8.-r-7  James  1,  o«  sou 

DisSy  Norfolk. 

The  fiQes  ar^,  arbitrsury  ^poui^yery  alienatiioM  9Djd 
desc^n^  apd  pn  eveiiy  4^ath,  thi^  l^mdbs  descend  tp 
the  eldest  son,  or  next  al^ei^  acqqr^iiig  V>  ^ 
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cmme  of  tlie  csnmnan  hw,  'sod  ue  sul^eot  to  rack 
for&karcs  as  the  cdnnmii  lnw  dgth  dbect«  The 
eqpybdd  tenants  may  fell  tittbor  without  forfeiture 
dh  the  copyhold  bndi.  The  lord's  bail^oaii  take 
but  one  pmny  for  each  beaat^s  poundage.  The 
tenaata  caitnol  dig  gfaTet,  sand,  ttirf,  itd  on  the 
waste,  nor  make  hemp-pits  on  Diss  Moore,-  and 
Cock-street  Green. 

The  tenants  can  plant  upon  the  wastes  against 
then:  own  lands  and  houses  by  the  name  of  an  cmt^ 
run.  The  lord  hath  all  the  strays,  he  hath  no 
warren,  but  liberty  of  hawking^  hunting,  and 
fishiz^  in  the  manor. 

The  tenants  can  make  steps  caft  of  their  doois 
mto  the  streets*  and  stairs  out  of  th^r  eellsflra,  and 
ako  they  can  set  up  booys  or  prc^  at  their  window^ 
and  seats  at  their  doora  aoeording  to  euatom.«««- 
Blom^eld's  Norfolk,  v.  i,  p.  44. 

Dickkburgk  HaU,  Norfolk. 

The eldecpt  sett  is  hc&i;  tl«  fine  hai^  lord's 
yriil  i  it  gvrea  a  third  dower«  The  taiaiMe  eaiynet 
wastes  tbdr  e^pybeld  houses^  nor  felt  timber  upoA 
the  oopyhold,  or  waste  withevit  lie^tie.-^BIeM^ 
Md*a  Norf.  ?.  1,  p.  »oi. 

DichUhurgh  Rectory  MmoVy  Norfolk. 

The  eopyhold  deseends  to  febe  youngest  son,  and 
the  fine  is'  at  the  lord's  willt-^^Bloaa^field^  v.  1, 

P-  J93- 

Dwrffard^  Kent. 

Umi  tcnwe  «f  gimikind  and'  easMaMvy^  cMde  of 
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deseent  is  mot  altered  by  the  lands  being  turned  into 
socage.     Rob.  Gav.  (3d  edit.)  57.  63.  86.  115. 

The  tenants  within  this  manor  are  all  free  te- 
nants, holding  by  small  quit-rents,  and  subject  to  a 
relief  of  one  third  part  of  a  year's  quit«rent  upon  the 
death,  or  alienation  of  every  tenant.-«Hasted,  v.  1, 
p.  218. 

Dorkings  Surrey. 

The  widow  of  a  customary  or  copyhold  tenant 
enjoys  all  the  copyhold  estate  during  her  widow- 
hood, paying  a  fine  of  one  penny. 

If  a  man  purchase  divers  copyholds,  which  were 
all  heriotable  before,  he  shall  pay  but  one  heriot  on 
a  death.  Freehold  land  pays  no  heriot,  but  only 
a  relief,  on  death  or  alienation.  Among  the  sons, 
the  custom  of  borough- English  prevails,  whereby 
the  youngest  inherits  the  copyhold.  Daughters 
are  co-heirs. — A^nning,  v.  1,  p.  554. 

.    Enbomef  Berkshire. 

If  a  copyhold  tenant  die,  the  widow  shall  have  her 
freebench  in  all  his  copyhold  lands  whilst  she  con* 
tinues  sole  and  chaste,  but  if  she  coounits  ineonti- 
nency  she  forfeits  her  widow's  estate ;  but  if  she 
comes  into  the  next  court  riding  on  a  black  ram,  the 
steward  is  bound  to  re-admit  her  to  her  freebench. 

The  same  custom  is  also  at  Cardingham,  Corn- 
wall. Torre,  Devon.  Kilmersdon,  Somersetshire, 
and  Chaddleworth,  Berkshire. — Blount's  Ten.  144. 
and  Blount's  Diet. 

Exeter^  De^nshire. 
The  ancient  custom  of  this  cttjr.isi  .when  the 
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lord  of  ihe  fee  cannot  be  answered  rent  due  to  him 
out  of  his  tenement,  and  no  distress  can  be  levied 
for  (he  same,  the  lord  is  to  come  to  the  tenement, 
and  there  take  a  stone,  or  some  other  dead  thing 
of  the  said  tenement,  and  bring  it  before  the  mayor 
and  baiiiffi,  and  thus  he  must  do  seven  quarter- 
days  successively ;  and  if  on  the  seventh  quarter- 
day  the  lord  is  not  satisfied  his  rent  and  arrears^ 
then  the  tenement  shall  be  adjudged  to  the  lord  to 
hold  the  same  a  year  and  a  day  i  and  forthwith 
proclamation  is  to  be  made  in  the  court,  that  if  any 
man  claims  any  title  to  the  said  tenement,  he  must 
appear  within  the  year  and  day  next  following^ 
and  satisfy  the  lord  for  the  said  rent  and  arrears^ 
But  if  no  appearance  be  made,  and  the  rei^t  not 
paid,  the  lord  comes  again  to  the  court,  ai|d  prays 
that  according  to. the  custqim,  the  said  tenement 
be  adjudged  to  him  in  his  demesne  as  of  fect  which 
is  done  accordingly^  so  as  the  lord  hath  from 
thenceforth  the  said  tenement  with  the  aj^urte* 
nances  to  hnn  and  his  heirs :  and  this  custom,  is 
called  Shortfordt  being  in  French  to  foreclose.— : 
back's  Exet.  4B* 

Erith,  Kent. 
There  are  some  few  copyhold  estates  held  of  this 
manor,  but  the  principal  of  the  tenants  are  free- 
holders at  small  quit«rents,  whose  custom  is  to.  pay 
one  year's  quit-rent  as  a  relirf  on  death  or  aliraa- 
tion.  The  copyhplflers  hold  at  the  will  of  theiordf 
and  the  custpmary  fine  is  two  years  rackrrent  on 
the  death  of  every  tenant,  and  one  year's  raidk,<rrent 
on  every  alienation«-T-Hafted^  v- 1>  p*  i97* 
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Earless  Court,  KenAngtoUf  Middlesex. 

Imprkms.  Onreuston  is  Hpon  any  change  er 
aKenation,  to  gire  to  the  IcHfd  of  the  iiiaD«r»  fer 
a  fine,  \os.  tor  tvtxj  acre.  Itemf  We  watt  by  out 
cmtmn  fiM  fhmi  heriota  and  moituariefl.  /ItofiyWe 
are  free  from  Airds  mtA  dowers  by  onr  custom  to 
eur  lAfeB.  Item^  We  may  make  a  lease  of  ov 
lands  for  as  many  yean  as  we  thiric  fit,  under  lOO 
yean,  P^yiog  unto  the  lord  of  the  mmfftf  fer  every 
year,  4  d*  Item^  We  may  sell  or  let,  ftU  or  pott 
down,  and  cairy  away  our  houses  to  any  edier  phM#. 
Item^  We  may  fdl  or  cut  down  ear  wood  or  tim- 
ber to  use  at  ow*  pleasure.  Item,  We  may  di^ 
loam,  aand,  or  gravel  in  the  common,  to  use 
within  the  manor,  as  ottom  as  we  need,  /fem.  We 
may,  upon  reasonable  bninesi,  be  alMmt  fimn  the 
lord^s  comrt,  being  mfermed,  tor  a  day.  jAmb  We 
ei^t  to  have  a  hMrfiil  pound  to  unpound  cattle 
that  do  us  trespass,  the  ssne  to  be  proi4ded  by  the 
lei4  of  the  manor.  Hem,  Our  custom  h,  that  i£ 
any  tenant  die  seised,  that  the  yornijgeeft  ia  to  hate 
the  lands,  and  so  to  be  presented  at  the  next  coint 
holden  for  the  lord  of  thcHMmor,  and  the  tenants 
to  hare  their  i&mer  and  a  week's  warning  to  ap- 
pear at  the  same  eourt.  Item,  By  our  custom  we 
eiight,  at  em  courts^  to  choose  coMtaMes  and  head- 
betoughs;  Ji$m^  By  oar  custom  any  tenant  may 
call  a  court  at  his  own  charge,  without  siat  u»le 
the  lord.  Tho  sCewards^  rad  tenaftta  to  have  their 
dinner  provided^  and  the  stewavd  tO'  be  pfeaned 
for  his  painsk    Item,  9f  oat  cmrtom  we  make  a 
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wrrender  of  all  or  any  pwt  «f  owr  copyhold  upon 
s  iqortgage,  the  sapie  suirender  to  he  deliyer^ 
unto  tho  court)  or  to  the  steward  of  the  mwof 
within  a  year  and  a  day.  Item^  Our  ewtom 
18  not  to  pay  to  the  lord  of  the  manor  any  fine 
upon  any  mortgage  or  conditional  surrender. 
Jtem^  Our  eestom  is,  that  we  may  surrender  all 
m  any  of  our  copyhold  lands  to  two  of  the  tenants 
to  the  use  of  any  oliher,  or  to  the  use  of  our 
last  wflky  the  same  surrender  to  be  presented 
at  the  next  oourt  after  the  decease  of  him  so  sur- 
rendering. Item^  Oi|r  custom  is,  that  if  in  case 
there  happen  any  claim  or  alienation  of  any  copy- 
hold landS)  whereupon  there  is  any  house  or  tene- 
ment, in  such  case  the  lord  is  to  have  fine  for  the 
alienation  of  such  house  or  tenement,  but  for  the 
lands  only,  by  the  i^cvet  ^  af<vmaid. — Faulkner's 
Kensington^  499* 

7[V  eustQiQs  <«rthi9  i»an«i>  m  to  cepyholdib  im 

the  same  as  in  tho  n^aoor  of  Wimhledoiv  imeiit 
that  on  death  or  alienation  i  oef.  is  paid  for  a  heriot, 
and  a  small  relief  seldom  abote  1 9.  6d.  and  from 
84  t€^  19*  ^d.,  fqpr  wktA,  19  cpUedi  mne  sUiar. — 

EiUngham  Paroa,  N(njblk. 

The  customs  of  the  manoc  are»  timt  the,  fine 
is  at  the  lord^s  will,  the  eldest  son  is  heir,  and  it 
gives  no  doweiv  IIm^  is  00  feek  kept,  though 
'tM(  saMlIp  iMt  ai9flQ4w^t  toth».ioaopr,  wdail^such 
was  kept  about  fifty  years  since.    They  c«ium9(  fe)l 
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timber  <m  the  copyhold  without  licence,  which  by 
custom  hath  always  been  compounded  for,  at  a  third 
part  of  the  clear  Talue. — Blomefield^s  Noicf-  ▼•  ^f 
p.  28& 

Eccles^   Norfolk* 

The  customs  of  this  manor  are,  that  the  fine  is 
at  the  lord's  will ;  the  tenants  cannot  waste  their 
copyholds  without  licence ;  the  eldest  son  is  heir, 
there  is  no  leet  fee  or  common  fine,  and  it  gives 
no  dower«*--Bli)mefield's  Norf.  v.  i,  p.  408. 

Eltfumif  Kent 

The  tenants  are  all  free  tenants,  and  pay  a  relief 
of  one  year's  quit-rent  on  every  death  and  alienation. 
The  same  custom  at  Paul's  Cray. 

Frense^  Norfolk. 

The  custom  of  the  manor  is,  to  the  eldest  son, 
and  the  fine  is  at  the  lord's  will ;  the  leet  belongs 
to  the  hundred,  the  leet  fee  being  5  d.  per  ann. — 
Blomefield's  Norf.  y.  1,  p.  148. 

FtUhamf  Middlesex. 

The  copyholds  of  this  manor  are  held  by  a  fine 
certain  on  death  or  alienation,  and  by  the  custom 
lands  descend  to  the  youngest  male  issue. 

Alteration  of  tenure  of  lands  held  of  Bishop  of 
London;  16  Cha.  1. — Faulkner's  Fulham,  393. . 

JPiflongley,  Warmckshire. 

Disposing  of  copyhold  lands ;  43  ^li'*  ^^^ 
1  Jam.  1.   . 
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Fladhurtf^  Worcestershire. 

The  lord  may  grant  copyhold  estates  for  three 
two,  or  one  life.  The  widow  is  entitled  to  her 
freebench.  The  executors  shall  hold  the  estate  for 
a  year.  No  copyholder  can  lease  without  the  con- 
sent of  the  lord.  Heriot  is  due  from  every  copy- 
holder dying  seised. — Nash,  v.  i,  p.  447. 

Famham^  Surrey. 

'    The  estates  held  of  this  manor  are  generally 
called  copyholds,  and  pass  by  surrender  and  admit- 
tance ;  but  in  the  admittance  it  is  only  said  to  hold 
to  A*  B.  and  his  heirs,  according  to  the  custom  of 
the  manor,  not  to  hold  by  copy  of  court*roll,  or  at 
the  will  of  the  lord,  as  in  other  manors.   The  fines 
are  certain  on  the  ancient  estates :  where  a  new 
grant  is  made  from  the  waste  it  is  discretionary, 
but  whatever  is  then  fixed  on  is  never  afterwards 
varied.     The  copyholder  is  entitled  to  cut  timber 
for  repairs,  or  to  be  used  on  his  estate,  but  if  he 
cut  timber  or  lease  his  estate  without  licence,  it 
is  a  forfeiture.     Of  oak  or  ash  cut  for  sale,  the 
lord  takes  one  fifth ;  of  elm  it  is  not  generally 
taken,  though  the  lord's  right  to  it  is  always 
insisted  upon.     A  copyholder  can  only  surrender 
before  the  steward  of  the  court,  or  the  clerk  of  the 
castle.     A  surrender  made  by  the  husband  (even 
to  the  use  of  his  will)  bars  the.  wife's  dower,  but 
if  he  makes  none,  she  is  entitled  to  the  whole 
estate  during  her  widowhood  and  living  chastely  ; 
ify  however,  she  comes  to  the  next  court  after  her 


husband's  deaths  and  pay^  half  a  fiM,  she  becoitfcid 
tenant  for  life,  and  may  marry  again  without  for- 
feiting her  estate.  The  eldest  idon  inherits,  and  in 
default  of  sons,  the  eldest  daughter* — Manning, 

V-  3»  P- 134- 

Freslj^Jdi  Natfolk. 

The  £ne«  a»s  it  the  lord's  will,  and  ttle  copy- 
hold descends  to  the  eldest  son ;  it  gives  no  dower  : 
the  tenants  have  liberty  either  to  erect  or  pull 
down  houses  on  the  copyhirfdi  at  tfaoir  own  pfea- 
aore,  and  to  cut  dewil  tioiber  on  the  copyhold 
wtthoiit  licende^  as  idso  t»  ji$sA  ated  cut  down  att 
mmBiK  of  wood  and  tinber  on  aU  the  oomiiooa 
and  wastes  i^pvoist  their  own  huMls^  by  the  nane 
of  an  out-nm  or  free^bovd,  and  to  dig  marie  or 
daifj,  and  out  Atrse  and  imbei  on  the  cammoa 
waste«-^Bknnefield*s  Norfolk,  t.  1,  p.  92* 

FoofsCratff  Kent. 

A  court  baron  is  held  for  tbi»  manor,  whicii 
extends  over  part  of  the  parish.  The  tenants  are 
aU  freeholders,  and  pay  a  relief  of  half  a  year's 
quit-rent  on  every  death  and  alienation.  Smne  of 
the  lands  within  this  manor  are  held  by  heriot 
service. — Hasted,  v.  i,  p,  148. 

diUinghmn^  Dorsetshire. 

Vexing'  dertain  customary  messuages  and  landsF 
within  the  manor ;  9  Will.  3,  c.  32. 

Gilslandf  CumdirhnA 
EninmchiBe  convhold  lands :  12  Q.  ^.  c.  81. 
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Gloucestershire. 

The  customs  of  many  manors  in  this  county  are, 
that  the  executors  shall  have  the  profits  for  one 
year  of  the  deceased  tenant's  lands ;  Carter's  Lex 
Cust.  71.  After  one  year  and  one  day  the  lands 
and  tenements  of  felons  shall  by  custom  revort  to  the 
next  heir  to  whom  they  ought  to  have  descended ; 
17  Edw.  2,  c.  16. 

Goddington,  Kent 

The  tenants  are  aD  free  tenants,  and  pay  for 

a  reBef  one-third  part  of  a  yearns  quit-rent  on 
every  death  and  aKenation.'^^Hasted's  Kent 

Great  ElUngham^  Norfolk. 
The  eldest  son  is  heir ;  it  is  set  fine  at  3  5.  an 
acre,  and  there  are  very  considerable  barley  rents 
paid  in  kind^  if  the  lord  does  not  choose  to 
compound  for  lliem.  The  ket  belongs  to  the 
hundred,  the  leetjke  being  3  s.  6-d. — Blomefield'i^ 
Norfolk,  V.  1,  p.  484. 

Oarboldeshanif  No^lk. 
The  customs  of  this  manor,  and  the  raetoty 
BMBor^  are  these :  the  copyhold  descends  to  tke 
ddest  son,  the  fipe  is  at  the  ko'd's  will,  the  tentttBr 
(wa  feU  kmbw  on  the  cof^yhold,  plant  and  cut 
down  QB  the  waate  wiihoAit  lieesce ;  it  giwa  119 
dowiei^  it  hath  liberty  of  firee^^vuiei^  weyf».  «tM]b 
dmA  oU  other  privilogei^  enept  tim  leet  ratum  of 
writ8»  oftoe  of  coHMier,  (derk  of  die  nacket,  and 
aflflke  of  hnad  and  de,  all  wfavh  we»  eaoepted 
wjheft  k  was  sold  to  Sir  Drue  Bruryy  wlka,  after 
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his  purchaset  sold  off  his  part  of  the  demesnes,  and 
settled  the  rent-charge  of  i  o  /•  per  annum  upon 
that  part  from  which  it  is  now  paid  by  the  owner 
of  Uphall  in  Garboldesfiam,  who  hath  the  de- 
mesnes of  th6  several  manors,  except  those  of 
Bakenham^s  manor, — Blomefields  Norfolk,  v.  i, 
p.  263. ' 

Gissinghallj  Roydon^  Norfolk. 

The  custom  of  this  manor  is  borough- English, 
that  is,  the  copyhold  falls  by  descent  to  the  youngest 
son ;  the  fine  is  arbitrary,  but  in  all  things  else 
the  tenants  do  as  they  please. — Blomefield's  Nor* 
folk,  V.  1,  p.  47, 

Gissingj  Norfolk. 

A  villein  cannot  divide  his  tenements,  but  all 
shall  remain  to  the  eldest  issue  ;  and  if  such  issue 
withdraws  out  of  the  homage,  he  forfeits  his  tene- 
ments. A  prepositor  and  messor  to  be  yearly 
chosen  out  of  the  tenants  :  the  messor  to  have  the 
custody  of  the  fields,  meadows,  and  woods ;  he 
shall  sow  all  the  lord's  seed,  and  give  an  account 
of  all  trespasses  to  the  lord,  and  shall  keep  a  man 
all  seed  time  to  fright  the  vermin :  the  messor 
shall  come  to  the  lord's  diet  or  maintenance  the 
first  day  of  harvest,  and  shall  be  maintained  dl 
harvest  time :  he  is  to  collect  the  lord's  rent»  and 
profits  of  court,  and  to  warn  the  labourers,  and  all 
others,  to  their  duty,  and  is .  to  be  paid  his  wagea 
by  the  tenements  that  are  eligible  into  that  o^ce^ 
The  bond-men  to  fine  for  their  marriage  at  the 
lord's  will.    The  tenement  of  every  copyholder,  at 
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each  death»  is  heriotable  by  the  best  beast,  and  if 
they  have  no  beast  they  shall  give  5  s.  The  heir 
of  the  tenant  shall  take  his  inheritance  by  fine  at 
the  will  of  the  lord,  and  shall  give  for  layermte*^ 
2^.  %d.  All  bond  tenants  also  shall  make  re- 
demption of  their  blood,  and  shall  not  put  them* 
selves  under  the  protection  of  any  other  lord. 
Every  heir  (according  to  the  custom)  is  of  full  age 
at  14  years. — Blomefield's  Norfolk,  v.  1,  p.  171. 

Grimleyy  fVorcestershire. 
The  customs  are  the  same  as  HoUowe. — See 
post,  p.  388. 

GestenhalU  St.  MichaeVsy  JVorcestershire. 

There  is  a  court-leet  and  court-baron  belonging 
to  this  manor,  where  the  tenants  are  bound  to 
appear,  as  well  leaseholders  as  copyholders;  the 
freeholders  hold  by  fealty  and  rent. 

The  fines  upon  the  copyholders  are  uncertain ; 
and  the  copyholders  may  take  for  as  many  lives  as 
they  can  agree  with  the  lord,  there  being  no  custom 
for  any  certain  number :  their  fines  are  arbitrary  at 
the  will  of  the  lord.  The  heriots  reserved  in  money 
upon  the  copies;  and  upon  some  leases,  which 
usually  are  a  year's  rent,  payable  only  upon  the 
death  of  the  tenant  in  possession.  The  widow  has 
her  freebench. — Nash,  v.  2,  p.  320. 

Harrii  Surrey. 
The  custom  is,  if  any  copyholder  will  sell,  the 
next  cleivenor  (which  is  he  that  dwelleth  next 

^  It  tignifies  a  fine  paid  by  the  tenant  to  his  lord,  for  defiling 
abend  woman. 

*  C  C 
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unto  him)  shall  have  the  tefbsal^  giving  so  ranch 
as  another  will ;  and  he  who  inhabits  on  the  east 
part»  first,  and  the  south  and  the  west,  and  last  the 
north,  shall  be  preferred. — 2  BrownL  igj-^^-See 
West  Sheen,  post,  427. 

Haddenhanti  Buckinghamsliire. 
Widows  not  endowable  in  this  manor. 

Halifda:^   Yorkshire. 
Hath  by  custom  a  peculiar  method  of  proceeding 
against  felons. —See  Watson's  Halifax,  214;  Cam. 
Brit.  853,  854 ;   1  Show.  Cop.  285. 

Hindringham^  Norfolk. 
Copyholders  may  fell  trees,  &c.  for  the  necessary 
repmrs  of  their  holdings  and  buildings,  to  be  cut 
by  the  direction  of  the  bailiff  and  two  tenants, 
which  tenants  are  to  be  yearly  sworn.  And  for 
want  of  proper  repairs  of  houses  by  the  copyholders, 
after  two  proclamations  in  two  courts  and  repairs  not 
performed  by  the  thirds  within  one  year,  the  lord 
may  seize,  the  tenements  as  a  forfeiture^  with  the 
Q^iyhold  belonging  thereto. --rBlomefiski'sNorf. 

HoTton^  Suffolk. 
Without  licence  of  the  lord,  the  great  timber 
^rniot  be  felled  by  the  copyholders,  on  pain  of 
forfeiture  of  copyhold  ;  fine  at  the  will  of  the  lord. 

Highbury^  {Islington^)  Middlesex. 
Lands  in  this  mj^nor  descend  according  to  the 
custom  of  gavel-kind.  The  copyholders  pay  a  fine 
uncertain  ;  the  rule  observed  is,  to  take  on  descent 
a  year  and  half  improved  rent  of  houses,  and  two 
years  improved  rent  on  land;  and  on  aliewitiott, 
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one  yetr  on  houses,  and  a  year  and  hsi£  on  land. 
No  heriote  ere  now  demanded.  Widows  are  not 
entitled  to  dower  of  the  copyhold. — Nelson's 
Islington,  1 37 ;  Lyson's  Environs,  v.  2,  p.  47^. 

Homeby  and  Tathamy  Lancashire. 
CiMifirming  the  estates  and  customs^  3  Cha.  1 . 
An  Act  to  empower  customary  t^iants  to  purchase 
wood  on  their  copyhold  tenements,  1 3  Geo.  3»  c.  97. 

Hoyden^  Yorkshire. 
Act  to  enfranchise  copyholds,  18  Geo.  3,  c.  55. 

Hampstead,  Middksejc. 
The  custom  of  this  manor  is,  that  the  lord  re- 
ceives for  every  alienation  or  sale  of  an  estate  in 
this  manor,  one  year's  value  thereof  and  no  more. 
The  like  custom  upon  the  admittance  of  the  heir 
of  any  customary  tenant ;  and  the  tenants  of  the 
manor  may  dig  and  carry  away  as  much  gravel, 
land,  and  tmf  as  they  have  occasion  for  the  repairs 
tfild  accommodation  of  the  lands,  houses  and  gar- 
den!, provided  they  dig  in  such  places  as  are  con-- 
venient,  and  for  the  repairs  of  the  highways  and 
roads  within  the  parish  and  manor  of  Hampstead.  — 
1  Ca.  and  Opinions,  171  ;  2  Starkie's  Rep.  470. 

Highworthy  Wiltshire. 

This  parsonage,  rectory,  or  manor  is  held  of  the 

prebendaries  of  Sarum  for  three  lives,  with  benefit 

of  renewing  when  any  life  drops.     The  copyhold 

tenements  of  the  said  rectory,  &c.  are  heriotable,  and 

pay  the  best  goods  upon  the  several  deceases  of  the 

several  tenants,  and  their  widows  enjoy  their  widows 

estates.     The  lords  or  lessee  of  the  said  rectory, 

c  c  2 
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&c.  may  gnat  estates  for  three  liTes  by  c<^y»  ac^ 
cording  to  the  custom  of  the  said  rectory,  &c.  The 
lessee  for  the  time  being  may  fill  up  all  copyhold 
estates  during  his  tena. — i  Show.  Cop.  298. 

HoUowCy  Worcestershire. 

■ 

The  customs  of  this  manor  are  fines  u*bitrary  \ 
heriot  due  upon  the  death  of  every  copyholder  for 
every  messuage,  the  best  beast,  or  for  want  thereof 
the  best  goods :  the  widow  has  her  freebench : 
heriot  due  upon  forfeit  or  surrender.  Likewise  it 
is  affirmed  by  oath^  that  every  tenant  by  copy  or 
lease  may  cut  down  and  fell  any  timber  trees  ^w- 
ing  upon  their  several  messuages  and  tenements  at 
their  will  and  pleasure,  llie  same  customs  at 
Grimley. — Nash,  v.  1,  p*  473. 

■        * 

Hartlebury^  Worcestershire^ 

The  customs  of  the  manor  of  Hartlebiu^  are,  to 
grant  one  life  in  possession,  jind  three  in  reversion^ 
and  to  alter  and  change  at  the  will  of  the  lord  ; 
when  three  lives  have  dropped  the  lord  may  grant 
the  estate  to  whom  he  pleases,  though  the  tenants 
claim  the  first  offer. 

Upon  every  surrender,  and  upon  the  death  of 
every  tenant  in  possession,  and  upon  every  mar- 
riage of  a  widow,  there  are  due  two  heriots,  -  viz. 
two  of  the  best  beasts  such  tenant  died  possessed  of^ 
or  in  default  of  such  beast,  two  pieces  of  the  best 
goods,  such  as  plate,  feather  beds,  brass,  &c.  The 
widow  may  claim  her  freebench  dum  sola  et  casta  est. 
The  rent  days  are  Michaelmas  and  Lady-day.  The 
copyhold  estates  are  subject  to  forfeiture.     The 
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Copyholders  may  by  custom  fell  timber,  or  any 
other  wood  growing  on  their  premises,  for  repair 
of  their  tenements,  and  hedge-boot,  plough-boot, 
cart-boot,  and  fire-boot,  without  licence  of  the  lord, 
and  may  dig  stone,  if  they  have  any  in  their  lands, 
in  like  manner. 

The  copyholders  have  a  right  of  common  in  all 
commonable  places,  and  waste  within  the  manor, 
and  better  and  larger  than  the  freeholders ;  viz. 
sixty  sheep  for  a  yard-land  and  other  cattle  with- 
out stint,  and  common  of  estovers,  which  the  free- 
holders have  not,  nor  any  common  at  all  in  the 
heath,  nor  in  Lynal  in  the  lord's  waste.  The  other 
customs  and  services  are  such  as  are  expressed  in 
tbeir  copies  ;  viz.  fines,  heriots,  fealty,  suit  of  court 
from  three  weeks  to  three  weeks. — Nash,  v.  i, 
p.  569. 

Hertforton  or  Harvington^  Worcestershire. 

The  custom  of  the  manor  is  for  the  lord,  who  is 
the  dean  and  chapter  of  Worcester,  to  grant  three 
lives  in  possession,  and  three  in  reversion.  The 
widow  to  have  her  freebench — a  deads  year,  fines 
arbitrary. — Upon  death  of  every  tenant  in  posses- 
sion heriot  due. — Nash,  v.  1,  p.  576. 

HacJffbrd  HaU^  now  Herling  Thorp^  Norfolk. 

The  customs  are  the  same  now  (1 736)  as  other 
manors  in  this  county,  btU  were  different  formerly^ 
for  in  1 364  the  copyhold  descended  to  the  youngest 
son,  and  it  gave  a  moiety  dower.  It  was  then  fine 
certain  at  4^.  an  acre.  The  bosage,  faldage,  and 
chevage,  were  the  same  as  in  the  other  manors, 

c  c  3 
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bat  the  cfaildwite  was  not  certain,  but  at  ihe  iocd's 
will.  The/  could  sell  all  manner  of  beasts  that  thejr 
bred ;  and  this  custom  prevailed  here,  that  every' 
copyholder  that  married  paid  the  lord  a  bolster, 
^leet,  and  pillow,  or  fined  for  theni^  except  ths 
tenants  called  Molmen,  which  were  not  subject  lo 
thiscostom. — Blomefield's  Norf.  v.  i,  p.  30a. 

Hardwickf .  St  Jo  fin*  s,   Worcestershire. 

The  lord  commonly  grants  one  life  i^  possession 
and  three  in  reversion ;  the  widow  has  her  free- 
bench  ;  fines  arbitrary. — Nash,  v.  2,  p.  310. 

HimbletoTiy  fVorcestershire. 

The  custom  of  the  manor  is,  for  the  lord  to 
grant  three  lives  in  possession,  and  three  in  rever- 
sion,— the  widow  to  have  her  freebench, — a  deads 
year.  In  all  the  woods  of  Himbleton,  the  owners 
thereof  may  keep  them  enclosed  for  seven  years, 
after  they  are  fallen,  and  at  seven  years  end  the 
woods  may  lie  open  to  the  commoners,  th#r9  Itp 
depasture  with  their  cattle  for  the  space  of  thr^e 
years,  and  then  to  be  fallen  again.  Hera  i4  a 
court-leet  and  court-baron. — Nash,  v.  i,  p.  579. 

Hochanij  Norfolk. 

The  lord  has  the  goods  of  every  Jih  de  se  within 
the  manor.  No  tenant  can  waate  hia  copyhold. 
Women  are  dowable  for  a  m(»ety  of  the  cc^hold 
of  which  their  husbands  are  seised  during  the 
coverture.  The  husband  is  tenant  by  curtesy  of 
Us  wife^s  cc^yholds,  if  they  have  issue.  The  tenants 
give  for  a  tine  upon  every  alienation,  whether  by 


APPENDIX.  801 

death  or  surrender,  according  to  the  ancient  cnstom 
of  this  manor,  1 2^  out  of  every  mark,  of  the  value 
and  price  of  their  lands  and  tenements  fay  them 
taken  up,  and  such  fine  is  called  mark  shilling. 
One  copyhold  tenant  can  take  a  surrender  and 
another  witness  it.  The  lands  descend  to  the 
eldest  son ;  and  the  manor  extends  into  BreccleSf 
lUington^  Tottington  and  Thomson. — Blomefield's 
Norf.t  V.  1 ,  p.  465. 

Halsted,  Kent 

The  manor  of  Halsted  extends  over  part  of  Chels- 
field.  The  lands  are  held  of  it  by  small  quit-rents. 
The  relief  paid  by  the  tenants  on  every  death  or 
alienation  is  the  third  part  of  a  year's  quit-rent,  and 
a  heriot  of  the  best  living  beast,  or  otherwise  3^.  4^- 
for  a  dead  heriot. — Hasted,  v.  l,  p.  321. 

Hadham  Magna^  Hertfordshire. 

The  fines  upon  admission  are  one  year's  quit-rent. 
There  is  a  custom,  if  any  man  marries  a  maid  and 
dies  intestate,  the  widow  enjoys  her  freebcnch  for 
Ufe,  and  after  her  the  youngest  son. 

Horton  Kirhby^  Kent 
Most  of  the  lands  within  the  parish  are  held  of 
this  manor  at  small  yearly  quit-rents,  and  the  cus- 
tom is  for  the  tenant  to  pay  two  years  quit-rent  on 
every  death  or  alienation. — Hasted,  v.  1,  p.  562. 

HemttSf  Kent 
This  is  a  freehold  manor,  having  a  court-baron : 
the  tenants  hold  of  it  by  annual  quit*-r«it,  and  a 
relief  upon  every  death  or  alienation,  which  is  the 

c  c  4 
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fourth  part  of  a  year's  quit-rent  and  a  heriot,  be- 
ing the  best  live  beast  belonging  to  the  tenant. — 
Hastedi  v.  i. 

Liitk  Orpington^  alias  Mayfield^  Kent 
The  tenants  are  freeholders,  and  on  every  death 
and  alienation  pay  a  relief  of  a  third  part  of  one 
year's  quit-rent. — Hasted,  v.  i,  p.  136. 

Iden^  Sussex. 
On  the  death  of  a  tenant  the  best  beast,  if  seized, 
is  due  to  the  lord. 

Islington. 
See  St.  John  of  Jerusalem,  Islington,  post,  p.  420. 

Isle  of  Man. 
The  eldest  daughter  (if  there  be  no  son)  inhe- 
rits here,  though  there  be  more  children.  The 
wives,  through  the  whole  island,  have  a  power  to 
dispose  of,  by  will  (though  their  husbands  be  living), 
one  moiety  of  the  goods,  moveable  and  immoveable, 
except  in  the  six  northern  parishes,  where  the 
wife,  if  she  has  had  children,  can  only  dispose  of 
a  third  part  of  the  living  goods.  A  widow  has  one 
half  of  her  husband's  real  estate,  if  she  be  his  first 
wife,  and  one  quarter  if  she  be  the  second  or  third ; 
but  if  any  widow  marries  or  miscarries,  she  loses 
her  right  in  her  husband's  estate.  A  child  got 
before  marriage  shall  inherit,  provided  the  mar- 
riage follows  within  a  year  or  two,  and  the  woman 
was  never  deiamed  before  with  r^ard  to  any  other 
man.  Executdrs  of  spiritual  men  have  a  right  to 
the  year's  profits,  if  they  live  till  after  twelve  of 
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the  clock  on  Easter-day. — Cam.  Brit  1455 ;  see 
also  Johnson's  Isle  of  Man,  34,  1 29. 

Isleworthp  Middleses. 

An  ancient  custom  prevails  in  this  manor,  that 
the  tenants  should  pay  to  the  lord  a  certain  sum 
of  money,  amounting  to  eight  marks,  called  the 
Dyseyne,  over  and  above  the  customary  rents. 
This  sum  was  raised  by  a  tax  levied  in  an  equal 
proportion  upon  all  the  male  inhabitants  of  fifteen 
years  of  age  and  upward. ;  lands  in  this  manor 
descend  according  to  the  strict  custom  of  Borough- 
English. — Lyson's  Midd.  p.  455. 

Jersey. 
Estates  in  this  island,  both  real  and  personal, 
are  equally  divided  among  the  sons  and  daughters. 

Keymevj  Susses. 
Enfranchising  copyholds ;  5  Geo#  4^  c.  36. 

Kemsejff  Worcestershire. 
The  customs  of  the  manor  are  to  grant  one 
life  in  possession,  and  three  in  reversion.  That 
the  wife  have  her  widow's  estate  admitted  by  the 
steward  at  the  next  court,  for  one  penny.  That 
the  executors  shall  have  the  deads  year.  No  tenant 
in  the  manor  bf  Kemsey  ought  to  be  arrested  in 
the  corporation  of  the  city  of  Worcester  for  any 
debt,  without  warning  thereof  to  be  given  to  the 
Serjeant  three  weeks  before.  And  it  is  conceived 
the  tenants  of  Kemsey  ought  not  to  pay  toU  for 
their  com  or  cattle  there  sold.  l%ie  tenants  are  to 
take  plough-bote,  and  fire-bote,  and  pay  heriots. — 
Nash,  V.  2,  p.  22. 
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^  Kenton^  Devonshire. 

The  customs  of  the  manor  are,  that  if  the 
issue  of  any  of  ifhe  tenants  hold  their  tenements 
one  after  the  other,  three  defloents,  they  may 
rfahn  the  inbejntance  of  the  tenement. 

Kenninghatt^  Norfolk. 
The  customs  of  this  manor,  and  the  rectory 
manor,  are  the  same,  viz.  the  copyhold  descends 
to  the  youngest  son,  the  fine  is  certain  at  6*  d.  an 
acre,  they  give  dower,  and  the  tenants  can  waste 
their  copyhold  houses,  fell  timber,  plant,  and  cut 
down  wood  and  timber  on  the  waste  against  their 
own  lands  without  licence. — Blomefield's  Norfolk, 
V.  1,  p.  220. 

Kenningtofiy  Surrey. 
Lands  in  this  manor  descend  to  the  youngest 
son ;  and  in  default  of  sons,  are  divided  equally 
amongst  the  daughters. — Lysons,  ▼.  i,  p.  235. 

Kensington. 
See  Abbotts  Kensington  and  Earles  Court. — 
Ante,  p.  378. 

King* s  Swii^ordy  Stojffbrdshire. 

Office  of  forester  pays  40<$.,  and  fivo*pence  on 
going  out.  Every  tenant  on  his  decease,  for  every 
tenement  he  died  seised  of,  pays  his  best  beast  for 
a  heriot;  and  half  bees  and  half  swiae,  and  a 
^ofe  yfiMr'a  chief  rent»  for  relief.  If  two  tene- 
aente,  pays  two  beasbs»  and  the  other  as  before. 
The  miSe  c£  every  deceased  tenant  is  entitled  to 
one-half  of  the  land  within  the  manor  her  late 
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husband  was  seiaeid  of  in  the  tnoe  of  marriage,  attd 
died  seised  cf^  unless  she  bar  heiaelf  by  her  oim 
act^  If  man  has  issue  that  k  heard  to  erjr,  by 
woman  copyholder^  -^e  facdds  as  tenant  by  ^r- 
tesy.  If  mttde  are  raifamddd  ivt^in  the  mmor, 
two  copyholders  msiy  release  4;he  saipie,  pronnaiag 
to  answer  the  aedon.  £wry  surrender  iB2s.  6d,y 
examination.  2$.  4d.y  for  giving  seisin  ibur-pepoe, 
and  for  recoTery  to  agree  with  the  steward  ;  and 
for  every  surrender,  the  tenant  must  Bgtee  mtk 
the  lord  at  his  will,  who  usually  takes  half  a 
year's  profit,  somethnes  less.  Any  person  may 
dig  turf,  and  cut  heath  on  the  wastes.  Every 
copyholder  may  lease  his  tenement  to  any  per- 
son for  99  years,  from  the  day  of  the  ilate  of 
-the  lease,  and  may  get  mines,  &e.  and  stock  tmea. 
If  the  copyholder  commit  fdony,  he  diall  lose  all 
his  goods  and  his  hmds  but  £ar  one  year  and  one 
day. — ^July  2,  1 655.  Juror's  answer  to  articles  pre- 
sented to  be  inquired  of  at  the  petition  of  Andrew 
Bradley,  (as  follows) :  That  copyholder  may  de- 
mise, not  exceeding  99  years  ;  that  if  copyholder 
shall  demise  for  any  term  of  years  warranted  by 
(nistom,  and  shall  aifterwaids,  during  sudi  lease, 
make  another  demise  or  lease  of  the  same  lands  be- 
fore demised,  such  said  lease  not  exceeding  99  years 
from  the  date  thereof,  may  be  good  for  the  rest  of 
the  ye»*s  yet  remaining  of  the  former  lease,  and 
will  take  efifect  when  the  former  lease  endeth  (  hot 
such  second  lease  must  begin  so  as  not  to  exceed 
99  years  from  the  date  hereof,  else  it  will  be  void* 
If  a  lease  for  99  years  be  expressed  to  commence 
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at  a  time  to  come,  any  longer  than  from  the  date 
thereof,  it  is  not  warranted  by  the  custom,  because 
it  exceeds  99  years,  and  so  is  void ;  but  it  may 
take  efifect  long  afterwards,  as  above.  The  heir  of 
a  copyholder^  or  any  person  to  whom  he  shall  sur- 
render his  copyhold,  may  demise  the  same,  whereof 
the  widow  is  endowed  or  endowable,  and  the  lease 
is  good  for  the  whole  land  during  the  widow's 
estate  ;  but  it  cannot  hinder  her  dower,  nor  take 
effect  in  possession  for  that  whereof  she  is  endowed, 
till  her  dower  determine. — Shaw's  Staffordshire, 
V.  3,  p.  226;  2  W.  Black*  944*..  . 

Littlecotty  fViltsMre. 

Every  freeholder  to  make  his  appearance  at  the 
court  yearly  ;  without  lawful  excuse,  to  be  amerced. 
Every  customary  tenant  to  make  his  appearance  at 
the  court-leet,  when  summoned;  without  lawful 
-excuse,  to  be  amerced. 

Every  customary  tenant  to  grind  his  com  at  the 
mill  belonging  to  the  lord,  so  as  the  miller  use  him 
honestly. 

All  the  tenants,  yearly,  at  the  feast  of  St*  James, 
to  clean  the  watercourse  from  the  lord's  mill,  every 
tenant  against  his  own  ground ;  if  default^  to  be 
amerced. 

On  death,  surrender  or  forfeiture,  of  any  tenant, 
the  bailiff,  &c.  and  homage  to  view  his  tenement;  and 
if  any  dilapidations,  to  present  them  at  the  next  court. 

Tenants  by  copy  have  three  lives,  the  man,  his 
wife,  and  two  others.  If  husband  dies,  the  wife 
named  in  the  copy  for  term  of  Kfe  may  marry 
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again,  and  hold,  during  her  life,  the  tenement; 
but  if  the  wife  dies  before  her  husband,  and  he 
marries  again,  the  second  wife,  by  custom,  can  have 
but  her  widowhood;    ^ 

^'  If  any  be  ti^eil  'teiMmt  hi  any  tenement  within 
the  lord's  bourt,  by  the  steward  appointed  in  the 
lord's  absence,  the  tenant  so  taken  shall  quietly 
enjoy  the  term  specified  in  the  copy.  ' 

Any  one  taken  tenant  in  any  tenement  by  the 
steward,  in  presence  of  the  homage,  by  consent  of 
the  lord,  and  having  a  copy,  but  not  signed  by 
the  lord,  the  tenant  shall  enjoy  the  same. 

No  tenant  can  cut  any  ash  or  oak  growing  on 
his  tenement,  without  licence  from  the  lord,  upcm 
pain  of  forfeiting  his  tenement. 

Every  tenant  may  use  dms  growing  on  his  tene- 
ment, upon  the  repairs  of  his  tenement,  without 
licence. 

Every  customary  tenant  may  cut  turf,  fern  and 
Airze,  upon  the  waste,  for  his  use,  but  not  for  sale, 
and  to  pay  for  a  licence,  to  the  lord,  sixpence  for 
femage. 

No  tenimt  to  dwell  from  his  tenement  for  one 
year  and  a  day,  without  licence  from  the  lord,  or 
his  estate  will  be  forfeited.  * 

The  tenants  may  not  sue  one  another  out  of  the 

court,  withcmt  *lftttate  from  the  lord.    The  form 

of  the  pleas  of  the  court  are  an  action  of  debt,  or 

action  upon  the  case,  of  trespass,  in  damages  under 
40^. 

The  tenants,  at  the  desire  of  the  lord,  to  attend 
to  the  boundaries  of  the  manor. 
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All  eHStomary  teiiaiite  to  hape  a  proper  supply 
of  fir^-boot^  frith-boot,  and  stakes,  at  Hdyrood* 
day  and  Michaelmas,  paying  to  the  lord,  at 
Michaelmas,  sixpence;  if  refused,  they  may  take  it 
themselyes,  in  the  presenee  of  two  witnesses. 

All  customary  tenants  to  have  common  of  pas- 
ture for  cattle  and  sheep  iu'  Heath-hill,  WestrhiU, 
and  Horde-moor ;  and  for  suc5h  pasture  they  muat 
drive  Horde«DaK>or  yearly,  and  bring  all  oattle  Ibnnd 
diere,  the  drift  to  be  delivered  to  the  f0rmer  at^ 
Court-house. 

If  any  stmy  sheep  or  caittle  (pome  on  the  manor 
for  a  year  and  a  day,  without  claim  of  the  owners, 
the  tenant  who  has  the  keeping  shril  at  Michael- 
mas pay  6  d.  for  each  sheep,  and  keep  it ;  a^  for 
other  cattle,  being  vfk  their  ke^ng,  to  remain  for 
the  use  of  the  lord,  if  proved  strays.  ^, 

Every  customary  tenant  may  till  on  the.  waatea 
andccnmnonSy  by  the  direction  of  the  bailiff,  paying 
6d.io^  the*  lord  at  Michaelmas  ibr  every  aore  tiHed  *; 
after  two  crops  had,  to  remain  in.  ooodAioKr  again « 

Every  customary  tenant  to  pay  his  rent  .dttei  t^ 
the  lord  within  fifteen  days  after  Mtchaelmaa  and 
Lady-day. 

The  bailiff  or  tything-man  to  appant  two  proper 
men  every  year,  to  be  sworn  by  the  steward,  to 
assess  amd  demand  all  amen»aments  presorted  by- 
the  homage  against  any  free  suitor  or  customaryi 
tonaaks. 

At  the  death,  surrender  or  forfeiture  of  copy- 
holds within  the  manor,  the  bailiff,  tything-man, 
homage  and  tenants,  shall  take  for  the  use  of  the 


lord,  by  wiy  of  heriot,  the  best  living  beast ;  if  na 
beast,  then  the  best  dead  goods* 

Every  copyholder,  being  prino]{>al  taker,  b^^i% 
in  his  copy  two  or  three.  lives,  may  (by  consent  of 
the  lord)  exchange  any  life,  or  all,  so  that  noue  of 
the  reversions  of  the  principal  taker  at  £rst  hai^ 
been  chargeable  with  the  payment  of  the  fine»  or 
any  part. 

The  lord  cannot  inclose  any  of  the  commons 
without  consent  of  the  homage. 

Lambeth,  Surrey* 
By  the  customs  of  this  manor,  a  yearns  quit-rent  is 
]^id  for  a  relief  on  the  death  of  the  freeholder,  but 
not  on  aKenation,  and  no  heriot  i^  paid.  When  a  new 
freeholder  does  his  fealty^  he  is  to  pay  one  penny^  to 
the  steward,  and  no  more.  As  to  the  eopyholds,  the 
best  live  beast  is  due  for  a  heriot  on  death,  but  if  there 
is  no  such,  3  ^.  Gd.  is  paid  for  a  dead  heriot.  If  a 
copyholder  surrender  a  heriotable  copyhold  to  the  use 
of  another  for  term  of  his  life,  after  the  death  of  the 
then  copyholder,  35.  6d.  is  to  be  paid  for  a  heriot ; 
but  at  the  death  of  the  tenant  to  whom  the  estate 
for  life  was  surrendered,  none  is  due.  If  one  who 
is  a  copyholder  purchase  other  copyholds,  he  is  to 
pay  a  year's  quit-rent  of  the  new  copyhold  for  a 
fine.  If  one  who  is  not  already  a  copyholder  pur- 
chase a  copyhold,  the  fine  is  at  the  will  of  the  lord, 
but  no  relief  is  due.  On  death  of  a  copyholder,  if 
the  Estate  descend  to  the  heir,  the  fine  is  a  year's 
quit-rent,  and  no  more.  The  youngest  son  is 
heir;  daughters  take  equally.  Surrendersr  must 
be  made  to  the  steward  in  open  court,  or  to  him 
out  of  court,  if  he  be  steward  by  patent,  or  else 
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to  two  copyholders.  All  surrenders  delivered  out 
of  court  into  tenants  hands  must  be  presented  by 
those  tenants  to  the  steward  at  the  next  court,  on 
pain  of  forfeiting  their  own  copyholds.  All  copy- 
holders may  strip  and  waste  on  th^ir  copyholds. 
No  copyholder  may  lease  his  estate  for  more  than 
three  years,  without  the  lord's  licence,  on  pain  of 
forfeiture. — Manning,  v.  3,  p.  471* 

**  An  Act  to  enfranchise  and  grant  part  of  the 
glebe  and  waste  lands  of  this  manor  ;**  1 8  Geo.  3, 
c.  32. 

An  Act  passed  6  Geo.  4,  c.  47,  to  enable  the 
Archbishop  of  Canterbury  to  grant  licenses  for 
building  on  copyholds  within  the  manor  of  Lam« 
beth ;  and  to  grant  licenses  to  demise  copyholds, 
and  to  fix  fines  upon  admission. 

Longload,  Somersetshire. 

Freebench  is  incident  to  copyholds  for  life  as 
well  as  in  fee,  and  is  forfeited  by  incontinence  or 
second  marriage. — Jenk.  Cent.  7. 

Lindridge,  Worcestershire. 

The  fines  of  the  several  copyholders  within  this 
manor,  upon  descent  or  alienation,  are  double  their 
yearly  rents,  and  treble  if  the  person  be  a  stranger. 
— Nash,  V.  2,  p.  90. 

Longhope,  Gloucestershire. 

The  copyholds  are  held  at  a  small  reserved  rent, 
and  on  every  surrender  one  year's  value  is  paid  to 
the  lord.  The  property  is  not  lost  by  failure  of 
surrender,  or  want  of  heir.  This  manor  is  ancient 
demesne. — 1  Show.  Cop.  423. 
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Lodebrookf  JVarmckshire. 

In  this  manor,  each  tenant  pays  swarf-money 
yearly,  which  was  one  penny  halfpenny ;  it  must 
be  paid  before  the  rising  of  the  sun  \  the  party 
must  go  thrice  about  the  cross,  and  say  ^  the  swarf* 
money/  and  then  take  witness,  and  lay  it  in  the 
hole ;  and  when  he  hath  so  done,  he  must  look 
well  that  his  witness  do  not  deceive  him,  for  if  it 
be  not  paid  he  giveth  a  great  forfeiture,  thirty  shil- 
lings and  a  white  bull. — Blount's  Ten.  1 56. 

Macclesfield^  Cheshire. 

Creating  and  confirming  lands  to  be  copyhold  \ 
1  Cha.  1. 

Marden^  Her^brdshire. 

By  the  custom  of  this  manor,  copyhold  tenants 
may  fell  timber.  — Hobart,  6.    (See  ante,  355.) 

MildenhaUj  Cambridgeshire. 

The  customs  of  this  manor  enable  a  feme 
covert  to  pass  by  her  will  copyhold  lands  which 
have  been  surrendered  to  the  use  of  the  wife's  will 
by  the  husband  and  wife,  the  wife  being  examined 
by  the  steward  separate  and  apart  from  the  hus- 
band, and  consenting. — Doer.  Bar  tie,  5  Bam. 
&  Aid.  494. 

Meldinghall,  Norfolk. 

The  custom  of  this  manor  is  descent  to  the 
eldest  soiit  and  the  fine .  at  the  lord's  will.  The 
leet  belongs  to  the  hundred  of  Burston,  to  which 
it  piqrs  as.  leet-fee.— Blomefield  Norf. 

*  D  D 
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Millan,  NarfiUk, 

The  eustom  of  this  manor  is,  if  any  copyholder 
will  sell  his  land,  and  agree  upon  the  price,  at  the 
next  court,  when  a  surrender  is  to  be  made,  the 
next  of  his  Uood,  and  if  he  refuse,  any  other  of  his 
blood  may  have  the  land. — Rowles  y.  Mason, 
3  Brownl.  199. 

Mankt&m,  Kent. 

The  custom  of  this  manor  was,  that  after  e^^ry 
alienation  of  any  pared  of  land  hdd  of  Ihk  manor, 
the  lord  should  have  a  year  and  a  half  rent  for 
afine:  it  was  adjudged  an  unreasonable  custom  to 
claim  a  fine  upon  an  alienation  for  life,  because  the 
tenure  of  the  lands  is  not  altered  by  such  an  alien- 
ation, for  the  reTernon  continnes  as  it  was  before 
the  land  was  aliened. — Holland  y^  Lanc^isterf  a 
Vent.  134. 

MoUand  and  Dean  FeCf  Kent. 

The  court-baron  is  held  under  a  tree.  The 
quit-rents  amount  to  3/.  8^.  gld. — Hasted's 
Kent,  y.  1,  p.  533. 

Mundane,  Little^  Hertfordshire^ 
The  fine  upon  admisaion  one  year's  quit-rent. 

Newenkam,  Worcestershire. 
This  manor  hath  many  freeholders  ihat  pay 
chief-rents,  and  who  usually  pay,  upon  descent  or 
aCenaftioB,  by  way  of  rdief,  ikeuble  thfeir  chiel^rent. 
•The  fines  of  the  seteral  copyholdeiv,  npM  dMsent 
At  aUenttion,  are  double  diiir  ytmiy  rents  {  and 
treble  if  the  person  be  a  stvanger.-^Nash^  ¥•  9^  p.  90^ 
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North  Crajf^  Kent. 
In  this  manor  is  a  court-leet  and  court-baron, 
in  the  court-baron  the  tenants  are  freeholders  at 
small  quit-rents,  and  a  relief  of  one  third  of  a  year's 
quit-rent  is  due  on  every  alienation  or  death. — 
Hasted's  Kent,  v.  i,  p.  154. 

North  ElmeSp  Dewnshirc. 
The  homai^e  may  aiake  bye-^laws  for  the  better 
ordering  of  their  cattle.--*3  Leon*  5. 

Orklon^  Herefordshire. 
The  widow  of  a  copyhold  tenant  is  admitted  to 
her  freebench  at  the  next  court  after  her  husband's 
death. 

Petersham^  Surrey. 

See  West  l%een,  post,  427. 

PatsPs  Walden^  Hertfordslwre. 
.  There  is  a  custom  of  this  manor,  that  ne  sfur^ 
render  of  copyhold  estate  shall  be  good  but  what 
is  taken  by  the  lords  or  their  steward,  unless  he 
that  would  surrender  is  in  extremis^  and  then  he 
must  do  it  to  a  copyholder  sworn  to  take  such  sur- 
renders. If  the  sick  man  recovers,  his  act  is  void. 
The  widow  of  a  copyholder  has  her  dower  in 
the  lands  he  dies  possessed  of. 

Points^  HertfordsJiire. 
The  fines  at  the  will  of  the  lord*    No  timber 
to  be  felled  without  the  lord's  licence. 

PamingUm. 
By  the  cuatom  of  this  manor  an  infimtcf  the  age 
of  twdive  yew^ouiy  sunender.^-^Tothil  Rep.  109. 
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PencarnCy  Monmouthshire. 

There  is  belonging  to  this  manor  divers  tenants, 
who  hold  divers  messuages,  &c.  by  several  tenures, 
viz. :  freeholders  who  hold  their  land  in  socage, 
and  according  to  the  course  of  common  law ; 
tenants  by  letters  patent,  and  customary  tenants, 
whose  lands  they  hold  by  the  rod ;  which  lands,-  on 
the  death  of  any  such  customary  tenant  dying 
seised,  do  descend  to  the  youngest  8on>  and  for 
want  of  issue  male,  to  the  youngest  daughter  of  the 
first  marriage ;  and  that  at  the  death  of  such  cus- 
tomary tenant,  the  widow  is  to  have  no .  more  than 
her  pure  widowhood's  estate. — i  Cases  &  Opinions, 
ao7. 

Prebend  Manor^  Islington. 

The  custom  is,  a  fine  certain  upon  every  aliena- 
tion or  descent.  The  customary  tenants  are  copy- 
holders of  inheritance. 

Perveth,  Cardiganshire. 

2.  The  lordship  is  divided  into  four  divisions. 
3.  All  royalties  belong  to  the  king.  4.  The  court-: 
leet  and  law-day  is  kept  twice  a  year,  and  the  court- 
baron  every  fortnight.  5.  At  a  eourt-leet  within 
a  month  after  Michaelmas  a  major  or  prepositor, 
and  a  beadlCf  is  elected  for  the  ensuing  year,  to 
collect  the  king's  chief  rent.  6.  At  the  leet-court, 
a  month  after  Easter,  a  constable  is  appointed. 
7.  Also  that  the  key  of  the  common  pound  is  kept 
with  the  .constable  or  tytfaing-man.  8»  Also  that 
the  tenants  within  the  manor  may  not  sue  one 
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'  another  out  of  the  court  of  the  manor  in  debt  or  da- 
mages under  40  s.  without  licence  from  the  steward. 
g.  Also  every  freeholder  whose  lands  join  the  com* 
mon.  is  to  keep  up  the  boundary  hedge.  1  o.  Also 
that  it  is  customary  for  every  tenant  and  iiAabitant 

'  to  turn  commonable  cattle  and  living  stock  on  the 
common  and  king's  waste  under  care  of  a  shepherd. 

•11.  That  no  cattle  shall  be  taken  in  keeping  by  any 
cottager  from  persons  that  live  in  another  lorddiip. 
1 2.  Also,  that  every  tenant  of  the  manor  may  cut 
turfy  woody  &c.  but  cannot  sell.  13.  Also  any 
tenant  parting  with  his  tenement  at  May-day  pays 
half  the  chief- rent  due  upon  the  tenement  for  that 
year.     1 4.  Also  all  estrays  of  sheep  and  other  cattle 

.  belong  to  the  lord.  1 5.  Also  that  a  pair  of  stocks 
be  kept  for  felons,  rogues  and  sturdy  beggars. 
1 6.  Also  that  there  was  a  rent-roll  of  the  king's 
quit-rents  made  in  former  times,  and  kept  in  court, 
where  the  beadle  and  prepositor  might  have  recourse 
in  case  of  dispute — Meyrick's  Hist.  Card.  568. 

Pirbrighty  Woking i  Surrey. 

Every  tenant  and  copyholder  shall  pay  unto  the 
lord,  upon  every  alienation,  or  death  of  the  tenant, 
his  best  beast  for  an  heriot,  and  shall  fine  at  the 
lord's  will.  All  and  every  tenant  of  this  manor 
may  common  with  his  cattle  in  the  commons  of 
this  manor  and  in  the  forest  $Q!M  nombre.  If  any 
tenant  fell  any  timber-tree  upon  his  copyhold  with- 
out assignment,  he  shall  forfeit  his  estate.  The 
tenants  micst  have  the  timber  for  the  amending  of 
-their  houses  by  assignment.    The  eldest  son  shall 
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iohent  bis  filter's  copyhold  lands ;  but  the  father 
may  snrrender  to  the  use  of  which  child  he  listeth. 
If  a  surrender  be  delivered  into  the  hands  of  any 
tenants,  and  they  present  it  not  within  one  year  and 
a  day,  or  at  the  next  court  of  the  lord's,  the  snr- 
raider  is  void*  The  widow  of  any  tenant  dying 
seised  of  any  copyhold  land,  shall  have  no  widow's 
bench,  nor  any  part  of  the  husband's  copyhold,  un- 
less she  be  fined  in  with  her  husband  in  his  copy. 
If  tliere  be  no  son,  the  eldest  daughter  shall  have 
the  copyhold. — Manningr^s  Surrey,  v.  l,  p.  150. 

Paris  Garden,  Surrey. 
Was  in  the  crown  until  about  the  20th  year  of 
Queen  Eliz. ;  she  gave  this  manor  to  Lord  Hunsdon. 
— The  copyholders  of  this  tnanor  purchased  their 
estates,  but  meaning  that  they  should  continue  to 
be  held  by  copy  of  court-roll,  they  took  a  demise 
from  the  lord  to  trustees  for  a  term  of  2,000  yean, 
of  all  the  messuages,  lands,  &c.  copyhold  in  the 
parish  of  St.  Saviour,  parcel  of  the  manor  of  Paris 
Garden,  held  thereof  by  rents  amounting  in  all  to 
8/.  ss.  4d.;  the  said  rents  and  the  court*baron 
and  the  profits  thereof  in  Southwark  or  elsewhere 
in  Surrey,  being  copyhold  of  the  said  manoK  They 
also  took  a  grant  to  other  trustees  of  the  freehold 
of  those  c<^yhold  estates.  On  the  same  day  the 
lord  of  the  mmior  conveyed  to  Thomas  Cure  the 
dder,  of  Southwark,  Esq.  the  lordship  and  manor 
4[  Paris  Garden,  the  manaion-house  of  the  lordship 
and  lands  above-mentioned,  but  there  is  an  excep- 
tion of  the  copyholds  and  c<mrt-baron  so  granted 
u  above.^    The  copyholds  with  the  court-baron 
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betag  thus  separated  from  the  loaiipr^  temm  in  tht 
same  sitiiatioa  to  this  day.  The  trust  is  from  tim^ 
to  time  renewed^  and  the  copyholders  surrender 
and  are  admitted  at  courts-baron  as  in  other  manors, 
except  that  they  pay  no  quit-rents,  heriots  or  fines. 
The  conveyance  is  short  and  simple,  with  the  full 
ben^t  of  a  register,  and  the  estates  sell  at  a  better 
price  than  freeholds.  The  eldest  son  is  heir.  The 
bailiff  has  an  ebony  rod,  the  ends  of  which  are  en- 
closed in  a  silver  plate,  on  one  of  which  are  the 
arms  of  England  surmounted  with  a  crown,  between 
the  letters  £.  R.  and  under  them  is  inscribed, 
**  The  Rodd  for  surrender  of  Copyholds  in  the 
manor  of  Paris  Garden.''  The  inhabitants  of  this 
manor  claim  a  right  of  voting  at  the  election  of 
members  of  Parliament  for  the  borough  of  South- 
wark,  but  the  right  is  denied,  and  it  does  not  ap- 
pear that  the  question  has  ever  been  legally  decided. 
Some  of  the  copyholders  have  claimed  to  vote  at 
the  election  of  members  for  the  county,  allegipg 
that  they  have  an  equitable  freehold  in  their  trus« 
tees,  and  therefore  are  to  be  conndered  as  free- 
holders. Their  votes  have  been  received,  but  as 
they  still  hold  by  copy  of  court-roll,  it  admits  of 
question  how  rightly,  7  &  8  W.  3.  c.  35.  s.  17.— 
Manning's  Surrey,  v.  3,  p.  530. 

Pltmisteady  Kent. 

The  manor  extends  over  die  parish  of  FIum« 
stead,  and  part  of  that  of  Eart  Wickham.  A  court* 
leet  and  conrt-baron  are  held  for  it.  The  quit- 
rents  are  considerable.    All  the  tenants  are  free'^^ 

D  D  4 
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hiddersy  and  the  custom  is  to  pay  one  yearns  quit' 
rent  upon  the  death  or  alienation  of  each  tenant.--^ 
Hasted^  v.  i,  p.iSi. 

Pollingtorit  Yorkshire. 
If  a  copyholder  dies  seised  of  lands,  having  no 
issue  male  but  daughters,  and  does  not  surrender 
it  to  them  in  his  life-time,  the  same  shall  escheat 
to  the  lord  of  the  said  manor,  and  the  daughters 
shall  not  inherit. 

Rotherfieldy  Sussex. 
'  To  enable  the  Nevills  to  sell  copyhold  lands ; 
43  Eliz.  &  1  James  i . 

RanneSf  Lancashire. 
Confirming  tenants  and  copyholders  of  the  manors 
of  Rannes,  Irchester  and  Rushden  ;  14  Cha.  2. 

Richmond,  Surrey. 

Lands  in  this  manor  are  held  by  the  rod,  or  copy 
of  court- roll,  and  descend  to  the  youngest  son ; 
or  in  default  of  sons  to  the  youngest  daughter. 
The  same  customs  prevail  in  the  manors  of  Peter- 
sham and  Ham. — Lysons,  v.  1,  p.  321,  ante,  357. 

Rorvdham,  Norfolk. 

The  customs  of  this  manor  are,  that  the  eldest 
son  is  heir,  and  the  fines  are  at  the  lord's  will.  The 
leet  belongs  to  the  lord  of  the  hundred. — Blome- 
field's  Norfolk,  v.  1 ,  p.  433. 

Redely^  Gloucestershire. 
Certain  tenants  of  this  lordship  pay  to  the  lord 
of  the  manor  a  rent  called  Pride  Gavel,  as  a  duty 
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and  acknowledgment  to  him  for  their  liberty  and 
privilege  of  fishing  in  the  river  Severn  for  lam- 
preys. And  in  the  same  lordship  there  is  another 
rent  called  Sand  Gravel,  which  is  a  payment  due  to 
the  lord  for  liberty  granted  to  the  tenants  to  dig 
up  sand  for  their  use.— Taylor's  Gav.  112. 

Romley  Regis,  Stqffbrdihire. 

Copyholds  are  demisable  by  lease  for  99  years 
without  licence,  and  are  descendible  as  freehold. 
Wife  entitled  to  half  as  her  dower.  Fine  on  every 
surrender,  two  years  chief-rent.  No  heriot  due. 
— Shaw's  Staff,  y.  2,  p.  239. 

Ret/gate,  Surrey. 

By  the  custom  of  this  manor  any  tenant  may 
fell  timber  trees  upon  his  copyhold  without  licence 
from  the  lord>  provided  such  timber  be  employed 
about  building  and  repairing  his  copyhold  ;  and 
likewise,  if  a  tenant  dieth  seised  of  several  freehold 
lands  and  tenementSi  there  is  but  one  heriot  due  to 
the  lord ;  and  if  a  tenant  dieth  seised  of  several 
copyhold  lands  and  tenements,  the  lord  shall  have 
but  one  heriot.  Copyholds  enfranchised ;  1 3  6.  3, 
c.  1 5. — Manning's  Surrey. 

«  « 

.Slape,  Dorsetshire. 

According  to  the  customs  of  the  manor  of  Slape, 
lio  tenant  can  be  admitted  to  an  express  estate  of 
inheritance.  The  largest  estate  to  which  tenants 
are  ever  admitted,  is  to  two  for  their  joint  lives 
and  the  life  of  the  longest  liver  of  them.  But  any 
tenant  admitted  for  his  life  has  a  power  to  nomi- 
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nate  one  or  two  porsoiis  to  mcceed  hiui  '' jointljr 
and  succesfiivdy/'  as  tenant  w  tenants ;  and  that 
light  of  nomination  may  be  exercised  either  \^j  sur- 
render in  <^en  court,  or  oat  of  court,  by  writing 
eaiecttted  in  the  presence  of  two  tenants  of  the 
manor,  who  must  attest  the  same ;  and  the  form  qf 
such  surrender  or  nomination  is  to  the  surrenderee 
or  nominee  *'  and  his  assigns  for  ever ;  or  if  two,  to 
them  '*  and  their  assigns  for  erer/*  A  nomination 
of  this  kind  need  not  be  presented  to  the  steward 
of  the  manor,  or  at  the  court,  before  the  nominee 
applies  to  be  admitted.  It  was  also  alleged  to  be 
a  custom  of  the  manor,  that  a  surrenderee,  before 
he  has  himself  been  admitted,  may  surrender  in 
favour  of  another  person,  who  is  entitled  to  be  ad- 
mitted, although  the  original  surrenderee  has  never 
been  admitted,  provided  he  pays  the  double  fine. 
Where  there  has  been  no  surrender  or  nomination, 
the  heir  at  law  of  the  last  tenant  is  entitled  to 
be  admitted,  subject,  however,  to  the  right  of  the 
widow  to  the  estate  during  her  widowhood.  The 
fine  payable  by  a  widow  on  admittance  is  one  penny ; 
that  payable  by  the  heir  at  law  or  nominee,  in  re* 
spect  of  the  estate  in  question,  loL — i  Sim.  &  Stu. 
Rep.  34. 

Sunhury^  Middlesex* 

Lands  within  this  manw  descend  as  by  the  com- 
mon law,  except  that  in  default  of  male  issue  or 
heirsi  the  eldest  daughter  or  the  eldest  of  any 
female  beirs  in  the  same  degree  <^  consaqguinityt 
inherits.  A  cnstoDUury  tenant  purchasing  custom- 
ary  lands  within  the  manor^  ptqrs  no  fin^  nor  doei 
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^  heir  at  low  of  neh  tenant  at  his  adttiiiaian ;  but 
it  lands  are  bequeathed  to  any  other  than  the  heir 
at  law,  a  fine  of  alienation  is  paid.  The  tenants 
services  due  fonnerly  in  this  manor,  seem  to  have 
been  commuted  for  certain  sums  of  money,  called 
Work  Sflver. 

StmninghiU,  Berkshire. 

For  each  customary  freeh^dd  estate  in  this  manor 
the  lord  receiveSt  on  death  or  alienatiim^  one  year'^s 
quit-rent  extra. 

Sedglejfj  Sta§brdihire. 

The  custom  is,  if  a  copyholder  make  a  lease 
without  licence  for  one  year,  and  dies  within  the 
term,  it  diall  be  void  against  the  heir. — Lit. 
Rep.  233. 

A  free  oc^yholder  of  this  manor  may  demise 
ibr  99  years,  and  get  mines  without  licence ;  that 
he  inherits  according  to  the  rules  of  common 
law,  and  is  fined  on  every  suirender  one  year's 
chief-rent.  A  base  copyholder  cannot  demise 
but  for  three  years,  or  get  mines  without  licence, 
if  not  for  his  own  use,  and  he  forfeits  land  broken 
up.  The  messuage  or  tenement  cannot  be  held 
against  die  son  for  one  year  after  the  father's  death» 
as  he  is  bound  to  serve  the  office  of  beadle  and 
reeve.  The  estate  of  the  base  copyholder  for  the 
first  descent  only  next  after  a  surrender,  goes  to  the 
eldest  8on>  and  afterwards  to  the  youngest.  If  no 
son,  to  daughters  equally;  if  no  issue,  to  the 
youngest  brother ;  if  no  brother,  to  asters  equally 
in  nature  of  borough-English ;  if  neither  brother 
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nor  aster,  to  the  youngest  kinsman  or  kinsiraniaii* 
Dower,  one  third  of  both  tenures ;  dowress  to  come 
into  court  and  be  admitted,  and  pay  her  fine,  other- 
wise she  cannot  claim  it. — Shaw's  Staff,  y.  3, 
p.  821  i  5  Term  Rep.  26. 

Stocklandf  Dorsetshire. 

Within  this  manor  the  custom  is,  that  the  widows 
of  copyholders  for  lives  shall  enjoy^  during  their 
widowhoods,  the  customary  lands  whereof  their 
husbands  died  seised, — Hob.  181. 

Shehoood  Leighf  Surrey. 

Copyhold  estates  descend  to  the  eldest  son,  and 
if  no  son,  to  all  the  daughters  equally ;  the  wife  to 
have  one  third  of  the  copyhold  which  her  husband 
shall  die  seised  of  for  her  life,  if  she  claim  it  at  the 
next  court ;  heriot,  the  best  live  beast  on  death 
of  copyholder  or  freeholder,  and  on  alienation,  of 
copyhold,  if  the  whole  sold,  but  not  if  he  remain 
a  copyholder. — Manning,  v.  2,  p.  1 80. 

Shitton,  Leicestershire. 

By  the  custom  of  this  manor  the  lords  are  seised 
in  trust  for  the  copyholders,  for  the  purpose  of  pre- 
serving a  register,  the  same  as  in  the  manor  of 
Paris  Garden,  Surrey. 

Stoke  Prior^  Worcestershire. 

There  is  a  court-leet  and  court-baron  held  here 
•for  this  msuior  at  the  usual  times.  The  customary 
tenants  are  copyholders  of  inheritance ;  the  lands 
are,  i^nd^  time,  out  of  mind  have  been,  granted  unto 
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the  copyholders,  sibi  et  suis  secundum  con^ietudu 
nem  maneriu  The  next  heir  to  any  copyholder  is 
to  pay,  upon  the  death  of  his  ancestor,  one  year's 
customary  rent  to  the  lord.  A  heriot  or  part  of  a 
heriot  is  due  to  the  lord  upon  the  death  of  every 
tenant  dying  seised  of  any  parcel  of  land  or  tene- 
m&ot  within  the  said  manor  which  are  heriotable, ' 
and  every  half*yard  land  ought  to  pay  a  heriot,  the 
best  beast;  or  for  want  thereof,  the  best  goods 
of  the  tenant  dying  seised ;  and  those  that  have 
less  than  half  a  yard-land,  to  pay  a  proportional 
port  thereof,  to  the  sixteenth  of  a  yard  •land.  And 
further,  that  the  lord  hath  usually  taken  alienition 
of  any  lands  for  fine  and  heriot  about  a  fourth  part 
of  the  yearly  worth  and  full  improvement  of  the 
lands  so  aliened*  There  are  44  yard-lands  within 
the  manor  aforesaid  which  are  heriotable.  Likewise 
that  the  widow  of  every  copyhold  .tenant,  whose  • 
husband  died  seised  of  a  copyhold  estate,  shall 
hold  imd  enjoy  the  moiety  of  the  lands  her  husband 
so  died  seised  of,  and  the  better  part  of  the  house 
during  her  life,  so  long  as  she  keeps  herself  a 
widow ;  but  if  she  marry  again,  then  to  lose  the ' 
benefit  of  .her  house  and  fire-bote,  and  to  receive 
only  the  rent  of  the  heir  if  they  can  agree ;  also 
the  difference  between  them  to  be  decided  by  the 
biHnage  at  the  next  court.-^Nash,  v.  2,  p.  380. 

SedgeberrotVf  Worcestershire. 

The  custom  of  the  manor  is,  for  the  lord  to  grant' 
two  lives  in  possession  and  two  in  reversion :  the 
widow  to  have  her  freebench :  ttie  executor  has 
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the  deads  year :  a  heriot  dae  upon  death,  forfeitttte, 
or  surrender  of  every  tenant  in  possession :  fines 
arbitrary.«*-Nash,  v.  2.  p.  341. 

Shipstoftj  Wortestershire. 

Tlie  lords  have  granted  to  the  copyholders 
two  lives  in  possession,  and  three  in  reversioii* 
The  fines  are  arbitnury.  The  widow  has  her  Am* 
bench :  heriot  due  to  the  lord  upon  death,  the  best 
beast,  or  for  want  thereof  the  beat  goods,  or  suck 
sum  of  money  as  is  expressed  in  the  tenant's  copy. 
If  the  tenant  die  before  Twelfth  Day,  the  rever* 
sionar  shall  enter  upon  the  field  which  is  to  bear 
pease,  and  upon  the  fallow,  and  upon  all  Lot  mear- 
dows  and  beast  pastures  presently  i^n  death ;  and 
upon  the  dwelling-house  and  residue  of  the  copy- 
holds at  Michaelmas  following.  If  the  tenant  die 
after  Twdfth  Day,  the  exeeutor  shall  have  the 
benefit  fd  the  whole  estate  during  one  whole  year, 
and  likewise  the  benefit  of  sowing  wheat  and  bailey 
the  next  year.  The  lands  to  descend  to  the  next 
of  blood ;  and  if  the  next  taker  come  not  in,  being 
called  upon  at  three  several  courts,  the  lonl  msy 
dispose  of  his  lands. — Nash,  ▼.  2,  p.  499. 

SkeffTianger,  Norfolk. 

Tbe  customs  are  these,  the  ddeet  son  inherits, 
they  can  fell  timber,  pull  down,  build  up,  plant, 
and  cut  doim  on  the  copyhcdd  and  waste,  without 
licence,  but  the  fines  are  at  the  lord's  will. 

The  leet  belongs  not  to  the  manor,  but  hath 
passed  with  Diss  hundied,  the  lord  of  which  keeps 
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it sfc  this  time^  and  hatk  2s.  Jeet  fec-^BLom^M^B 
Norf.  ▼.  1,  p.  194* 

SemerCf  Ninfolk. 

The  eustoine  <^  the  manor  are  theie^  the  fines 
are  at  the  lord^s  will.  The  cq[>7hold  deflcenda  to 
the  youigeat  son.  it  gives  no  dower.  The  tenants 
cannot  fell  timber,  nor  wMte  their  copyhold  houses 
withonC  licence.  In  Bromehall  manor  every  firee 
UsBKBk  upon  purchase  of  any  freehold,  pays  a  year  s 
fine  rent  to  the  loid,  as  a  custosaary  relief. 

Sautkwell^  Not6nghtamhire. 

« 

First,  the  tenants  are  bound  to  lead  great  timber 
from  Hexgrave,  Norwood  and  Hockerwood,  to  any 
manner  of  bnildii^  that  the  lord  will  make  in  his 
manor-plaoe  at  Southwell,  and  to  his  mill,  and  to 
n#  other  place,  «id  to  have  for  leading  of  every 
load — ok  qr. 

Hem,  Uptcm  is  bounden  to  lead  timber  to  Uptoo 
Mill,  giving  them  reasonable  warning, 

Easthorpe  is  bounden  to  lead  timber  to  the  malt 
mfltof  Southwell,  Westgate,  Westhorpe,  Eadingley, 
Halkm,  and  other  the  ford's  tenants  to  lead  tiidber 
to  the  over  miB  and  malt  milL 

Alsa  tibe  tenants  most  lead  firewood  to  the  lord's 
luA,  chamber,  and  kitchen,  from  Hexgrave,  Nor- 
wood, and  Hockerwood,  and  no  further,  and  to 
have  for  every  load  leading-^-ofr.  qr.  and  a  fire-stick 
home  with  them. 

Also  the  greave  of  the  lord's  costs  must  cause 
Darsmg  Meadow  and  Easthorpe  Meadows  tOv  be 
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mowed  and  cocked,  and  to  have  fcHr  his  labour  one 
load  of  hay. 

Also  every  meest  within  the  lordship,  that 
bounds  upon  the  lord,  shall  find  a  hay-maker  one 
day ;  and  every  toft*  half  a  day,  and  no  more. 

Also  the  lord's  tenant's  duty  is  to  lead  the  hay' 
to  the  manor-place  at  Southwell,  and  no  further ; 
every  man  after  their  oxgangs,  every  oxgang  a  load 
of  hay;  and  to  have  for  every  load  leading — ob.  qr. 
and  a  reasonable  battle  of  hay  to  have  with  him ; 
and  if  the  lord  have  let  the  hay  from  himself,  then 
they  are  not  bound  to  any  other. 

And  the  beadle  for  summoning  the  lord's  tenants 
to  lead  it,  a  load  of  hay,  and  the  steward  that  keeps 
the  lord's  courts,  a  load  of  hay. 

Also  the  greave  all  the must  make  the 

steward  three  dinners  of  the  lord's  costs,  at  the  three 
great  court»leets,  and  to  have  for  every  dinner 
allowed  him  5  5.  and  the  greave  musi  gather  the 
rents  of  the  lord's  demesne  lands,  having  for  his 
labour  5  ^.  or  a  coat  price  5  s. 

Also  the  greave  must  of  the  lord's  costs  make 
all  the  bridges  over  the  lord's  waters ;  also  the  greave 
shall  see  that  there  be  no  wastes  within  the  lord's 
woods ;  and  if  there  be  any  sale  of  wood,  timber 
or  thorns,  the  greave  shall  be  of  counsel,  and  make 
account  of  it  to  the  lord's  auditors,  in  presenct 
of  the  lord's  tenants,  having  a  stub  to  his  fire* 

Also  the  lord's  beadle's  duty  is  to  summon  the 
lord's  tenants  through  the  soake,  at  the'  receiver's 
commandment,  and  at  the  greave's  for  wood  lead- 
ing ;  and  to  have  for  his  labour  a  load  of  wood ; 
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And  if  the  lord  lye  at  Southwell  so  oft  as  he  sum- 
moneth^  or  causeth  the  tenants  to  lead,  it  is  his 
duty  to  have  a  load  of  fire-wood. 

Also  this  is  his  duty,  to  attend  upon  the  steward 
in  the  court,  and  to  give  summons  between  the 
lord  s  tenants  for  plaints  entered,  and  call  them  in 
the  court  when  he  is  commanded ;  and  at  the  end 
of  the  year  to  make  the  officers  of  the  court,  of  the 
lord's  costs,  a  dinner  of  xij  d.  and  to  gather  the 
extracts  of  the  court  for  his  year,  and  to  make 
account. 

Also  it  is  the  lord's  tenant's  duties  to  gather  the 
lord's  rents  throughout  all  the  lordship,  and  to  pay 
it  to  the  receiver,  or  to  his  deputy,  within  South- 
well, and  for  lack  of  rent  paying,  and  no  sufficient 
distress,  the  lands  shall  be  forfeited  into  the  lord*s 
hands. 

Also  the  custom  is,  that  the  next  court  after  the 
beadle  giveth  summon  to  any  person  in  plea  of 
lands,  trespass  or  debt,  or  other  action,  he  shall  be 
called  and  appear  the  next  day  after,  or  he  shall 
be  amerced,  except  he  be  essoigned,  and  if  he  be 
essoigned  the  first  day,  he  shall  appear  the  next  day, 
or  be  amerced,  and  the  third  court  day  to  have  dis- 
tress, and  so  in  plea  of  lands  after  the  same  manner. 

Also  the  custom  is,  that  trial  of  land  shall  pass 
by  the  verdict  of  the  lord's  tenants  in  the  court, 
and  in  none  other  place,  between  tenant  and  tenant, 
and  for  all  other  actions  the  defendant  shall  wage 
his  law  by  commandment  of  the  steward. 

Also  if  a  man  die  seised  of  lands  or  tenements, 
his  heir»  being  within  the  land  out  of  prison^  and 

♦  BE 
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kiilg's  wars,  shall  come  to  the  court  within  one 
year  and  a  day,  or  else  the  next  of  the  blood  shall 
come  in ;  and  if  not,  the  lands  and  tenements 
shall  be  seised  into  the  lord's  hands ;  also  the  lord 
shall  have  to  his  fine  as  much  as  they  pay  to  the 
lord  for  one  year's  rent. 

Also  this  is  the  custom,  if  any  man  make  feoffees 
in  his  land  to  the  use  of  his  will,  he  shall  put  in  two 
laymen  at  least,  that  one  of  them  may  come  to  the 
court  to  do  such  service  as  belongeth  to  it ;  and  if 
they  both  die,  they  shall  take  other  two  feoffees, 
and  make  unto  the  lord  a  new  fine  within  a  year, 
or  else  forfeit  the  lands  to  the  lord. 

Also  the  custom  is,  that  no  tenant  of  the  lord 
shall  sue  another  tenant,  without  the  lord's  court, 
without  licence  of  the  lord,  except  the  debt  be  forty 
shillings,  or  above,  but  the  lord  shall  amerce  them 
at  his  pleasure. 

Also  the  custom  is,  if  a  man  be  seised  of  lands 
afterthe  custom,  and  take  a  wife,  and  have  issue, 
and  die  seised,  the  wife  shall  have  the  lands  after 
the  custom,  for  term  of  her  life,  whether  the  heir 
be  admitted  tenant  at  any  time  in  the  life  of  the 
woman  or  no. 

Also  the  custom  is,  that  after  the  father  being 
dead,  his  wife  being  feoffee  for  term  of  her  life,  the 
next  heir  shall  come  into  the  court  and  take  up  the 
lands  at  any  time  in  her  life,  and  make  sale  of 
the  reversion,  if  he  be  disposed  so  *to  do. 

Also  the  custom  is,  that  if  a  man  be  in  estate  of 
lands  or  tenements,  and  have  children  by  divers 
wn'es,  the  youngest  son  of  the  first  wife  shall  in- 
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herit  the  said  lands  and  tenements,  if  he  make  no 
sulrender  to  the  contraiy ;  and  if  he  have  no  son, 
the  youngest  daughter  shall  be  heir  after  tlie  same 
manner;  and  if  the  same  man  have  a  aeoond  wife, 
and  purchase  lands,  now  the  youngest  son  of  the 
second  wife  shall  be  heir  after  the  same  manner. in 
that  land  purchased ;  and  if  they  have  more  wives^ 
aftcu*  the  same  manner ;  and  in  likewise  as  the 
youngest  son  of  the  first  wife,,  so  shall  .the  first  mdk 
have  for  term  of  het  life,  all  the  lands  and  tene- 
ments which  he  is  possessed  in,  except  a  surrender 
be  made  to  the  contrary. 

Also  the  custom  is,  that  if  a  surrender  be  made 
in  the  court,  or  court*yafd,  it  may  be  taken  up  by 
attorney. 

Also  the  custom  is,  that  no  surrender  is  lawful 
^ainsQt  the  heir,  except  he  come  in  his  owp  propw 
person  within  the  court  or  court-yard,  and  by  no 
attorney  for  no  longer  but  for  xviii.  years. 

AIbo  the  custom  is,  if  a  man  be  seised  of  lands, 
he  tfiay  far  xviii.  years  give  his  land  away  from  his 
heir  what  place  soever  he  be  in  without  the  soake^ 
ii(ivuig  two  of  the  lord's  tenants  by,  without  paying 
a  fine ;  and  if  it  fortune  that  the  perspn  to  whom 
the  lands  were  given,  do  die  before  the  eighteen 
-years  be  ended,  it  shall  return  to  the  heir. 

Aiid  if  there  be  any  lands  pledged  for  xviii. 
years,  if  he,  to  whom  the  lands  are  pledged,  chance 
for  to  die  before  the  xviiL  years  be  ended  and  com*- 
plete,  his  heirs  or  assigns  shall  have  forth  the  years. 
— a  Show.  Cop.  506. 

£  £  2 
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St.  John  of  Jerusalem,  Islington^  Middlesex. 

Lands  in  this  manor  descend  according  to  the 
custom  in  borough-English,  whereby  the  youngest 
son  of  a  copyholder  inherits,,  or  in  default  of  issue, 
the  younger  brother.  The  fines  are  arbitrary,  and 
at  the  will  of  the  lord,  whose  custom  is  to  take  two 
years  improved  rent  on  a  descent,  and  one  year 
and  a  half  on  alienation.  No  heriots  are  taken. 
Widows  are  entided  to  dower  of  the  copyhokL— 
Nelson's  Islington,  62. 

St.  Stephen's  Parish^  HertfordsJdre. 

All  surrenders  of  copyhold  estates  holden  of  this 
manor  must  be  taken  by  the  lord  or  the  steward  of 
this  court,  unless  the  copyholder  making  such  sur- 
render  lie  in  extremis^  then  two  tenants  sworn  to 
take  such  surrender  in  extremis  may  take  it ;  but 
if  such  copyhold  tenant  that  made  such  surrender 
shall  recover  and  go  abroad^  such  surrender  shall 
be  void.  The  wife  of  a  copyhold  tenant  shall  be 
endowed  of  the  thirds^  in  his  customary  estate. 
The  husband  of  a  copyholder  shall  be  tenant  by 
the  curtesy.  Copyholders  may  demise  their  cus- 
tomary lands  without  licence  for  three  years,  but 
no  longer.  Copyhold  tenants  may  fell  timber  with- 
4>ut  licence.  If  a  copyholder  die  seised  of  any 
customaiy  lands,  leaving  no  issue  male,  only  daugh- 
ters, the  eldest  daughter  only  shall  inherit ;  and  in 
case  of  no  daughters,  but  two  or  three  sisters,  the 
eldest  sister  shall  be  sole  heir  by  the  custom.    The 
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like  customs  are  in  the  manor  of  Cashiobury.  — 
Salmon,  Herts,  p.  gi. 

Stretford  Hundred^  Oxfordshire. 

The  custom  is»  that  the  heirs  of  tenements  within 
the  hundred  aforesaid,  existing  after  the  death  of 
their  ancestors,  shall  have  principal,  u  e.  an  heir* 
loom,  viz.  of  every  kind  of  cattle,  utensil,  &c.  the 
best  waggon^  best  plough,  best  cup,  &c. — Co.  Litt. 
\%h. 

Titchfieldf  Hampshire. 

Enfranchise  copyholds  ;  1 9  Geo.  3>  c.  5 1  • 

Thombury^  Gloucestershire. 

In  this  manor  there  are  two  customs :  the  one 
is  the  ancient  custom,  the  other  is  called  the  new 
custom,  and  by  agreement  was  confirmed  by  Act 
of  Parliament  in  the  year  1^670. 

The  ancient  custom  of  the  said  manor  was  in- 
stituted by  Hugh  Bohun,  Duke  of  Gloucester, 
and  confirmed  by  Henry  the  Seventh,  in  the  second 
year  of  his  reign ;  in  which  institution,  amongst 
other  things,  are  the  following  articles  :-r- 

1  St.  There  -shall  no  trees  be  cut  down  on  cus* 
tomary  hold,  unless  one  neighbour  gives  to  another. 
All  hollow  trees  may  be  cut  down. 

2nd.  The  fine  of  an  heir  shall  be  as  his  ancestors 
have  pud  in  times  past,  as  his  tenure  and  hold 
may  bear,  and  quit  in  two  years  by  the  increase 
above  all  charges  of  the  same ;  and  this  is  the 
4ittermost  of  the  fine. 

It  hath  been  ^K)nstantly  held,  that  all  timber 

«E3 
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trees  belong  to  the  lord^  and  that  for  the  tenanft  to 
make  any  waste  by  cutting  down  the  same,  unless 
for  necessary  repairs,  is  a  forfeiture  of  his  tenure. 

It  doth  not  appear  that  the  lord  hath  at  any  time 
made  use  of  such  his  right  by  cutting  down  or 
taking  away  any  of  the  said  timber  ;  neither  have 
the  tenants  at  any  time  felled  any  or  pretended  any 
right  to  the  same,  unless  for  necessary  repairs. 

It  hath  also  been  the  constant  usage  in  the  old 
custom,  for  above  sixty  years  past,  for  an  heir  upon 
his  admittance  to  any  customary  lands,  to  pay  two 
years  value  of  «uch  lands,  unless  by  the  indulgence 
of  the  steward  it  hath  been  compounded  for  some 
lesser  sum,  but  never  less  than  one  year's  value  and 
a  half}  but  the  tenants  at  one  time  refused  to  pay 
either,  insisting  that  two  years  chief-rent  ooly 
(which  is  but  a  trifle)  wi^  due  upon  admittance. 

About  the  year  1670,  the  tenants  brought  their 
bill  in  equity  to  be  relieved  against  the  above  fine 
(with  other  things),  but  no  final  decree  was  madiei^ 
the  lord  and  the  majority  of  :th«  tenants  th^a 
entering  into  the  above-iAentionod  agr^m^it ;  so 
that  at  this  day  the  lands  of  those  tenwts.who 
reused  to  come  into  that  agreement  ai^  held  under 
the  tticient  custom  >  tod  all  the  otJiers  under  the 
agreement;  in  which  ^greepnent  (^moi^st  otlier 
things)  are  the  following  clauses,  viz. 

And  the  lord  upoa  admittance  is  to  have  and 
take  the  fines  as  hereafter  19  expressed,  and  not 
odierwise  (that  is  to  say), 

Upon  the  admittance  of  (me  or  more  person/i 
claiming  as  heir  by  descent,  two  full  yeai*'s  value 
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of  the  copyhold  customary  tenements  to  which  he 
or  they  shall  be  admitted,  two  years  chief-rent,  abd . 
all  taxes  imposed  or  to  be  imposed  by  authority  of 
Parliament  upon  the  said  oustomary  tenementfl^  and; 
payable  within  the  two  years  next  sueceeding^  sueh^' 
admittance  being  to  be  deducted  out  of  the'  said! 
two  years  value. 

Provided  always,  that  if  there  be  any  disagree* 
ment  between  the  lord  and  person  to  be  collected 
concerning  the  yearly  value  of  such  tenements  to 
which  admittance  is  prayed,  that  the  same  shall  be 
given  in  charge  to  the  homage  at  the  court  in  which 
such  person  shall  be  admitted,  who  shall  inquire 
and  make  presentment  of  the  true  value  of  such 
customary  tenements  whereunto  he,  she,  or  they, 
desire  admittance  upon  oath,  and  the  verdict  of 
the  homage  concerning  the  yearly  value  shall  be 
final  and  conclusive  toallparties. — i  Ca.  &  Opinions, 

1 79- 

The  jury  fonnd.Jthe  custom. of  this  mamNrto  be, 
that  the.  eldeitrdap^iter  shall  kaite  4;hfe  whok  oofiy-' 
hold  for  JDer  life;  .and  that  after  fafer  death^:  tibe 
next  .heur  male  to  due  father  shall  h^yei  it  to  brar 
and  his  heirs,  who  can  derive  a  descent  from  the 
males,  exclusive  to  tl^e  femalepi  and  that  if  there 
is  no  such  heir  pude  it  shall  escheat  to  the  lord«*- 
1  fiTid.  267. 

Tregoar^  or  Tregoan^  ComwttlL 
By  the  custom  of  this  manor,  lands  are  demisaUe 
by  copy  of  court-roll  .to  two  or  three  perscftis  foi^ 

£   £   4 
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term  of  their  lives  and  of  the  longest  liver  of  them, 
habendum  snccessivi  sicut  nominantur  in  charta^ 
S^c.  et  non  aliter :  and  the  person  first  named  in 
the  grant  enjoys  the  tenements  to  him  alone  during 
his  life,  and  so  the  second  and  third  ;  and  the  lord 
is  to  have  heriot  of  every  such  person  successively 
dying  seised. — 2  Ld.  Raym.  994 ;  6  Mod.  63. 

Teddington^  Middlesex. 

The  custom  is,  that  any  copyholder  might  sur- 
render out  of  court  into  the  hands  of  two  tenants, 
copyholders  of  the  manor,  to  the  use  of  any  other. — 
Cro  Car.  367. 

TurlojCj  Be4fordshre. 

The  custom  of  this  manor  was,  that  the  land 
was  demisable  for  twenty-one  years,  paying  the 
treble  value  of  the  rent ;  and  if  he  died  within  the 
term,  that  the  term  should  be  to  his  heir,  paying  a 
fine  certain  of  one  yearns  rent ;  and  if  he  assigned 
the  term,  the  assignee  should  have  it,  pa3ring  for  a 
fine  one  year's  value  of  the  rent ;  and  he  who  had 
it  might,  by  the  custom,  renew  it  for  twenty -one 
years,  paying  three  years  value. — 3  Cro.  67 1 . 

Teddington  and  Alston^  Worcestershire. 

The  custom  of  the  manor  of  Teddington  and 
Alston  is,  that  the  lord  doth  annually  grant  to  the 
copyholders  there  three  lives  in  possession,  and 
three  in  reversion ;  and  that  the  widow  of  every 
tenant,  dying  seised  of  a  copyhold  estate,  shall  have 
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her  freebench  in  the  same  during  her  life,  if  she  so 
long  keep  herself  a  widow  ;  also  a  heriot  due  to  the 
lord  upon  the  death  of  every  tenant  dying  seised 
of  a  copyhold  estate,  viz.  the  best  beast,  or  for 
want  thereof  the  best  goods  of  the  deceased ;  and 
further,  that  the  tenant  may  dispose  of  his  copy* 
hold  land  to  his  executor  for  one  whole  year  next 
after  his  death,  which  is  commonly  called  the 
deads  year.  There  is  a  court-leet  and  coiirt*baron 
belonging  to  the  manor,  to  be  held  at  the  manor- 
kottse  at  the  will  of  the  lord. — Nash,  v.  3,  p.  233. 

Thelton,  Norfolk. 

The  copyhold  descends  to  the  youngest  son  j 
the  fine  is  at  the  lord's  will ;  the  tenants  cannot 
waste  their  copyhold  houses  nor  fell  timber  without 
licence.  It  gives  no  dower. — Blomefield's  Norf. 
V.  1,  p.  150. 

Thetford.  Norfolk. 

The  customs  of  all  the  manors  in  Thetford  are, 
Aat  the  eldest  son  is  heir,  the  free  tenants  pay  a 
year's  free  rent  at  every  death,  by  way  of  relief ; 
there  is  but  very  little  copyhdld.  There  is  no  leet 
belonging  to  these  manors,  neither  do  they  pay  any 
leet  fee. — Dlomefields  Norf.  v.  3,  p.  59. 

Tring^  Hertfordshire. 

The  custom  of  this  manor  is,  upon  admission  to 
A  copyhold,  two  years  fine. 

Tibberton^  Worcestershire. 

The  custom  of  the  manor,  as  it  was  presented, 
1 649,  waSt  that  the  lord  hath  always  used  to  grant  the 
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eopyholds  for  three  tives  in  pcmeMion,  and  three  in 
reversion  ^ ;  the  fines  being  arbitrary  at  the  will  of 
the  lord.  Nevertheless  it  i^pears  upon  oath»  that 
the  lord  did  usually  tdce  for  a  fine,  about  one  y^ir^a 
value  of  the  fUll  itDprovement  ot  the  messuage  ^nd 
hinds  to  be  granted  for  three  lives  in  revewon,  Mf^ 
one  in  possessfen }  an^  that  the.  widow  of  ey^ 
ecpyholder  dymg  in  possession  shall  hsEve  heir  fraer 
beneh :  vi9»  her  life  in- the  lands  her  husbapd  died 
seised  pfy  if  so  long  ^e  keep  herself  a  widow^  an4 
to  be  admitted  tenant,  paying  therefore  to  the 
lord  1  d.  At  the  death  of  a  tenant  an  heriot  is  due 
for  every  messuage. —Nash,  v.  2,  p.  423. 

Woo^ford^  Esses. 

The  custom  of  this  manor  is  Borough- C)nglish, 
— Lysons,  v.  1,  p.  743. 

Wadhurstf  Sussex. 
t 
.  Tl^ere  are  two  sortb^  of  copyhcMs  m.this  maaw, 

viz.  Spokland,  and  Bondlaodi    if  la  man  be' fint 

pdmi(<^  ^  SodklaAd^  ian^  afterwai^s  Jtd  JBondhmdi 

and  dies  seised  of  both^  his  heir  ahaQ  mfajeritiMvth  i 

•      •   »  •  '     *        ' 

but  if  he  be  first  admitted  to  Bondlaad,  and  after* 
wards  to  Sookland,  and  dies  seised  of  them,  his 
youngest  son  shall  inherit. — Kempe  v.  Carter^ 
1  Leon.  55* 


*.  Oflate  yean  ^e  lord  hath  only  garapted  for  two  lives  in 
possession  and  two  in  reversion,  wnieh  is  no  invasion  of  the 
ancient  custom^  asgnmlaane  catireiyiattheJosd'apkeASttre. 
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H^akefield^  Yorkshire. 

In  this  manor  copyholds  may  .be  entailed^  and 
the  ciustom  to  bar  such  enteils  is  forihe.  tenant  in, 
tail  to  commit  a  forfeiture.;  and,  then  aft^r  three, 
proclamstiotu  made,  the-  lord .  of  die.  manor  vofij 
seize  for  snch  forfeiture,  and  re*grant:the.huida.tp. 
the  copyholder  and:  his  hetrs,  by  which  means  iie. 
hath  an  estate  in  fee^ .  and  by  oonsequenoe  the 
eB4»te*tail  is  gone ;  but  andther  custom  to  barihoae. 
entails  is,  for  the  tenant  m  tail  .in  .posaesskm.;  to: 
make  a  surrender  to  the  pwchaaer .  and,  his  hmn^. 
and  then  such  .putehaaer 'is.  to  .commit  a  forfeiture, 
for  which' the  lordiof  ithe^mAnor  is.  to'.seize.and^' 
r^rant  to  die  pntcha^r^  and  by  this  means  the  issue 
in  tail  are  barred,  though  the  tenant  in  tail  did  not 
join, — 1  Sid.  314* 


•  J 


Warmn&ter^.  Wiltshire. 

Inithis  manor  eopyfaddS' are.  granted  lor  t^^-ee 
Uyos;  the  £rBt  life  has  a.pewBrcnf  siirrtoderr 
ing  the  whole  estate ;.  and  the  widow  of  a  tenant 
who  dies  seised  is  entitled  to  her  freebench. — 
Cowp.  481. 

West  Sheen.  Petersham  and  Ham^  Swrreu. 

The  rule  of 'customes  made  the  Afst  day  of  May 
in  the  fourth  Vear^of  tbe*re^  of  king  Edwani  the 
^Fourth,  which  customs  ^ere  granted  hi^retolb^  by 
the  king  and  kings  uAfia  the  tenants  beloHgii^  ufifto 
the  lordsbip  of  West  Sh6en,  Petersham  aAd  Ham ; 
which  we  the  tenants  do  hold  our  land  by  the  said 
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customs,  kc.  manors  granted  by  the  king  and  kings 
time  out  of  mind,  as  hereafler  followeth,  viz. 

1.  Imprimis f  It  was  granted  to  our  customes, 
that  we  should  have  a  court  yearly,  at  the  will  of 
the  lord ;  and  that  all  the  tenants  thereto  belong- 
ing shall  thither  resort  upon  a  fortnight's  warning, 
by  a  precq>t  made  by  steward  directed  to  the  bailiff, 
and  'he  to  gire  warning  against  the  day ;  and  those 
that  come  not  at  the  said  -  day  so  warned  by  the 
bailiff,  shall  forfeit  the  first  court  two^pence,  the 
second  four-pence,  the  third  court  six-pence,  and 
so  double  every  court  his  forfeit. 

3.  The  second  part  of  our  custom  is,  that  when 
the  steward  and  the  lord  with  the  king's  tenants 
be  assembled  in  the  face  of  the  court  then  called 
together  by  name  and  sworn,  that  then  the  said 
homage  shall  enquire  whether  that  any  of  the  king's 
tenants  be  deceased,  and  to  present  bis  name  and 
next  heir,  or  whether  he  died  seised  or  not. 

3*  The  third  part  of  our  custom  is,  that  if  any 
tenant  do  die  so  seised,  that  he  dieing  so  seised^ 
then  that  which  descended  ought  of  right  to  de- 
scend by  custom  of  our  manor  to  the  youngest  son 
and  his  heirs,  and  if  he  have  no  son,  to  the  yx>ungest 
daughter  and  her  heirs ;  and  if  she  die  without  issue, 
to  remain  to  the  next  of  his  kin ;  and  if  there  can 
^none  of  the  kin  be  found,  then  to  make  claim  to 
the  lord«  that  then  the  lord  shall  by  our  custom 
seize  it  into  his  hands  as  escheat  for  lack  of  heirs 
general  j  and  then  the  lord  of  his  special  grace  may 
grant  seisure  to  whom  he  listetb,  upon  a  new  fine 
jievied  to  them  and  their  heirs  for  even 
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4*  The  fourth  part  of  our  custom  is,  if  the  Met 
tenant  do  die  without  issue,  and  also  seised,  hav- 
ing a  wife  which  surviveth  him,  and  if  the  said  wife 
do  come  into  the  said  court  and  make  claim  unto 
the  lands  after  the  decease  of  her  husband,  then 
the  might  have  by  our  custom  of  the  heir,  the 
third  part  of  the  rent  during  her  life  ;  and  if  there 
be  no  heir  to  be  found,  then  she  is  to  have  it  of  the 
IcMrd. 

5*  The  fifth  part  of  our  custom  is,  that  if  any 
tenant  will  deliver  a  surrender  before  his  death 
unto  the  use  of  his  wife,  or  to  his  heirs,  that  then 
he  must  deliver  it  up  into  the  hands  of  two  of  the 
king^s  tenants  of  the  said  lordship ;  and  if  he 
deliver  it  but  to  one,  that  stands  void  and  of  none 
effect,  except  it  be  in  the  extremity  of  death :  and 
further,  when  the  said  tenants  have  received  it  to 
the  use  of  their  wives  or  their  heirs  whom  they  list 
to  make  it  unto,  the  said  tenants  shall  bring  in  the 
said  surrender  at  the  next  court  holden  after  the 
date  thereof,  or  else  the  said  surrender  to  be  void 
and  of  none  eflfect. 

6.  The  sixth  part  of  our  custom  is,  that  we  hold 
our  lands  by  the  rod,  or  coppy  of  court-roll,  by 
custom  of  our  manor  at  the  will  of  the  lord,  and 
that  we  may  lop,  top,  fell  by  the  ground,  wood  and 
timber,  and  carry  it  away  without  any  forfeit  make- 
ing  of  lands  and  housen,  so  that  we  do  keep  the 
housen  in  sufficient  repairation^,  and  if  we  do  not 
keep  the  repairations,  then  shall  the  lord  seize  it  into 
his  hands,  and  take  the  profits  thereof  unto  his  own 
use,  untill  such  time  as  we  have  sufficiently  repaired 
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them)  tilisn  to  fine  witkrthe.  lord  and  ao  to  have  our 
lands  again,  witbmt  any  interruption  on  any  part 
made  by  the  brd  orhi^  a^ig09  ^ter  that  we  h^ris 
payd  our  fine!  .        . 

7.  The  tfevctolJi  |mrt  of  our  custooi  is.,  if  any  tenant 
that  holdeth  land  of  our  sovereign  lord  the  king 
do  sue  it  out  ofi'the  said  court  ivithout  licence  of 
the  lord  of  the  soyle,  he  to  forfeit  all  his  copyhold 
which  he  hath  lying  within  the  lordship,  except  it 
be  brought  by  the  commandment  of  the  king  or  of 
his  most  honourable  counaell,  and  furthermore,  whe- 
ther he  ^ame  tcr  it  by  inheritance  or  purchase,  and  so 
holdeth  it  to  him,  his  heirs,  or  assigns^  and  so  at  the 
time  (^his  death  to  deliver  asurr^der  unto  his  next 
heir,  and  if  so  be  that  after  the  death  of  any  such 
tenant  the  heir  doth  ^ve,  set^  or  lay  to  mortgage, 
and  copyhold  lands  lymg  within  any  of  the  lordships 
before  the  said  heir  be  admitted  tenant,  and  hath 
paid  his  fine,  according  to  the  said  customs  of  the 
manor  of  the  said  lordships  that  then  all  such 
said  surrender  and  mortgage  made  by  the  said  heir 
shall  stand  clearly  void  and  of  none  effect^  by  our 
customes. 

8.  The  eighth  part  of  our  custom  is,  the  lord 
of  the  soil  may  lett,  and  sett,  all  manner  of  waste 
and  'void  ground,  by  coppy  to  any  man  that  will 
tak  it,  paying  a  fine  to  the  lord,  and  yearly  quit-  - 
rent- to  the  king,  for  the  lord  is  bound  to  augment 
the  king's  quit-rent  one  year,  better  than  other  by 
our  custom,  within  any  of  the  said  three  lordships. 

9*  The  ninth  part  of  our  custom  is,  thut  all  our 
lands  arrable,  and  unarrable,  which  lieth  abroad  in 
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the  dOninion  fieSda,  is  as  common  obce  a  year,  ex« 
cept  certain  closes,  which  lietih  inclosure ;  aad  for 
all  the  cominoii  fields  one  teqaiit  to  enter  commoti 
with  another  in  dl  vacation  times,  but  not  betwixt 
our  Lady-day  in  Lent,  and  Miehaehnas :  and  every 
man  that  holdeth  of  the  Icnrd^  a  tmement  of  laad 
shall  common  by  onr  custom  three  sheep  upon  an 
acre,  that  is  to  say,  sixty-eight  upon  a  tenement, 
and  four  oxen,  three  kine,  two  horses,  one  mare  or 
^Iding;  and  thut  no  man  which  hath  sdd  all  hiii 
lattd  from  his  house  shall  common  for  no  more  but 
his  bare  houses  that  is  to  say,  three  kine,  one  mare 
or  horse,  -and '  no  more  no  man  shall  keep  by  our 
custom. 

1  o.  The  tenth  part  of  our  custom  is,  that  if  any 
tenant  holding  lands  of  our  sovereign  lord  the  king, 
within  any  of  the  lordships,  do  cast  down  any  parcel 
of  freehold  lying  between  two  parcels  of  coppyholds, 
to  the  intent  to  make  copyhold  land  freehold,  then 
the  tenant  so  doing  shall  forfeit  all  his  copjjyhold 
land  lying  and  being  within  the  said  lordships,  by 
our  customs. 

11.  The  eleventh  part  of  our  custom  is,  that  any 
tenant  shall  top  wood,  fell  furze  or  thohies  within 
the  several  lordships  portion  and  portion  alike,  and 
to  carry  home  to  their  own  houses  for  their  own 
use ;  and  that  no  man  or  woman  keeping  a  com- 
mon brew-house,  or  bake-house,  fell  no  manner  df 
wood,  or  furze,  or  thorns,  to  bake  or  brew  withaH*  ; 
except  he  be  a  tenant  in  land  he  shall  have  )nio 
more  in  the  common  than  his  tenure  will  give» 
according  to  our  custom. 
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13.  The  tweketh  part'of  our  cMMm  i^^'tfiai'tfae 
quit-rent  of  our  land  belonging  to  the  Icrdtihifof 
West  Sheen,  is  two- pence  the  acre»  and  six-penee 
the  house  without  land,  the  fine  of  his  lordship  is 
two  yeaiB  i}iiit*renL  The  .quit-idiU  of  P^terkham 
and  Hm  m  £>v-peiide^the  acw,  and  aix-fiendotAe 
house,  and  the' fine  18  CM  year's  quit-rent ;  ^eye^ 
.tenmeist  is  Mven  shillings  and  8ix-pence>  by  o«f r 
jcustdm.  And  unto  all  dieae  cusfepma  we  the  §aid 
tenants  of  die  lordah^,  we  all  do  hold  4ind  e£EinB, 
by  the  grant  of  the  king  and  kings  time  ont  of  mind. 

And  for  further  assuiaoee  our  heirs  forev^thdt 
ihall  come  after  u%  we  have. put  it.  in  wiilang  fifA 
continual  remembranoe:  doM  befbce  John  Judgdly 
one  of  the  king*s  honounble  couni^U, .  And  Jofaii 
Warman,  then  the>  lord  of  the  soil  for  tlmHiwm 

» 

being.  In  witness  whereof  John  Hart»  tenas^, 
William  Ballat,  tenant,  Jowa  H«we,  tenant^ .  Joifai 
Brewell,  tenant,  William  Thome,  .tenants ; .    <ro 

[A  most  true  Coppy  from  the  'Ambient  Otigi^l 
Coppy^  to  be  produced  on  all  great  and'netiih 
sary  occasions. — 2  Collectanea  Jur.  381.]^^^ 

.  mitelsefl,  I^leqf,^!^^  ,.,  ,U;,,  J, 

By  tko'itustodi lofiiiisi^inaiior ii^naliabiiaMft 
dioose>twoi>pe]iaoiti!4»  bei^dto^ei^  to^weisi^fs&^isf 
public  inisiiicsi)  and  .to  p^otild^Ji  odmiiMiiBiuil^Tdifa: 
whidi  tkeywvtoe  toienjtiyfbuU  giilssi  Thei«ii|j^ 
part  of  the  freeholders  and  copyholders,  at  a  meet- 
ing, grant  the  grass,  •ftcJ  every  yeiir  to  any  pefsoii 
who  would  tako'it,  growing -m. the  plaoeoalled  SuM 
Grass,  to  bare  the  same  from  Lady-day  until  the 
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com  vm  carried  out  of  CoBtsfield.— Nelion^  Lex 
Manerioruin,  Appendix^  Case  i6. 

Houston  and  Clcunes^  WorcestersJiire. 

The  lord  hath  court-Ieet  and  coart-barona^  to 

ndiieh  the  copyholders,  leaseholders,  and  reaianks  do 

autt  and  service.     The  jury's  dinner  is  paid  for  by 

the  lord,  who  has  all  the  perquisites  of  the. court. 

•Upon  death  or  surrender  of  any  tenant  in  posses* 

aion  or  marriage  of  a  widow  seised  of  a  copyhold, 

one  heriot,  the  best  beast,  or  in  default  thereof  the 

best  goods,  is  due  to  the  lord.     The. rent  days  are 

Michaelmas  and  Lady-day.    The  waste  and  com- 

manaUe  places  not  much  more  than  twenty  acres, 

imd  no  wood  nor  mines.     By  the  custom  of  the 

manor  the  copyholders  may  let  or.  set  their  lands 

for  twenty-one  years,  if  they  live  so  long.    Within 

tthe  memory  of  man  it  hath  not  been  known  that 

any  copyholder  hath  forfeited  his  estate  to  the  loid 

^f  the  mraor ;  but  if  there  be  any  forfeiture,  the 

reversioner  is  to  take  the  benefit.     The  customary 

Quants  have  been  copyholders  of  inheritance  untU 

within  these  hundred  years,  or  thereabouts,  as  may 

he  made  appear  by  divers  copies,  $ibi  et  suis  being 

inserted;  ndnch  they  say  would  be  more  evidently 

proved,  might  they  have  sight  of  the  records  in 

JUng  Henry  the  Eighth's  reign ;  and  that  it  wiH 

j|ipear  that  the  fine  did  not  exceed  double  the  lord'a 

rent.  But  for  many  years  last  past  the  tenants  have 

been  constrained  to  fine  at  the  lord's  pleasure ;  and 

some  to  let  their  inheritance  bo  granted  over  their 

he»dSj  for  want  of  ability  to  pay  such  great  finea  as 
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were  required  of  them,  or  to  try  their  righto  iriA 
the  lords. 

For  a  hundred  years  past  the  copyhold  estates 
have  been  granted  for  one  life  in  possession,  and 
three  in  reversion ;  the  lords  having  no  powet  to 
grant  any  further  estate  so  long  as  there  was  any 
one  life  in  reversion  ^  although  there  was  only  a 
widow's  estate  in  possession ;  unless  the  reversioner 
surrendered,  and  then  to  be  granted  iu  open  court. 
.  The  widow  hath  a  right  to  be  admitted  to  her 
freebench  during  her  widowhood  ;  and  the  tenant 
in  possession  dying  seised  of  any  messuage,  or 
•widow  during  her  freebench,  hath,  by  custom  of 
the  said  manor,  power  to  dispose  of  the  deada 
year  against  the  lord,  which  may  hi^pen  to  be 
almost  two  years  profits,  because  the  first  en^  of 
the  reversioner  is  not  to  be  before  Candlemas  next 
after  the  decea^  of  the  tenant ;  and  then  he  is  to 
enter  only  upon  the  meadow  and  fallow^. 

The  lord  of  the  manor  is  chaigeable  with. the 
repair  of  two  bridges,  Burbone  Bridge  and  Bilford'0 
Bridge ;  as  alsol  of  so  much  of  Hawford'a  Bridge^ 
as  is  widiin  the  parish  of  Claines. 

The  tenants  owe  no  other  service^  to  the  loDd 
than  what  is  expressed  in^thei^  qopies ;  :aiad  they 
may  take  the  benefit  of  any  trees  growiqg  lyoa 
their  copyhold  lands  and  tenements,!  wlitihoat  the 
licence  of  the  lord  of  the  manor. — Nash,  v«  1,  p.  20^ 

Wimbledon^  Surrey. 

The  court-roUs  of  tlus  manor  begin  1  Heuy  Gth^ 
1422. 
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At  a.bonrt-ban)n»  ist  January,  ^h  Edward  6df, 
mi  order  wiu  made  that  they  should  be  kept  m^ 
chest  in  the  parish  church,  with  three  locla,  one 
of  the  keys  of  which  wa^to  be  kept  by  the  steward, 
another  by  the  reeve  of  the  manor,  and  a  third  by 
the  lord.  The  customs  of  the  manor  are  as  follow : 
1.  On  ^change  of  the  lord,  the  tenants  anci^itly 
paid  a  fine  or  gift  of  6  /.  13  s.  4  d.  called  palfrey 
money,  or  saddle  silver.  This  fine  was  levied  on 
the  tenants  by  an  order  of  the  court,  held  33d  Henry 
6th,  and  of  another  30th  Heniy  8th,  when  the 
manor  came  to  the  Lord  Cromwell,  but  the  tenants 
prayed  time  for  payment.  2.  Every  purchaser  of 
a  'customary  estate  payd  a  fine,  at  the  wiU  of  the 
lord,  at  his  first  admission,  but  none  for  any  sub- 
sequent admission,  nor  if  he  succeed  by  inheritance. 
3*  Heriot  on  death  of  a  customary  tenant  seised  of 
a  yard-land  (15  acres),  or  the  greatest  part  thereof 
a  black  sheep,  or  in  lieu  thereof  \od.  and  for  a 
teli^  2s.  2d.  4.  If  the  heir  of  a  customary 
tenant  be  within  age,  he  is  to  be  admitted  by  his 
-guardian,  to  be  assigned  by  the  lord,  and  to  be  him 
to  whom  die  guardianship  belongs  by  rules  of 
tbmni(M  law :'  for  such  assignment  a  fine  is  to  be 
pi(id,H!vfiich1fii^1)^en  geherally  small,  but  has  varied. 
*5:'Customa^  tenants  «day  let  for  three  years  with^ 
Out  licefice,  buf'not  longer,  on  ]^ain  of forfdtmg  the 
estate :  the  fine  for  such  licence  has  varied.  6.  The 
lord  hath  a  leet  at  Easter,  when  the  headboroughs 
fay  a  common  fine;  for  Putney^  6s.  Sd.;  Bm^ 
fmipMi,  2s:\  MorUake^  %t.Ad.\  Barnes,  5s. ^ 
Wmbkdm,  formerly   8*.  4£f.,    but  abated  by 

F  7  2 
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feasoD  of  the  pHBMingejko.  6 1«  ^d.  7»  The  ciis* 
teauiry  temnts.  ai^  to  gather.. the. quitMreutfl^  md 
mne  who  luids  two  yafd-lmd^^  or.  go  acre%  k 
«iUiuMly :  cheaen  4dt  the  court  £3r.  that  .furposa ; 
anciently  the  .tenants  lOAmefd  two  .t>nthrie»  and  the 
lord  Appointed  one  ofi  thaae^'  andnthoae  tthoilield 
three  yard^landq  v^erB'lial^eJo  i^e.ihb>aflBo6'«f 
beadle.  8.  The  inhabitants  of  the  several  towns 
to  find  weights  and' ^aleS|.  stockiii- and  a^iv^hipping 
postp  QpiM  ^PHf^;  h^ld  23d.  Q^l^er  1 640^ ,  and 
D3d  Jmie  46639  it.w^presjented  by  the.hon)age, 
that  by  th^  custom  o£  the  manors  ^t  of  ev^ry 
fishing  room  belongoig  .to  Mortice  and.  Putney, 
serecal  salmons  were  ^e>  to  be  delivered  annually 
to  the  lord  by  the;  fishermen  then;,  for  their  liberty 
and  licence  of  fishing,  and  Wd^ng  and  pitching 
their  nets  on  the  soil  and  shore  of  the  lord,  for  that 
the  interest  of  the  soil  of  the  river  to  low^water 
mark  belongs  to  the  lord,  and  the  fishermen  are  to 
have  licence  to  fish  there.  Licences  are  entered  at 
diSei^nt  times.  In  i^th  Hei\ry  6th,  one  day  was 
presented  for  giving  t9  the,  lord  decieitfuUy  the 
wors^  salmon  taken  94th  Marjch»  .contvary  to  anoint 
cv«tom«  10.  The  wafi^s  aqdi.comi^^^  4V94l'^ 
trees  growing  theReoi^^  helpng  ^.t^  IpnJ. ,  1 1  ,,The 
lord  hath  liberty  tp^  g^t,.witli  c^ns^t  of  the  free 
and  customary  tenants^,  parcels  of  the  wi|ste  for 
years,  or  otherwise. 

Tenant's  privil^es :  1 .  On  the  deiith  of  the 
copyholder,  the .  youngest  sqix  or  youngest  daugh- 
ter, brother^  sister,  or  nephew^  is  thfi  custopiary 
htir,    a.  The  husband  of  a  customary  tei^t  shtli 


APPEHDIX.  497 

betasantby  curtesy,  amd  the  "wife  sball  have  the- 
dowevi  as  by  common  law.  3.  May  let  for.  three  - 
years  without  licence.  4.  Hare  common  in  the, 
lord's  wastes  all  the  year,  and  hedge^bote,  phK^k-  - 
bote,  kc.  but  not  to  diggrayel^  clay,  or  tuifi . 

In   1805,  there  were  only  11  copybol^efa  in 
Wimbledon. — Manning,  toL  3.  p.  270. 

WiQiamMagnai  and  Newhnd,  Essex ^ 

It  is  the  ctisto^' of  both  these  manors,  thatrthe 
ownbr^  of  the  A-eehbId  lands  in  i^ither  of  th^m  must 
pay  one  year's  fdll  ^riy  -iAne  bf  those  lands  upon 
every  deai!h  aitid' lill^ntftion  in  certain  for  a^  fine  to 
the  loi*d;  unless  such  ownfer  shall  be  bom  within 
that  manor  to  which  bis  lands' belotag,  according  to 
tib^  ctisttiin  dftfae  'said  minor;  and  he  is  dEiIled 
a  ptirchas^r  yfA&xm  the  tAttbor;  and  must  pily  a  ^e 
for  his  fir^t  puhAiase  withifi  the  said  manor, 
if  such  |>tirehaser  be^tn  within  that  manor 
his  lands  He,  he  pa/s  no  fine,'  but  a  relief  to  the 
lord,  whiirb  is '  3  double  quit-rfent,  and  is  therei^y 
excused  Mta  ^a'l^ng  a  fine  for  his  first  ptitdlafe. 
There  are  Rkeifise  matty  copyhdders  of' the  said 

"of  cdik-Vafi^  ftrf^<»tiik'^«^^aW,'^^A<W^Tjy  %8«M, 

the  lord  '6^o^C'^fkig'WmB^''m^ 
pleases, — Morant's  Essex,  v.  2,  p:  i  tfirl^' 

1.  A  copyholder  iniiy  sihtortdfer  out  of  cburt,'ln 
any  place,  into  th6  hands  of  any  one  copyholder,  m. 
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presence  of  any  one  honest  man,  be  hi&  i  tenAit  or 
not,  to  be  presented  at  the  next 'court.  3.  "Some 
df  the  cc^yholders  pay  ^^^  certain,  otherA'  at  the 
ffflD  of  the  lord,  but  the  latter  nerer  'were  ni6re 
than  one  year's  rent,  tiH  within  nftte  yeats'^l^; 
A  heriot  of  the  best  cattle  on  death,  of  satrendl&r 
of  a  copyhold,  unless  made  certain.  3.  Copyholder 
cannot  demise  his  copyhold  for  more  than  a  year 
and  a  day,  unless  by  surrender.  4.  A  tenant 
making  a  surrender  may  revoke  it  within  a  year  and 
a  day  next  after  th^  delifery  of  it.  5.  Copyholder 
forfeits  his  copyhold  if  he  let  his  messti8|^igo  to' 
rain,  or  wilfully  waste  or  strip  the  same,  or  the  tim*i' 
ber  growing  thereon.  But  by  custom  u  smuli  fitM ' 
ofience,  through  negligence  in  cutting  a  tree,  shall 
be  ameieed;  a  second  is  a  forfeiture*  '€«  If  the' 
bsdldings  go  to  ruin,  he  shall  have  a  day  Kmtted  te' 
court  for  the  repair.  7.  The  eldest  son  or  eldesi' 
daughter  is  heir :  nor  may  a  copyholder  divide  his 
tenement  without  licence.  8.  No  copyholder  to 
sue  or  be  sued  touching  his  copyhold,  but  in  court 
before  the  steward.  9.  If  a  copyholder  forfeit  his 
copyhold,  he  or  his  heir  shall  have  the  option  of 
a  new  grant  before  all  others.  10.'  Courts  to*  hb 
holden  twice  in  the  year,  once  with  tt'  liMr*d«y. 
11.  Pannage  for  hogs  of  a  year  old  or  upwards  one 
penny ;  under  that  age  nothing.  1 2.  They  pay  a 
common  fine  for  every  head  one  penny.  1 3.  Amerce- 
ments to  be  by  presentment  of  the  homage,  to  be 
afieered  by  two  affeerors,  whereof  for  the  law-day 
one  to  be  a  freeholder ;  but  if  a  court  without  a  laiir- 
day,  by  two  eopyholders.     1 4.  If  the  lord  fell  any 
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Gree*  oa  a  copyholds  die  tmmt  to  hine  the.  kp  and 
top«^  i5i*  The  eopgrholder  ahaU  InYe»  without  8»« 
stgpiiiieiiti  dead  traes  aqd  wiBd-falLs  on  bis  copy** 
hold.'  i€..  Thfi  copyholder  may  take  timber  on  hia 
ownroopyhold  ftrirepaunB  wilhout  awgnment ;  but  if 
them  b^none^  then  by  awigmnent  of  the  steward  «r 
baUiffi  to^  hate  timber  from^imother  copyhold  or  the 
common.  17*  K  timber  is  assigned  on  another 
man's  cppyhold,  he  to  h^ve  the  lop  and  top ;  if  on 
the  eommon,  the  lok-d  to  have  it*  1 8.  The  copy- 
holder, mty.tdi^e  all  elm-treeflt  and  nnderwoodst 
and  Goppiwa.  1 9.  The  queen  and  her  progenitora 
hay/e  by  euatiw  made  and  maintained  all  bridgeB* 
ateoka  and  pounds.  20.  The  homage  aad  (^cert 
attending  the  court  and  the  law-day,,  have  theii^ 
dinner .  at  ithe » queen's  chai^  i  but  on  a  special 
court,  at  the  chaise  of  the  paMy  desiring  it—-' 
Manoing's  Surrey,  v.  3,  p.  92. 

Wolverky^  Worcestershire. 

The  custom  of  the  manor  id,  that  the  copyholdera 
do  hold  their  estates  by  fine  certain,  siln  et  suis, 
viE»  upon  descent  the  next  tenant  payeth  for  his 
fiiUl  a. treble  chief-rent,  and  upon  aUenatioQ  four 
times  the  chief  or  old  rent :  also  for  a  reversion  they 
pay  twice  their  chief-rent  contained  in  their  copiesv 
and  when  the  reversioner  comes  to  be  admitted 
tenant,  he  pays  twice  the  chief-rent.  A  heriot  is 
due  to  the  lord  in  kind ;  viz.  the  best  beast  of  the 
tenant  dying  seised  of  a  copyhold  messuage ;  a  heriot 
alsa  is  due  to  the  lord  upon  alienation  of  any  ec^y* 
hold  Qitfite,  viz.  38^.  in  money.    Th&  custom  of 
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this  numof  was,  to  l^pldith^  oc^yholdsaecoidiii^ 
to  die  nature  of  borough-Engliah,  which  some  9(f 
the  oopyhoId6i%  thmld^^'ni^ht  be  ptodttCtSVi^  of 
ineonvenienc^i^  5ri  the  yeat'i  769,  (9  6.  3,  c.  60,) 
they  procured  ^n  Act  df^PaHiatnen^  '^mpoweHng 
diem  to  change  the  said  ctistbm  into  thi^'iiotirse 
of  descent,  aetfording  to  the'  cdmmon  law.--^Nash/ 
V.  2,  p.  472.  »      '  >       .  , 

IFoodhail  and  Henxvick,  IVorcester shire. 

f  ^  ■  w 

In  old  records  mention  is  made  of  two  manor* 
wfthmlite  tHKhor*  of  Hollo^,  tiiL*  W^uidhstt  and 
Henwidc,  the  fanners  of  which  do  soit  at  the 
manor  of  HoUowe;  the  cistotm' of  whiehr^twa 
manors  are, 

If  a  tenant  die  befoie  the  2d  of  Febmary,  he 
may  give  away  the  profit  of  his  copyhold  estste 
until  Michaelmas  following,  except  meadow  and 
the  fallow  land,  which  the  reversioner  is  to  enter 
upon  at  Candlemas,  after  the  tenant's  death ;  but 
if  the  copyholder  die  after  Candlemas,  the  execotbrs 
shall  sow  the  Lent  crop  following,  and  sow  all  and 
leeeive  all  the  beMfits  of  the  lands  except  the  mea« 
dowa  md  follows  until  Michsielmas  twehremoadK 
following,  which  is  the  pn^  of  almost  two  years.. 
-•^Nasbj'VJ  li,  .p.  471. '       '     '      '  i*     . 

;.  u     .  :  . .    Wiififwrthmg^  N^olk^ 

The  c4dest  son  is  heir,  the  fine  is  at  the  lord^a 
wftl,  ^it  givM '  no  dower,  the  tenants  build  up,  pull 
down,  'plant  en  the  waste,  and  fell  timber  wthout 
licenoe.^-'Blomefield's  Norfolk,  v«  1,  p.  190. 


.♦•  T'^PJf  ^4:<^Wrt-je^^ai^d  cp^it-baro^  yearly 
%  the  m^an^if  ^.  Vyqoljvif  ^^,  apd  a  jury  apd  homage 

%iR<>f3V/ftH4iSH«fi^i  Wt/?f#^^  r^sid^n^. and  tenants 
*»iiWa^^itWn.,%,|5agQf^  ^^Jn  the  coui;Jj-baron 

^q.  J)enant9.,fir^,pjl^^r?e,,^uts^,,  Wd,p^^  >j  relief  of 

one  year's  quit-rent  on  every  death  or  alienation.— 7 

Hasted's  Kent^  p.  43. 

Warehaniy  Dorsetshire. 

ixiiByiiillfticCiittom  o£'tlM4.mwor  hoth  aiales  ai»4 
iitm9^  tbftv^fa  figbt  e%9a%.  io  the  partitiou  pf 
Jbiill^Midit^l^iMm^A  46..1$dw..  1.— Bloimt'a  Teii«: 

288, 

* 

Ml  .r«in*i;i  Wiriji^ti,  "BerJtslnte. 

f  31yft  .nxanor  is  held  of  the  manor  of  Wax^grave  by. 
copy  of  court-roll.  Lands  are  demisable  by  the. 
Ippd  in  fee-simple^  for  life  or  years. 

JVoktngf  Surrey. 

t.  llhfife  vere  many  disputes  Jbctween  SirEditaid: 
ZtmtAMtodi  the  tenants  respecting  the  customs  of 
die>nieiiorj  which  were  at  last  settled  by  a  decree 
in  the  Exchequer,  in  Trinity  Tenq,  8  Charles  1st. 
16639  as  follows: — The  fines  are  declared  to  be 
uncertain  and  aiintrable.  The  copyholders  may 
take  tivbeD  (^oak^.aah  and  ehn,  growing  on.their 
eopyhcMa,  far  repairing  and  amending  the. same, 
tttd  aU  imossary  bootes  to.be  ,spenk  and  used  on 
their  copyhold  tenements  by  the  view,  of  the  lord. 
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or  his  bailiff,  according  to  the  assize  of  the  forest, 
and  not.  otherwise ;  but  not  to  take  timber  on  one 
copyhoM,  to  be  spwt  and  employed  on'  another. 
If  several  copyholds  be  passed  by  one  surrender, 
several  fines  and  heriots  (being  heriotable)  shall  be 
paid,  and  several  copies  thereof  made.  If  a  copy- 
holder surrender  pert  o(.  his  copyhold  which  is 
Eeriotable,  heriots  shall  be  paid  fipr  svch  parcels  so 
surrendered.  As  to  digging  and  taking  turfs, 
heath,  fern,  loam,  gravel,  day»  wd  ragaitones  on 
the  waste,  the  lord  is  entreated  by  the  court  to  let 
die  tenants  have  the  same  in  reasonable  manners 
and4n  places  convenient,  by  assignment  as  afpresaid, 
and  according  to  the  assize,  of  the  forest,  without 
entering  into  the  coverts  and  layers  of  his  Msyesty's 
deer  there.  If  any  ^yholder  die,  his  heir  being 
within  age,  the  custody  of  the  body  and  land,  of 
such  heir  shall  be  committed  by  the  lord  to  the 
next  of  kindred  of  the  heir  to  whom  the  land  can- 
not descend,  he  being  a  fit  person,  at  a  reasonable 
fine  and  upon  reasonable  security.  The  lord  not 
to  exceed  the  rates  formerly  used. — Manning's 
Surrey,  v.  i,  p.  1 24. 

.  Walsall,  Stqffbrdshire. 

.  The  copyhold  tenures  in  this  manor  are  not 
burdened  with  fines  or  heriots,  paying  only  a  few 
pence  annually  to  the  lord  as  acknowledgment ;  a 
copyholder  may  sell  his  estate  without  any  restrict 
tion  in  regard  of  dower,  or  being  at  the  heavy 
expense  of  suing  for  a  fine  at  the  courts  of  Londnu 
-r-Sbaw's  Staff,  v.  2,  p.  73. 
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tVJutchurch  and  I)odingt(m^  Shropshire. 

The  Gttstom  of  tim  mtoor  is,  l^at  the  first  wife 
dudl  hare  her  freehench  in  all  the  land  the  husband 
was  ever  seised  oi  during  the  coverture ;  that  the 
second  wife  shotdd  have  a  tnoiety ;  and  the  third  a 
tnird  part,  so  long  as  she  kept  her  husband  above 
ground. — 2  £q.  Ca.  Ab.  ioi« 

« 

Yarmmiffif  Norfolk. 
'  That  every  deed  made  and  sealed  ibr  the  convey- 
ance of  houses  or  lands  within  this  burgh,  are  to  be 
enrolled  in  the  court-roll  of  the  said  btirgh,  and  such 
enrolment  shall  be  as  valid  as  if  the  same  were  made 
in  any  df  the  king'b  courts  at  Westminster.  And 
if  any  deed  so  enrolled  be  lost  or  burnt,  the  said 
court-rolls  shall  be  accepted  as  evidence.  To  enable 
a  married  woman  to  pass  her  interest  in  any  houses 
aud  lands,  she  must  be  solely  examined  by,  and  ac* 
knowledge  the  deed  before  the  bailiflf^,  which  exa- 
mination shall  appear  of  record  to  be  enrolled  on 
the  court-rolls.  All  releases  enrolled  debar  the 
releasor,  being  of  full  age,  for  ever.  So  a  widow's 
release  of  dower,  on  which  she  shall  be  examined, 
debars  her  for  ever.  The  widow  to  have  dower, 
notwithstanding  her  husband's  conveyance.  A  will 
enrolled  within  a  year  and  a  day  is  a  good  title  to 
all  the  cUimants,  the  widow  having  her  dower.' 
Eldest  son  to  be  heir,  or  daughters  co-heirs,  if  no 
son.  A  Woman  may  sue  for  her  dower  in  the 
bargh-court.  Burgh^oourt  to  be  k^t  oiice  a  week^ ' 
and  adjourned  at  the  bailiff's  will— For  more  of 
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the  cuatomSy   see  Blomefield's  Norfolk,,  y.  ii, 
p.  332. 

ZTphall,  Norfolk. 

The  customs  of  the  manor  are  these ;  the  fine  is 
at  the  lord^s  will,  the  copyhold  descends  to  the 
eldest  son,  they  cannot  waste  their  copyhold  houses 
nor  fell  timber  without  licence. 

• 

Yardley,  Hertfordshire. 

.  In  thismanor  there  is  an  ancient  custom,  that 
if  any  tenant  died  seised  of  any  copyhold  land  held 
hereof,  without  heir  male,  and  leave  two,  three  or 
more  daughters  or  sisters,  the  eldest  daughter  or 
sister  shall  be  sole  heir  to  such  copyhold  land,  and 
the  other  daughters  or  sisters  shall  have  no  part 
thereof* — Salmon,  Herts,  p.  323. 

Henrworth,  He7*t/brdskire. 

In  this  manor  some  lands  are  held  by  fealty, 
suit  of  court,  certain  rents  and  services.  If  any 
tenant,  alien,  die  seised  of  lands  by  free  deed,  the 
heir  at  law  must  be  admitted  by  the  rod,  do  his 
fealty,  and  pay  his  relief.  If  more  than  one  pur- 
chase or  descent  hath  happened  since  the  last 
court,  upon  the  presentments  of  the  several  pur- 
chases and  descents,  the  tenant  shall  be  admitted, 
and  pay  a  relief  upon  every  alteration. 

Hifde,  Hertfordshire. 
In  this  manor,  upon  a  death  or  alienation,  the 
heir  or  purchaser  pays  6d.  va  acre  for  a  fine,  and 
10^.  for  aheriot. 
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Kermooriky  IIer{ft/rdshire. 
The  custom  of  this  manor  is  to  pay  but  a  p^miy 
fine,  either  upon  deiscentvior  purchase,  be  the  estate 
great  or  small;  for ,^he.. relief  of  their  freQ  Jands. 
the  same  is  pai4-  t 

Copyholds  are  of  inheritance. 


^tmm 


•i'    o 


ANdfiNt  DEMESNE. 

•  '         r  •     *  •  ,  .  . 

.  Those  manors  are  called  ancient  demesne  which 
vereiit^the  hands  of  Edward  the  Confessor,  or 
WiUimi(th0  Conqueror.}  and  the  tenants  had  six 
priVfilages.  i.  Ttyit^they  should  not  be  impleaded 
for  any  of  their  lairds,  &c.  out  of  the  said  manor. 

2.  They  cannot  be  impannelled  to  appear  at  any 
court,  upon  any  inquest,  or  trial  of  any  cause. 

3.  They  are  quit  from  all  manner  of  tolls  for 
things    concerning    husbandry    and     sustenance. 

4.  From  taxes  and  tallage  by  Parliament,  unless 
they  be  specially  named.  5.  From  contributions 
to  die  expenses  of  the  knights  of  Parliament,  &c. 
€•  If 'they  be  severally  distrained  for  other  services 
they  all,  for  saving  of  charges,  may  join  in  a  writ  of 
monstraveruntf  although  they  be  several  tenants. — 
4  Coke  Inst.  269. 

Altorit  Hampshire,  3  Lev.  Rep.  190. 

AlretDOBj  Staffordshire,  2  Show.,  Cop.  37.. 

'  Andover,  Hampshire,  Madox  Firma^  B.  210. 

Aylesbury,  Buckinghamshire,  Qurdon  Hist.  226. 
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Bowden,  Leicestershire. 

In  the  case  of  Griffin  v.  Palmer^  Hob.  1889 
Domesday  Book  was  produced,  when  it  appeared 
that  Bowden,  Leicestershire,  was  ancient  demesne* 
and  not  Bowden,  Northamptonshire. 

Brajf^  Berks,  1  Salk.  Rep.  56 ;  1  Show.  Cop.  76. 

Bramesgrove,  Worcestershire,  Hob.  47;  iLutw. 
711 ;  1  Show.  Cop*  78. 

Ghippenhanh  Wiltshire,  Madox  Firma,  B.  248. 

Dymock,  Gloucestershire,  Atkyn's  GIouc.  149. 

Edenstowe,  Nottinghamshire,  Madox  Firma,  B.  76. 

Eseter,  Devonshire,  Isaac,  Exeter,  48. 

GilUngham,  Kent,  3  Lev.  Rep.  305. 

Hammgdon,  Wiltshire,  a  Lutw.  Rep«  1144. 

Longhope,  Gloucestershire,  1  Sid.  Rep.  147  ; 

1  Show.  Cop.  373.  {ante  400.) 

Lostock,  Norfolk,  Cro.  Eliz.  227. 

Ormshf,  Norfolk,  Madox    Firma,    B.    93  j 

2  Show.  Cop.  423. 

Bickmersworth,  Herts,  Salmon,  109. 

Weston  Favell,  Kingsthorp,  Geddington, 

Brigs  tack. 

See  Bridges,  Northamptonshire. 
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No.  XVIII. 

SURRENDERS. 

Abstract  of  Stat.  55  Geo.  ill,  c»  192. 

SY  this  Statute  it  is  Enacted,  that  in  all  cases  Dispositions 
where,  by  the  custom  of  any  manor  in  England  or  esutef  br^wUi 
Ireland,  any  copyhold  tenant  of  such  manor  may,  "^  effectual 
by  his  or  her  last  will  and  tciptament,  dispose  of  or  tIous  sunen* 
appoint  his  or  her  copyhold  tenements,  the  same  ^  hereof. 
having  been  surrendered  to  such  uses  as  should  b6 
declared  by  such  last  will  and  testament,  every 
disposition  or  charge  made,  or  to  be  made  by  any 
roch  last  will  and  testament,  by  any  person  who 
shall  die  after  the  passing  of  this  act,  of  any  luck 
copyhold  tenements,"  or  of  any^nght,  title  or  inte-  / 

rest  in  or  to  the  same,  shall  be  as  valid  and  effectuad 
to  all  intents  and  purposes,  although  no  surrender 
shall  have  been  made  to  the  use  of  the  last  will 
and  testament  of  such  person,  as  the  same  would 
have  been  if  a  surrender  had  been  made  to  the  use 
of  such  will. 

Provided,  that  no  person  entitled,  or  claiming  Persons  ad- 
to  be  entitled  to  copyhold  lands,  tenements,  or  J^^^JJ^^ 
hereditaments,  in  consequence  of  any  testamentary  °^tai7  dis- 

j«         •,•  11-1.  .11        1         1     •       3        .1       positions  to 

oispositiony  shall  be  entitled  to  be  admitted  to  the  pay  the  Uk* 
same  by  virtue  of  any  thing  in  this  act  contained,  ^j^tli" 
except  upon  payment  of  ril  such  stamp  duties,  fees,  ^><^  payable 
and  sums  of  money,  as  would  have  been  lawfully  renden. 
due  and  payable  in  respect  of  the  surrendering  of 
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Prorisoas  to 
iiot  raideiii^ 
itieffectotl 
•iiy  devise 
Utat  would 
olherwiso 
iMve  been 
validyfcc. 


such  copyhold  lands,  tenements  or  hereditamentSi 
to  the  use  of  such  will,  or  in  respect  of  the  pre* 
sentingy  registering  or  edroUing  such  surrender, 
had  the  same  lands,  tenements  and  hereditaments 
been  surrendered  to  the  use  of  the  will  of  the 
person  so  disposing  of  the  same ;  all  such  stamp 
duties,  &c.  to.  bA  paid  in  addition  to  the  stamp 
duties,  fees,  or  sums  of  money  due  or  payable  on 
the  admission  of  such  person  so  entitled  or  claiming 
to  be  entitled  to  the  sam^  copyhold  lands,  tene* 
ments  or  hereditaments,  and  the  stamp  duties  to  be 
affixed  to  the  copy  of  the  admission. 

Provided  also,  that  nothing  therein  contained 
shall  be  construed,  deemed  or  taken,  at  law  or  in 
equity,  to  render  invalid  or  ineffectual  any  devise 
or  disposition  of  any  copyhold  lands,  tenements  or 
hereditaments,  or  of  any  right,  title  or  interest  in 
or  to  copyhold  lands,  tenements  or  hereditaments, 
which  would  be  valid  or  effi^itual  if  thp^act  bsd 
not  been  made ;  or  to  render  valid  and.  ^aQfectuil 
any  devise  or  disposition  of  cc^yhold  land%  tene- 
ments or  hereditaments,  or  of  any  right,  ftc/.  which 
would  be  invalid  or  ineffectual  if  a  surrender  had 
been  made  to  the  use  of  the  last  will  and  testament 
of  the  person  attempting  to  dispose  of  the  same 
by  wiil ;  any  thing  thereinbefore  contained  to  the 
contrary  notwithstanding. 
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N.  6.    The  Figures  (except  where  diey  relate  to  matters 
contained  in  the  Appendix,)  refer  to  the  nuirginal  paging. 


A. 

j^CTION — will   lie   against  the   lord    if   he    ente^ 

wrongfully  on  the  copyholder       -    vol.  i.  page  45 

So  it  may  be  brought  by  the  surrenderor,  if  the  lofd 

refuse  .to  admit  the  surrenderee         *        -     i«  241 

But  it  will  not  lie  against  a  tenant  if  he  refuse  to 

take  a  surrender  out  of  court  -        -        -       i.  79 

Heir  nray  maintain  trespass  befoVe  admission      i.  244 

— But  not  a  surrenderee     -        -        -        -     i.  101 

Nor  shall  an  heir  maintain  an  action  in  the  court  of 

the  manor  till  he  be  admitted  -        -        -*  i.  245-6 

See  Ejectment  and  Trespass, 

Admittance — nature  of  -        -        -       i.  230, 248 

When  necessary,  and  when  not  -        i.  254,  270,  280 

What  may  be  done  before  admittance  by  the  heir 

i-  59^78,  102,  121,  124,244 
—by  other  persons  taking  by  act  of  law       -     i.  247 
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IJhn  figures,  except  mtrked  thai  *,  refor  to  the  wmt^mMt  P^C*"!-] 

— ^by  surrenderor  before  the  admittance  of  the  sur- 
renderee        ......         vol,  i.  94 

— ^by  surrenderee        -    i.  59, 60, 100, 101-2-3,  248 

Compulsory  as  to  the  lord,  and  in  what  cases  he  shall 

be  compelled  -        -    i-  5J^#  93#  103,  105, 240,  241 

— as  to  the  heir  -        -        -        -       i.  230,  &c.  319 

—the  surrenderee i.  237 

How  made         -        -        -        -        -  i.  236-7, 259 
What  shall  amount  to  an  admittance  -      i.  246,  and 

N.  {y\  248,  258,  8ic. 
Admittance  by  implication  i.  60,  loi,  248,  268 

Admittance  need  not  be  coram  paribui         -     i.  249 


The  lord  is  only  an  instrument 
Admittance  out  of  court 
•—out  of  the  manor     • 
Who  may  admit — ^lord 
Steward     •        •        - 
Under-steward   - 
Stranger    -        .        • 
Admittance  of  an  heir 
Grantee     .        -        • 
Surrenderee 
Particular  tenant 


.   i.  254,  281 
L  250,  252,  259 

-  i.  253 
i.  248,254,255 
i.  249,  252,  255 
i.  249,  252,  256 

-  >•  357 

-  i.  244 

-  i.  364 

-  i.  259 
i.  196,  276,  296 


Of  the  surrenderee   of  a  remainder  or  reversion, 

i.  277,  288,  297 
— or  heir  of  the  reversioner,  &c.  -        •  i,  297-8 

— or  of  a  joint-tenant  or  coparcener     •     it  272, 277, 

V9 
—of  a  termor     -        -        -        i.  242,  272,  8ic.  301 

-*-of  executors 1.300,  301 

of  a  trustee  .        .        -       j.  jgo,  270, 293 
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[The  figures,  except  nierked  Urns  *,  refer  to  the  BMrginal  pegiug-] 

Guardian  ------        w/.i.  27a 

Joint-teoanU     -        -        -        -      i.  ^ja,  277, 298 

Coparceners      -----      i.  372, 277 

Tenants  in  common  -  .  -  -  -  i.  272,  280 
Widow,  tenant  by  curtesy,  8cc.  -  -  -  i.  272 
Surrenderor  taking  a  new  estate  -        -     i.  288 

But  a  reversioner  shall  not  be  admitted  on  the  deter- 
mination of  a  particular  estate         -        -     i.  276 
Nor  a  person  having  only  a  right  or  equity  -     i.  270, 

8^c«  ^93)  &c. 
Nor  can  the  lord  be  admitted  -  -  -  i.  281 
Nor  the  bailiff,  as  such  -  .  -  •  i.  295 
Admittance  by  attorney     -        -        -        -     i.  258 

—  by  guardian  -  -  -  i.  234.  ii.  102 
Admittance  may  be  pleaded  as  the  grant  of  the  lord 

i.  24,  52,  n.  (p),  98 

Admittance  under  an  erroneous  or  mistaken  claim 

gives  no  title  even  against  the  lord         i.  24,  n.  (/)• 

—  entry  on  a  person    wrongfully  admitted.     Sbe 
Enity. 

Admittance  cannot  be  rehised  till  the  fine  be  paid 

i.  263 

—  but  it  may  be  waived  by  the  lord    -        -     i.  291 

—  or  the  heir    ------     i.  322 

Admittance  shall  relate  to  the  time  of  the  surrender 

i.  103,  128,  283 

—  or  of  the  bargain  and  sale  by  commissioners  of  a 
bankrupt       -----        •     i*  105 

Admittance  on  a  surrender  of  copyholds  for  securing 
.    an  annuity  need  not  be  memorialized      i.  103,  n.* 
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[The  figures*  eiccpt  marfted  that  *,  refer  f  the  iMrgiDal  ptgtng-J 

Adtaneemepti — what  shall  be  -        -        voL  u  fti4 

Advomson  in  gros$ — not  grao table  by  copy  -  i.  3s 
Afftering—o(  BXi  amerciament  -  -  -  ii.  178 
Affirmation — of  a  quaker,  as  homager^  ii.  34,  n.  (<!)• 
-rfge— of  majority  .        -        .    11.931109,0.(1). 

Aid — plaint  in  the  nature  of  a  writ  oiaiel  ii*  36, 

n.(g)- 
Agreement — Sbb  Conirad. 

^/fffi~cannot  be  a  copyholder      -        -        -       i^  31 

Alienation — of  copyholds      -        -        -    i.  4a,  50, 93 

_  • 

Progress  of  alienation  i.  148, 150,  tie.  160,  &c. 

AUenation — of  chattels,  to   defraud  the  lord   of  his 

heriot    ------  ii.  141,  i68 

—  Heriot  on  alienation  -  -  -  ii«  133^  159 
Amerciament — for  not  doing  suit  •  -  ii.  28-9, 177 
Auets — copyholds  not  assets  -  -  -  i.  140 
Auignment — of  freebeocb      -        -        -  -    ii.    90 

—  of  curtesy  ^  -  -  -  -  -  ii.  93 
Alkington — See  Cu8t0ns  of  Berkeley. 

Annuitant — not  to  contribute  to  a  fine  i.  297,  n.  * 

Annuity — See  Admittance. 
Arlingham — See  Customs  of  Berkeley. 
Ashley — See  Customs  of  Cheltenham. 
Assiu — heir  cannot  maintain  an  action  in  the  nature  of 
an  assize  before  admittance     -        -        *     i.  246 
See  Plaint. 
Assumpsit — will  lie  for  the  fine  of  a  copyholder      i.  321 
Attorney — surrender  by    -        -        -     i.  65,  81c.  77-8 

—  Admittance  by      -        -        -        -        -     i.  258 

—  to  do  suit-    -        •        -        -         ii,  106,  1 76-7 
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[The  CguTM,  except  Barked  tbo**,  Vefer  to  tbc  mu^inU  ptginf.] 

AxHUwry — on  the  heir  before  admittance  wl.  i.  246,  8cc. 

— On  avowry  for  taking  an  heriot  it  must  be  alleged 

of  what  nature  the  heriot  is     ...    ii.  139 

— and  that  the  beast  or  good  wds^  the  property  of 

the  tenant  at  the  time  when,  Sic,      -        •  '  ii.  166 

— is  not  within  the  statute    38   Hen*  VIII.    c.  2. 

ii.  267,  n.  (<). 
— for  rent  -        - ii.  183 


B. 


Badlington.    See  Glauenbwy. 

BatV;^^^— of  a  manor  cannot  grant    -        -        -      i.  30 

But  he  may  take  a  surrender  by-  custom  i.  68^  77 

He  cannot  use  force  in  seizing     -        -      i.  238,  n.  * 

He  shall  not  be  admitted  as  pernor  ofprofits      i.  272 

Bailiwick — not  grantable  by  copy  -        -        -    i*    32 

JBanArtip^— surrender  by  assignee    -  i.  105,  294-5 

Fine  by  the  vendee     -        -      ,  -  i.  294-5 

Surrender  supplied  against  the  assignees        -    i.  145 

Baron — court         -        -        -        -        -  i.  8.    ii.  i,  4 

Barons,    See  Lard. 

Barony — synonymous  with  manor  -        -        «       i.    7 

Battle— \x\9X  by i.  10 

Benchers — suitors  so  called     •     i.  10,  273,  275.    ii.  69 

>53#n.(«) 
Beneficia       -        -        -        -        -        -        i-  23, 148 

Berkeley  manor ^  in  the  county  of  Gloucester,  customs  of. 
Append.  No.  VIL  -        -  -    •  297,  •312 
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[Th«  figures,  except  mwked  thus*,  tefer  tv  the  margliMkl  pttging.] 

Bewd/ey  manor,  in  the  county  of  Worcester,  customs 

of.    See  Append.  No.  XVII.  -    w/.  ii.  ^362 

Bomi'days     ------     ii.  106, 184 

Botes — copyholders   may  take   them  without  custom 

Bri ii.  10 

C. 

Cam.    See  Customs  of  Berkeley. 
Canot^ry.    See  Customs  of  Berkeley. 
Capite — tenants  in  -        -        -        -        -      i.    6 

— not  within  the  stat.  of  quia  emptores  -       i.  12 

— alienation  by i.12, 14 

Chancellor — the  lord,  is  chancellor  in  his  court       ii.  24 
Charitable  uses — copyhold   estates  are  within  statute 
9  Geo.  2,  c.  36 ;  and  conveyances  of  them  to  cha- 
ritable uses  must  be  made  with  the  formalities 
required  by  that  act         -       i.  2i3yn.<t<)    11.192 
Charlton  Kings.    See  Customs  of  Cheltenham. 
Cheltenham  manor,  and  manor  of  Ashley,  otherwise 
Charlton  Kings,  in  the  county  of  Gloucester,  cus- 
toms  of,  as  settled  and  confirmed  by  stat.  1  Car.  I. 
Append.  No.  IX.  •sss,  ♦343,  and  X.  •344,  •347 
Child — surrender  supplied  in  favour  of    -        -     i.  133 

Advancement 1.214 

Civil  jurisdiction — under  the  feudal  law  -       ii.  4 

Clans    - i.  4 

Common — tenants  in — admittance  of      -       i.  272,  280 

Fine i.  299 

Partition  by ii.  194,  n.  (0 


INDEX.  40S 

pTbe  flgom,  Mccpt  nuked  thai  *,  rcfin  to  the  nngiiMl  pafiag.] 


vol.  i.  304 

•  "-179 

-  i.    3« 

•  i.  368 

-  r.  37« 
i.  1 16,  8cc* 

.    ii.  119 

i.  61,  tao 


SorreDder  by      •        .       ^       . 
Suit  by      -        -        •        -    .    - 

Commons — not  gran  table  by  copy  • 
EztiDGt  OD  enfiranchisement 
Grant  of    .        -        -        -        . 

Com&Vtm-^-sarrender  on  •  - 
License  on  •  -  .  . 
Release  of  condition  ... 
Who  shaO  take  advantage  of  a  condition  "  i.  120 
On  its  being  broken,  the  surrenderor  shall  be  in  of 
.  .    his  old  estate  -        -        .  u  121, 270-1 

Contract — for   sale  of  copyholds — when  performance 

shall  be  decreed       -        .        -        -  i,  245'-6, 213 

— ^for  license       -        -        -        -        -        .    ii.  120 

Contribution — for  snit ^'  ^79 

Coparceners — admission  of  -  -  *  i.  272, 277 
Fine  --.---.-i.  298 
Surrender  by      -        •        -        -        -      i.  279, 303 

Partition ii.  194,  n.{t) 

Release -    i.  279 

Suit ii.  179 

Of  entry  by  coparceners  (being  lords)  in  case  of 

forfeiture        .        -        -        .        -        -     i.  345 

Holding  courts '       -     ii.    6 

CopjfAoIcb— origin  and  progress  of  -  -  -  i.  6, 41 
Derived  from  villeinage  -  -  i.  6, 1 1 ,  90.  ii.  4 
Must  be  within,  and  parcel  of,  a  manor  i.  19,  32 
And  held  '^  by  copy  of  court  roll "  •  -  i.  40 
"  At  the  will  of  the  lord  "  -  -  i.  11,  41 ,  45, 91 
**  According  to  the  custom/'  &c.  -        -         i.  41, 91 
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[The  &|orf %  cicept  marked  tbm  *,  refer  to  the  nurginal  ptfUif.] 

—by  which  the  copyholder  shall  be  in  -  vol.  i.  35^  41 

43,283 
What  may  be  granted  by  copy     -        -        i*  S^i  &^- 
Lord  cannot  rescind  his  grant  nor  enter  on  the  copy- 
holder while  he  renders  his  services,  &c.    i.  45,  324 
Nor  shall  the  lord  prejudice  him  by  his  acts    i*  28, 

45-6,  283 
How  a  copyhold  may  be  destroyed  -      i.  36^  46, 93 

Ssx  Extingui»hmem$  and  Enfranchkermtnt. 
Who  may  be  a  copyholder  •        -        -        -      i.  30 
The  freehold  is  in  the  lord  -        -  i.  44.    Sbb  i.  193 
Copyholds  are  not  assets     -        -        -        -     i.  140 
Bat  are  subject  to  trusts.    Sbb  TVus^f. 
Seb  jtUenatwHy  GranU,  &c. 
Corporal  jervicei     -        -        -        -  •   ii.  184 

Cofjionxitoit-— cannot  be  a  copyholder  (Q.)        i.  31,  242 
Heriot  on  the  death  of  the  head    -        -        -   ii.  1 55 
CovenatU — no  surrender  -        -        -        -     i-    57 

— nor  lease i.  328 

Covenantee  may  assign,  and  no  fine  will  be  due  i.  294 
Sbb  Contract. 
C011H— baron,  incident  to  a  manor        i.  8^  22.    ii.  i,  7 
The  suitors  are  judges         -        -        -        -        i.  9 

— is  the  court  of  the  freemen      i.  10,  n.  (r).     ii.  1,  4 
Leet  ------  -ii-S 

Customary  court         -        -  i.  10,  1 1.    ii.  4,  6,  &  n. 
Must  not  be  out  of  the  manor        i.  253^  318.    ii.  8 
Who  may  hold  a  customary  txiurt        -        -      ii.    6 
Manner  of  holding  it  -        -        -        -        -      ii.  28 

Style  of     -        -        -        -        -        -        -      ii.  30 
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[The  figurtff.eiMpt  mftrked  thai  \  rafer  to  the  mMfiaal  pa^og.] 

— When  to  be  held  .  -  .  -  tw/.  ii.  19 
Whether  it  can  be  held  by  the  grantee  of  the  inhe- 
ritance of  all  the  copyholds  in  a  manor  i.  i8.  ii.  7 
Courts  held  in  the  open  air  .  •  4.  ii^  g 
Courts  held  under  trees  -  -  *•  -  ii.  13 
Courts  held  in  the  gates  of  the  city  -  -  .  ii.  15 
The  manor-house  called  "  the  Court "  -    ii.    18 

See  StiU. 
Comlfff — See  Cmstoms  of  Berkeley. 
Crediion — Surrender  supplied  in  their  farour,  i.  139, 140 
— supplied  against  assignees  of  a  bankrupt        i.  145 
Criminal  JuriidUtion — under  the  .feudal  laws  -    ii.      a 

Crmada --i.  150 

Cm  in  vita  -        -        -        -        -     ii.  36,  n.  (g),  189 

Curteey — what,  &c.        -        -        •        •  ii.  68,  70,  93 
—only  by  special  custom  of  copyhold  lands  •    i.  273 

ii.  71,  92 
— ^may  be  <rf  a  trust    -        -        -        -         ii.  80,  95 

--i-may  be  without  issue      -        -        i.  273*4.  ii.'93 
— cannot  be  defeated,  as  freebench      «        -    ii.   94 
Assignment  of  -        -        -        -        -        -    ii-    93 

— of  whom  the  tenant  shall  hold         -        -    ii.  137 
shall  do  suit      -        -        -        -        -        -    ii.  175 

The  husband  entitled  though  the  wife  was  not  admitted 

i-  345 
So  he  may  enter  without  being  admitted  himself 

i.  247 

Admission  of  tenant  by  the  curtesy     -        -     i.  272 

Fme i-300 

CiiHom— its  nature  and  requisites   -        -        •    ii.    55 
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[The  ifoics*  cseept  nailnd  ihvf  •,  rafiv  to  tfat  —tinil  PH*^*3 

—how  tried  -  -  -  -  •  volAu^g 
— taken  Btrictly  -  -  -  -  -  "•  59 
*— running  with  the  land  -  -  -  -  ii.  65 
—-extinguished  -        -        -        -  i.  368.  ii.  86 

Sbe  Dttceni. 
— for  tenant  for  life  to  name  hit  taccetsor        i.  43-4 

n.  (A),  308,311 
— to  lease,  if  lord  refute  license  -  -  '  -  ii.  120 
— ^to  devise  copyholdt  without  a  turrender  to  will 

11.  74,  n.  im) 

Cmiomi~*o(  the  manor  of  Berkeley ^  together  with  itt 

branches  or  snb*manors  of  Ham,  jltkingtaHy  Hintan, 

Slimbridgt,  Hur$if  Saget,  Cam,  Cowley,  Canon- 

bwy,  Wotton,  Forren,  ArUngham,  Berkdey,  and 

fVohoH  Burroughs,  in  the  County  of  Gloucester, 

Append.  No.  VII. .       •       -       -      •297,  •sia 

^«of  the  manor  of  Bewdiey  in  the  county  of  Wor« 

cester,  note  of.  Append.  No.  XVII.  -     ^363 

— of  the  manor  of  Cheltenham,  and  of  the  manor  of 

Jshley^  otherwise  CharUoh  Kingi,  in  the  county 

of  Gloucester,  as  settled  and  confirmed  by  stat.  1 

Car»  1.  Append.  No.  IX.  •sss,  *343,  and  X.  ^344, 

•S47 
— of  the  manor  of  DawUih,  in  the  county  of  Devon, 

Append.  No.  XI.    -        •        .        -    •348,  •351 
---of  the  manor  of  Dymock,  in  the  coanty  of  Glou- 
cester, Append.  No.  I.     ...    *iii  9,^229 
*-of  the  manor  of  Epsom,  in  the  county  of  Surry, 
noteof.  Append.  No.  XVII.     »        .       -    ^362 
^^of  the  manor  of  Fraff^eld,  in  the  county  of  Sus- 
sex, Append.  No.  VI.      -        -        -    *28o,  *296 


INDEX.  407 

[The  flgarti^  except  inerked  thu*,  refer  to  the  marpnal  pegiog.] 

— K>f  the  dens  of  ThomdcUf  Iden,  Lucton,  Swatling- 
ton,  and  Badlington,  in  the  manor  of  Glassetibury, 
in  the  county  of  Kent,  note  of,  Append.  XVI. 

voL  \u  *36o,  *3j6i 
>f  the  manor  of  Hefnelhemp$tead  in  the  county  of 
Hertford,  Append.  XIV.       -  -    ^356,  *358 

the  manor  of  Lambeth,  in  the  county  of  Surry, 
note  of,  Append.  No.  XVII.      -        •        -    •362 

— of  the  manor  of  AJai/field,  in  the  county  of  Sus- 
sex, Append.  No.  V.    -        -        -        •266,  ^279 

— of  the  manor  of  Marden  or  Marwardine,  in  the 
county  of  Hereford,  Append.  No.  XV.      -    ^359 

— of  the  manor  of  Payntwickef  in  the  county  of 
Gloucester,  Append.  No.  XIII.       -    ^354,  •355 

•-•of  the  manor  of  Richmond,  in  the  county  of  Sur* 
ry,  note  of,  Append.  No.  XVII.     -        -        *36a 

— of  the  manors  of  Stepney,  otherwise  S^ebunheath, 
and  H<ickney,  in  the  county  of  Middlesex,  as  con- 
firmed  by  stat.  21  Jac.  cap.  6.  Append.  No.  VIII. 

•3i3>  *S32 
— of  the  manor  of  Taunton  Deane,  in  the  comity  of 

Somerset,  Append.  No.  XIL    -        -    *352,  *353 
— of  the  manor  of  Thombury,  in  the  county  of  Glou- 
cester, as  confirmed  by  stat.  25  Car.  2.  Append- 

No.  IV. #256,  *266 

— of  the  manor  of  Weardale,   Stanhope,   fValmng' 

ham,  and  Sadburgh,  in  the  county  palatine  of 

Durham,  Append.  No.  III.      -        -    ^239,  *255 

—of  the  manor  of  Wivenhoe,  in  the  county  of  Essex, 

Append.  No.  XVII.         -        -  -      362 
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|Th«  figarei,  eieept  mwked  thus  *,  refer  to  the  marginal  paging.] 

— of  the  manor  of  Yetmimier  prima,  otherwise  Ubwy 

Prebendf  in  the  connty  of  Dorset,  Append.  No.  II. 

voL  ii.  ♦230,  ♦asS 

Customary  Court.    See  Court. 

Customary  Lands — not  held  ''  at  the.  will  of  the  lord'' 

i.    4A 
— Devise  of,  must  be  executed  according  to  the 

statute  of  frauds      -        -        -        -        ^     i.  131 


D. 


Damages— 00  plaint  in  the  nature  of  a  writ  of  dower, 

ii.  91,  188 

Dawiish  manor,  in  the  county  of  Devon,  customs  of. 

Append.  No.  JC I.     -        -        -        .    *348,  *35i 

Debt — will  lie  for  a  fine  -        -        -        -        -    i.  32 1 

— ^for  rent,  quare         -        -        ii.  181,  n.  (e),  182-3 
Defeasance    -        -.-        -        -        -        -i.  116 

Demesnes — what   -        -        -        -        -        -i.     6 

Copyholds  are  demesnes    -        •        •        *-     i*   32 
Dens.    See  GlassetUmry. 
Descent — custom  as  to  -        -        -        -         ii«  57,  67 

See  Custom. 
Change  of,  on  a  re-surrender       -        -        »     i.  121 
Descent  of  an  equity,  tic*  -      *  -        •       i.  120,  215 
An  executinry  trust  shall  be  for  the  heir  at  common  law 

i.  215-16 

Descent  of  the  fee  acquired  by  recovery  of  a  tenant 

in  tail i.  162,  n .  (i). 


\ 
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[Tb«  tgartt,  except  ratrked  thus*,  refer  to  the  margins]  paging.] 

^an  occupant  does  not  take  by  descent      vol.  i.  313 
Custom  as  to  descent  is  extinct  on  enfranchisement 

i.  368.  li.  65,  86 
Detinue — lies  fur  an  heriot     -        -        -        -    ii.  162 

Devise  of  an  equity  in  copyholds    -  i.  60,  124,  211 

—of  an  executory  or  contingent  interest     -     i.  211 

Custom  to  devise  copyholds  without  a  surrender  to 

will       -        -        -        -        -         -   li.  74,  n.(m.) 

— By  Stat.  53  Geo.  3.  cap  192,  dispositions  of  copyhold 

estates    by  will  are  now   made  effectual  without 

previous  surrender  to  the  uses  thereof.  See  Append. 

No.  XVIII.  voL  ii.  p.  364. 

Devise  of  copyholds  how  to  be  executed  i.  129,  &c. 

—of  customary  lands         -        -        -        -      i.  131 

Surrenderee  may  devise  without  surrender  -     i.  102 

But  not  an  heir  .        -        -        -  i.  102,  103-4 

Devisee  of  a  copyhold  taking  simply  as  a  volunteer, 

cannot  devise  before  admittance      -  i.  104.  n.  (ft;. 

See  mil. 
Discontinuance — A  surrender  will  not  work  a  discon- 
tinuance       -        -        -        -        -        -      i.    65 

Dispensation  of  forfeiture       -        -        -        "     .*•  349 
Who  may  dispense  -        -        -        i.  349*   ii.  112 
What  shall  be  a  dispensation     -     i.  351-2.    ii.  178 
But  there  tnust  be  notice,  or  there  shall  be  no  dis- 
pensation     ------     i.  350 

What  acts  may  be  dispensed  with      -  i.  350-1 

Difsetsfe— continues  tenant  to  the  lord    i.  61.    ii.  146 


I 
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410  I  N  D  £  X. 

[The  fignres,  e^ept  maiked  Uioi  *,  refer  to  Ihe  nuaginal  p^gokg.'] 

Disidsin — cannot  be  properly  of  a  copyhold  voL  i.    61 

"•  77>  M7 

Surrender  to  a  disseisor  of  a  manor  *  *  .  i-  75 
—Admission  by  -  -  ^  -  -  i.  255 
But  he  cannot  grant  •        -        -         i.  28,  75 

— nor  dispense  with  a  forfeiture  -        -     i.  350 

ii.  ii2y  113 

— Plaint  in  nature  of        -        -        -        -    ii-    35 

Heriot  on  the  death  of  the  disseisee    -        -    ii.  146 

Diiiress — ^for  heriot       -        -        -        -        -    ii,  167 

not  within  the  statute  7  Hen.  VIU.  c.  4. 

21  Hen.  VIII.  c.  19.     it  Geo.  II.  c.  19.    ii.  168 

— for  not  doing  suit      -        -        -        -        -    ii.  177 

— for  rent    ------    ii.  iSo,  182 

— ^for  corporal  service  -        -        -        -        -    ii.  184 

Donpfr— Plaint  in  the  nature  of  a  writ  of  ii.  36,  n.  (g). 

See  Freebench, 
Due  days     ------    ii.  106,  184 

Dymock  manor  in  the  county  of  Gloucester^  customs  of. 
Append.  No.  I.     -        -        -        -  219-229 

E. 

Ejectione  auiodid^ — Action  in  the  nature  of,  lies  for  a 
guardian  by  custom       -        -        -  ii.  109,  n.  (A) 
Ejectment — By  an  heir  before  admittance    i.  244,  246 
And,  after  admittance,  a  copyholder  who  took  un- 
der a  surrender  may  lay  his  demise  before     i.  104 
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[The  ignrtSt  ttoepC  marked  that  *,  refer  to  the  mergiDal  pegiog.] 

A  bishop  being  lord  may  maintain  ejectment  for  waste 

done  during  tbe  vacancy  of  the  see    vol.  i.  344-5 

<— on  a  lease  of  a  copyhold    -        -        *    ii«    37 
Election — Of  the  lord's  election  as  to  heriots     ii.  139 

n.  (jt),  143 

Ettfranchisement — What        -        -        -        -     i,  362 

How  effected    -        -        -        -        -     i.  362,  &c. 

Modes  of  enfranchisement         -        -        -     i.  365 

Release  of  the  lord 1-366 

Who  may  enfranchise        .        .        -        .     i.  363 
The  lord  tenant  for  life,  &c.  cannot  enfranchise 

absolutely i.  363 

Enfranchisement  to  tenant  for  life  shall  be  for  the 

benefit  of  those  in  remainder  also    -        •    i.  364 
Oq  enfranchisement  tbe  lands  are  severed  from  the 

manor  -        -        -        -'-        -        -i.  367 
And  therefore  no  services  can  l>e  reserved  to  the 

lord  who  enfranchises    -        -        -        •     i.  367 
So  the  customs  which  attached  to  the  lands  a$  copy- 

AoU  are  gone         -        -        -  i.  368.    ii.  66,  86 

So  of  common  - i,  368 

— may  upon  proper  evidence  be  presumed  even  against 

the  crown i.  365,  n.* 

Form  of  Enfranchisement  •        -        -        »     i.  369 
Entails — History  of      -        -        -        -     i.  147,  &c. 

Of  copyholds     -        -        -        •      i.  149,  153,  &c. 
Of  a  trust  -        -        -        -        -        -     i.  159 

Modes  of  destroying  an  entail  of  copyholds 

i.  161 9  &c. 
Recovery i.  161,  8tc-  180 


• 

1. 

178 

ibid. 

• 

1. 

»79 

* 

I. 

183 

1. 

181 

•  • 

It. 

120 
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[The  figures,  «ic€pt  marked  thus  *,  refer  to  the  OMrgiual  p^n%.^ 

Fine         -        .        -        .        -  vol.  ii.  39,  41 

Forfeiture  and  re-grant      >        -        -      i.  175,  Sue. 

Surrender -        - 

Grant  of  the  freehold         .... 
— of  the  legal  estate  .... 

Presumption 

Relief  in  equity         .        -         -        -        - 

Lease  of  tenant  in  tail,,  by  license 

Ex  provisione  viri  not  within  statute  Hen.  VII. 

i.  185.  n.  (x).     ii.  193 
An  equitable  entail  not  docked  by  devise  only 

i.  124,  180 
If  a  tenant  in  tail  enter  into  a  contract  for  sale  of 

bis  copyhold,  and  die  without  barring  it,  bis  issue 

shall  not  be  decreed  to  convey         -        -    i.  146 
Entry — Heir,  or  person  taking  by  act  of  law,  may  enter 

before  admittance  •••-!.  244,  247 
But  not  a  surrenderee  -  -  •  -  i.  248 
Entry  by  the  lord  for  a  forfeiture  must  be  within 

twenty  years  (Q).  •        -        -  i.  345,  n.  (0) 

on  a  person  wrongfully  aduiitted         *        -      i.    62 
Sbk  alsomy  GiTfr.  p.  i9i»  m.  281.  n.cxxix.  &  Kitch. 

82.  (b). 
— not  tolled  by  descent        -         •        •     i.  62,  n.  f 
Epsom  manor  in  the  county  of  Surry,  note  respecting  . 

customs  of,  Append.  No.  XVII.     -        -       ♦362 
Equity — in  copyholds — how  transferred  -       i-  53#  and 

n.  (q)j  60,  124,  131,  210,  211 
is  not  the  subject  of  a  surrender  -        -      i.  101 

Nor  can  it  be  forfeited       -        -        -  i.  101,  336-7 
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[The  fignres,  eicept  marked  thns  *,  refer  to  the  nmrgiiial  paging.] 

Equitable  en taii        •        -         vol.i.  159,  179,  &c. 
— recovery        ------     i.  i86 

Equitable  lien  by  deposit  of  copy  of  court-roll 

i.  116,  D.  (♦) 
Equity  of  redemption,  release  of  -  -  i.  120 
— descent  of i.  lao,  315 

Error — in  a  customary  court,  how  redressed       ii.    38 

Euheat — grant  of  escheated  lands  by^copy  -  i.  '36 
— by  what  lord  they  may  be  granted  -  -  i.  38 
Escheat  not  subject  to  a  trust  -  «  -  i.  '4i6 
— subject  to  dower  or  freebench  -  -  ii.  85 
— subject  to  lease  by  license  -  -  .  ii.  114 
— as  to  extinguishment  of  custom  on  escheat 

ii.  65,  86,  n.(z) 

— as  to  extinguishment  of  heriot      -        -    ii.  160-2 

Copyholdsy  immediately  on  their  escheating,  become 

extinguished       -----     i.  360-1 

Esioign     - ii.  33,  177 

Eitoppel — A  surrender  shall  not  operate  as  an  estoppel 

i.  60,  n.  (r),  210-11 
Court-rolls  no  estoppel    -        -        -        i.  89.  ii.  45 

Estovers — ^See  Botes. 

Estrajf — Trover  lies  for  an  estray  before  seizure 

ii.  162,  n.  (z). 

Evidence — Court-rolls    -    -        -        -        i.  306.  ii.  46 

— of  a  fine    ------  i.  306 

—of  a  custom        -----        ii.  57-9 

Executory  Interest — of  copyholds — how  created 

i.  198,  &c.  210 
-^how  transferred  -        -        -        -        -  i.  210-11 


.  •♦$ 
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[Tbeigoiw,  except  tntrked  thyi  *,  refer  to  the  margiaal  piginf.] 

— ^Trusty  how  construed      -        -        -        wL  i.  «15 
Ex  gravi  querela  -        -        -        -        -     i.  150 

Extent — If  a  copyhold  escheat,  and  the  lord  granti  and 
then  an  extent  be  issued,  the  copyhold  shall  not  be 
subject  jtoit-        -        -        -        -        -i*45 

But  if  the  copyhold  be  extended  before  grant  made^ 
its  demisable  property  will  be  destroyed    -     i.   46 
Lease  by  license  extendible         «        -        -     i.  301 
ExHngmshment'^whBt  sbaB  be  i.  54, 90,  354,  he*  ii.  86 
How  effected    -        -.       -        -         i.  354,  jfcc.  359 
Of  extinguishment  by  surrender  -        -     i*   73 

By  surrender  to  a  disseisor  of  the  manor       -     i.   75 
By  gnuit  of  the  freehold,  the  copyhold,  though  en- 
tailed, shall  be  extinguished   -        -       i.  178, 355 
But  a  remainder  shall  not  be  extinguished  by  the  act 
of  the  tenant  for  lifie        ....     !•  357 

Copyhold  on  extinguishment  falls  into  the  manor, 
and  shall  follow  it  in  its  descent,  8lc.  i.  38,  75, 93, 

360.  ii.  57,  8lc.  86 
Cuitom. 


F. 

PatVf — ^not  grantable  by  copy         -        -  -     i*    33 

False  judgment'^^oeB  not   lie  on  the  decision  of  the 

customary-court     -        -        -        -  ii.  25, 38 

Fealty — Origin,  8lc.  of         .        .        .  -      i.  263 

Form  of  the  oath       -        -        -        -  -     i.  265 

Nol  to  be  sworn  by  attorney      -        -  i.  258,  264 

Quaker  relieved  in  equity  as  to  the  oath  i,  258,  353 
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[The  figaret.  except  amrked  that*,  refer  to  the  mftrpnel  paging*] 

Sworn  in  respect  of  the  particular  tenenients 

vol.  i.  267, 290 

Fee  conditional     -        -        -        -         i.  148, 8cc.  160 

—of  copyholds  -        -        -        -        i.  I54^&c. 

Fee  upon  a  fee^^not  allowed  in  a  suiTender  of  copyholds 

1.  198,  &c. 

— though  it  may  be  in  a  will  of  them  •      L  210 

Feme  covert — surrender  by      -        -        -    »•  ^St  77>  7^ 

—To  the  use  of  her  will    -        -        -        -i.  125 

Fealty       -        -    ' i.  265 

Cannot  make,  but  may  be  an  attorney  -        -    i.  65-^ 
Shall  not  forfeit  for  non-admittance,  &c.   i.  234,  &c. 

338 

Fine i.  3^9^320 

The  lord  cannot  grant  to  his  wife         -        -     i.    31 
But  a  copyholder  may  surrender  to  the  use  of  his  wife 

i.    65 

See  Husband  and  Wife 
Feuda i-   23 

Feudal  System— Its  origin  and  progress   -        -  i.  2, 8ic. 
Feudtun  Novtun     ---'---     i.  148 

JVne— defined i.  286 

Division  of        -        -        -        -        •        -     i.  285 
Is  a  consequence  of  admittance  i.  262-3,  286 

3Q2,  314 

And  therefore  admittance  cannot  be  refused  till  the 

fine  be  paid        ....       1,263,287 

Nor  need   the  fine   be  tendered  till  admittance  be 

actually  made        .....     i.  287 

Is  payable  only  by  custom  -        -        -      i.  286 
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[The  figures,  except  marked  Ibus  *,  refer  to  the  marginal  pagiiig.] 

On  license  to  alien  vol.  i.  285,  287^  n.  (x)  323 


Due  on  change  of  the  lord 
— of  the  tenant  -        .        -        - 

As  to  a  person  having  an  authority  only  - 

Bailiff 

Bankrupt  .----- 
Cetttiy  que  trust  .        .        •        - 

Common  (tenant  in)  - 
Coparcener       -        -        -        -        . 

Covenantee 

Curtesy  (tenant  by)    -        .         .        - 

Disseisee 

Equity  of  redemption        ... 
Executor*        .        .        -        .        . 
Feme  covert     -        - .      - 
Freebench         -        -        -        -        - 

Guardian 

Heir 

Husband  of  a  feme  termor  -        -        . 

Infant 

Joint-tenant 

Lessee  with  license    .        -        .        . 
Life  (tenant  for)         .        .        .        . 


— Several  lives  • 
Occupant 
Particular  tenant 
Recoveror 
Releasee  - 
Remainder-man 
His  heir  or  grantee 


-  i.  285 
i.  286,  293 

-  i.  S94 

•     >•  295 
ibid. 

-  '•  «93 
i.  299»  3»2 

1.298 


294 

300 
292 

294 
301 

i-  319*  3«o 

-  i.  299 

•  »•  «72,  295 
i.  286,  302 

i.  300 

•  i-  3191  320 
i.  298,  312 

-  i.  301 

-  i.  311 
i.  312 

•  i.  302,  313 

.      i.  296 

-  i.  304 
i.  292,  295 

i.  296,  &c.  311 
i.  297,  &c. 
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friie  figures,  ezeept  imrked  that  *,  refer  to  tlie  marginal  paging.] 

Reveraioaer      -        •        .        .        •        t?o/.  i.  298 
— His  heir  or  grantee        •        .        -        .        ibid. 
Surrenderor  taking  a  new  estate  -        .       i.  288,  Sec. 
A  person  taking  on  a  surrender  by  a  particular  tenant 
and  remainder-man        •        •        •        -      i.  303 
— by  coparceners       -        -        -        .  Hid, 

— by  joint-tenants  and  tenants  in  cou)nM>n  •      i.  304 
A  person  continuing  the  same  estate  -        -      i.  292 
What  lord  may  claim  fines         -        -        -      i.  285 
— If  not  paid  they  belong  to  his  executor<  -      i.  321 
Fine  certain       -        -        -        .        -        -     i.  305 
— iincertain       ------      i.  306 

How  provedy  whether  certain  or  uncertain  ibid. 

How  assessed  -  -        -        -        i.  307, 3i4>  316 

Several  tenements  must  pay  several  fines   i.  303,  316 
When  restricted  and  when  not    -        -        -      i.  308 
— According  to  the  improved  annual  value  -     i*  316 
Reasonable,  and  how  shown  to  be  so  i.  307,  &  n.  (r) 
Apportioned     -        -        -        -      i.  296,  312,  313 

When  a  fine  is  to  be  paid  -        -     i-  317 

Where     -        -        -        *  -        -        ibid. 

Demand  ---•  --i.  318 

Refusal    -----         i.  307,  314-15 

Tender     .        -        -        .  -     i.  287,  317 

How  recovered  -        -        -       -     »•  319*  &c. 

Find — Of  levying  fines  in  a  customary  court       ii.  39 

JPpre-crop.    Sse  Tomura  prima. 

Forfeiture — nature  of  -        -   i.  324-5 

Tb^  cause  of  forfeiture  must  be  a  wrongful  act 

i.  325,    ii.  112 
VOL.  II.  e  E 
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[The  Hforei,  except  marked  thai  *,  refer  to  the  marganal  peging.] 

What  shall  be  the  cause  of  forfeiture  voLL  325.  i'u  1 12 
Crime;  treasoo  or  felony  -        -     i.  3251  348 

— Outlawry       ------     i.  326 

Alienation ;-— as  to  bargain  or  sale      -        -     i.  327 
— Covenant      ------     i.  328 

— Feoffment     -        -        -        -        -        -  i.  326-7 

— Fine     -------i.  326 

— Lease    ------     i,  326,  328 

— Recovery      -•       -        -        -        -        -     i.  329 

— Surrender  in  court  -        -  -     i.  328 

Refusal  of  services  i.  329,  &c.  ii.  177,  180,  184 
Non-admittance  -  i.  234,  237,  330.  ii.  96,  See. 
Non-payment  of  fine  -        -      i.  315,  317-18,  330-1 

Waste -     i.  331,  333 

Tearing,  &c.  rolls  -----  i.  333 
What  shall  be  forfeited ;  waste,  &c.  in  one  tenement, 

that  only  shall  be  forfeited  -  -  -  i.  334 
But  if  in  part  of  one  tenement,  the  whole  of  that 

tenement  shall  be  forfeited  -  -  -  i.  335 
— In  particular  estate,  shall  be  no  forfeiture  of  the 

remainder  or  reversion  -  -  i.  194,  237,  336 
Lease  by  license  shall  be  forfeited  by  the  acts  of  the 

lessee,  but  not  by  those  of  the  lessor  -  i.  336 
So  the  estate  of  the  copyholder  shall  not  be  forfeited 

by  the  acts  of  the  lessee  -  -  -  i.  336 
Who  may  forfeit  and  who  not---*A  person  i^rongfiilly 

admitted  -----  i,  101,  337 
—Coparceners  -        -        -        -        -     i.  235 

Rme  Covert     -        -  -        -     i.  338,  340 

Guardian  -  -       i.  339.    ii.  107 
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{llie  figures^  except  marked  thus  *;  refer  to  the  Meiiginal  pagiag.] 

HusbaQd  -        -        '-voLi.  338,  340.     ii.  107  . 

Infant      -        -        -        -        -        -        -     »•  337 

Joint-tenant     -        -        -        -        -        -     i.  340 

Lessee      ------.     i.  336 

Particular  tenant,  remainder-man^    and  reversioner 

i.  194,  237>  336 
Surrenderee i.  loi 

Who  shall  take  advantage  of  a  forfeiture — The  lord 

and  not  the  king   -        -        -        -        ^     i.  340 

Not  the  copyholder  in  remainder      i.  195,  197^341 


34« 
344 

345 
344 

343 


DominuB  pro  tempore  .  -  -  - 
Heir  •-..--. 
Coparceners  ---..- 
Alienee,  &c.  -.--.-- 
Lord  in  remainder  -  .  .  -  - 
Bishop,  for  acts  done  during  the  vacancy  of  die  see 

i.  344-5 
Grantee  of  the  freehold     -         -        -        -     i.  342 

How  to  be  taken  advantage  of  -        -        *     i.  345 

The  lord  mast  prove  the  cause  of  forfeiture      i.  349 

Forfeiture  not  favoured     -        -        -        -        ibid. 

Relief  in  equity         -----     i.  35a 

On  forfeiture,  the  copyhold  becomes  extinguished 

i.  360 

See  Dispemation, 

JFbrfeiiure  and  re-grant — a  bar  of  an  entail  -  i*  175 
Entry  of,  on  the  roll  -        -        -        -     i.  17S 

Formedon     ------     i.  156,  158 

Plaint  in  the  nature  of       -        -        -        -      ii.  35 
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[The  figorei,  except  marked  thus  *»  refer  to  the  marginal  paging.] 

The  count  most  be  on  the  gift  of  the  copyholder, 

and  not  on  that  of  the  lord     -        -        voL  iu  36 

If  erroneous  judgment  be  given,  relief  may  be  had  in 

equity ii*  38 

Forren — See  Customs  of  Btrkdty* 
Framfield  manor  in  the  county  of  Sussex,  customs  of. 
Append.  No.  VI.  .        -        -    •  a8o,  •  296 

FreeUnch — What ii.  68 

Claimable  only  by  special  custom  -  -  ii.  72 
How   it  differs   from   dower   at  the   common   law 

»•  73 
Does  not  attach  till  the  death  of  the  husband      ibid. 

How  it  may  be  defeated  -  -  -  -  ii.  74 
No  freebench  of  A  trust  -  -  -  -  ii.  79 
But  the  widow  taking  her  freebench,  shall  take  it 

subject  Co  a  trust ii.  88 

Claimable  against  the  lord  on  escheat  -      ii.  85 

— Grantee  of  the  freehold  -        -        .        ibid. 

,    — Where  the  husband  was  not  admitted      -      i.  245 
— In  case  surrenderor  or  surrenderee  die  before  ad- 
mittance        -        -        -        i.  103,  105.    ii.  76 
Whole  or  part  of  the  lands        -        •        -      ii.  87 

—of  the  rent     • ibid. 

For  life,  widowhood,  cha$te  viduity,  Slc.  -  ii.  89 
— Is  a  continuation  of  the  husband's  estate  ibid. 
Assignment  -  '  -  -  -  ii.  36,  n.  (g)  90-1 
Admittance       •-.•-.!.  272 

Fine i,  299 

When  the  widow  may  or  may  not  enter  before  ad- 
mittance         ii.  89-90 
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[The  figuTMy  eioepC  ouu^ed  thns  *,  refer  to  Uie  mefgiml  peging*] 

Of  whom  the  widow  shall  hold       voLiu  1371  152*3 

She  shall  do  suit ii*  175 

Freehold — Of  premises  held  by  copy  is  in  the  lord 

i.  44,  61,  193 

Grant  of  the  freehold  of  estates  by  copy       .      i.  18 

See  Extinguishment  and  Enfrenchisemeni. 

Free-suitors  -        -        -        -        -        -        -i.  8,  9 

Not  sworn  between  party  and  party  without  custom 

i.  10 
Se£  Homage. 

G. 

Gates — Justice  administered  in  the  gate         -      ii«  15 

Glassenbury  manor  in  the  county  of  Kent,  custom  of 

the  dens  of  Thomden,  Iden,  Lucton,  Swatlington, 

and  Badlington,  Append.  No.  XVI.     ^360,  ^361 

Grant — Defined   - i.  23 

Who  may  grant  and  who  not — 

BailiflF -     1.  30 

Committee  of  lunatic  -        -        -  i.  24,  n.  (m) 

A  person  having  a  conditional  or  defeasible  interest 

i.  26 
'Deputy  steward  -        -        -        -        -        -      i.  29 

Disseisor  -        -        -        -        -        -  i.  28, 75 

Dowress    -        -        -        -        -        -  i.  25, 28 

Ecclesiastic       -        -        -        -        -        -       i.  26 

Felon        -        -        •"."        "        -i.  27 
Grantee  of  the  freehold  of  all  the  copyholds  in 
a  manor         -        -        -        -        -     i.  i8.    11. 8 

— of  one    -        -        -        -        -        -        -i.  20 

E  E  3' 
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[The  figvet,  except  marked  thiu  *,  refer  to  the  imigind  paging.] 

Guardian  ------  vol.  i.  25 

Husband  and  wife      -        -        -        *  -       u  a6 

Idiot         -        •        -        -        -        -  -i.  «4 

Infant       --.----       ibid. 

Joint-tenant      -        -        -        -        -  -       i.  26 

Lunatic     -        -        -        -        -        -  -i.  24 

Outlaw      -        -        -        -        -        -  i.  24,  27 

A  person  haviDg  a  particular  interest  i.  25,  28,  39, 

45 
Though  the  latter,  it  is  said,  cannot  grant  in  parcels 

i.  25,  n.  (») 

Person  having  an  unlawful  interest       -         i.  28,  75 

Steward     -        -        •        -  *•        -       i.  29 

— deputy   -        -        -  ...       ibid, 

— deputy's  substitute  -----       ibid. 

Who  may  be  a  grantee       -        -        -        . 

What  may  be  granted         «        -        -        . 

Grant  of  waste  lands  -.-..-      i 

— with  assent  of  bomage    .        .        -        - 

Lord  not  compellable  to  grant     -        .        • 

Grant  out  of  court      -        -  -        *       i*  30 

In  reversion       ...  .    i,  37^39,47 

Must  pursue  the  custom     ...        i.  4i,ftc. 

— as  to  estate     -        -        -        -        -        -       i,  46 

— services,  8U5.  -  .     -  .      -        -        -        -       i-  48 

Grant — covenant  or  agreement  to  grant  by  teoant  for 

life,  whether  binding  on   the  lord   in  remainder 

i-25,n.§ 

enfranchisement  by  grant  of  the  freehold  presumed 

after  20  years  -        r        *        -     i.  365,  n.  • 


30 
32 
33 
35 
43 
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|The  figures,  ex€q>t  markod  thus  *,  refer  to  the  mu^^nal  paging.] 

Gratd^^custom  for  tenants  to  dig  gravel  and  sand  on 

the  wastes      -        -        -        -     voL  i.  333,  n.  (g) 

Form  of  a  grant    .     -        -        -    i.  49,  and  see  1 1 3 

Guardian — in  chivalry  -        -        -        -        -    ii.    99 

— in  socage       -        -        -        -        -        -ii.  100 

Of  copyholds  by  custom     -         -        -        -       ibid. 

—without  --.---    ii.  101 

— under  thestat.  12  Car.  II.       -        -     li.  loa,  196 
— under  the  stat.  9  Geo.  cap.  29        i.  234,  319,  320. 

ii.  102 
Duties  and  power  of  -'       -        -        -        -    ii.  105 

Appointment  of         -        ••        -        -        -    ii.  109 
Forfeitlire  of  wardship  '       -        -        -        -    ii.  107 

Revocation  of ii.  108 

Guardhadlsball  not  be  admitted   -        -        -     i.  272 
— Hsfaall  not  sit  on  the  homage      -        -         ii.  io6.8 
--^liiay  have  an  action  in  the  nature  of  an  ejectione 
custodia  ....        -  ii.  109,  n.  (A) 

Grant  by  a  guardiian-lord    -        -        -        -       i.  ^5 

Admission  by  ' i.  255,  n.  (6) 

Surrender  by    ' -      i.  74 


H. 


Habendum — how  construed     -        -  -  -  i.  112 

-^after  surrenderor's  death  *        -  -  -  i.  198 
Hackney.    See  Cmtotns  q/*  Stepney. 

Hallr— justice  administered  in          .  -  .  ii.  26 

Hallmote'      -        -        -'      -        •  -  -  i.    8 

E  E  4 
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[Tbe  figures,  ezoept  iBark«d  thos  *,  refer  to  the  matgiiwl 

Hallward — ^bailiff  of  a  manor    frequently    so    called 

V9L  ii.  iSy  0.  (0 
Ham.    Se  e  Custonu  of  Berkelmf. 
Hemelhempsted  manor,  in  tbe  county  of  Hertford,  cus- 
toms of,  Append.  No.  XIV. 
Heriot — nature  of  - 
Derivation  of  the  term 
Whether  originally  gratuitous 
Military      .        *        . 

Villein 

Custom      ... 
Service       -        -        - 
Suit  .... 
Confounded  with  the  relief 
Commuted  for  money 


*  356— •  358 

-  ii.  126 

•    ii.  127 

-  ii.  130 
ii.  1261138-9 

ii.  128, 138,  199 

-  ii.  131, 145 

-  ii'  133 

-  ii.  163 

-  ii.  128 
.  -    ii.  127 

-  ii.  129, 138-9 
29,  n.  (».),  138,  142 

ii.  143-4 

-  ii.  143 

ibid. 

-  ii.  142 

-  ii.  134 
ii.  145,  n.  (j) 

-  ii.  133 
— on  the  death  of  a  tenant  in  fee-simple  ii.  134, 145, 

— on  the  death  of  a  less  estate    -        -  ii.  j  34, 1 57 
Bankrupt.    See  2  Lard  Raym*  1001. 

Cestwf  que  truU  '        -        -        -        -  -    ii.  151 

Common  (tenant  in)  -        -  -    ii.  14a 


— best  beast 
— ^best  inanimate  good 
Sum  certain  in  lieu  of 
— or  best  beast  * 
— \fno  beast 
No  charge  oa  the  lands 
Prescription  for  - 
Due  on  the  in-coming  of  a  tenant 
death         .        .        -        • 
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[The  figoras,  eicept  nmrked  that  *,  refer  to  the  nMnynal  paging*] 

Corporation  -  -  ,  -  -  -  vol.  ii.  155 
Curtesy  (tenant  by)  -  -  .  -  ii.  137,  153 
Disseisee    -        -        -        -        -        -        -    ii.  146 

Dowress ~    ii*  137>  152 

Feme  covert       -        -        -        -        -        -    ii.  151 

Husband  in  the  right  of  bis  wife  -        -       ibid. 

Inierase  termini         -        -        --        -ii.150 

Joiotrtenant  -  -  -.  -  -  -  ii.  147 
Meme        -------    ii.  146 

Parcener    - -    ii.  148 

Particular  tenant ii*  149 

Partial  interest  (tenant  of)  created  by  act  of  law 

ii.  134, 138, 15^ 
Remainder-man  -        -        -  .      -        •    ii.  149 

Reversioner ii.  149, 158 

Sole  tenant ii.  148 

Stranger    -        -        •        -        -        -        -    ii.  140 

Surrenderor iL  147 

Widow      - ii.  i37i  15a 

On  alienation  - .  - .  -  -  -  ii.  133, 155 
-^of  a  particular  interest      -        -  .     •         ii.  156-8 

— of  part  of  the  lands u.  159 

Multiplication  of  - .  -  -  •  •  ibid. 
Several  tenemenu  -  •  -  <  -  ii*  155 
Extinction  of  -  -  -  .  -  -  ii.  160, 162 
The  property  in  the  beast  or  good  becomes  imme- 
diately vested  in  the  lord  on  the  death  or  aliena- 
tion of  the  tenant  -----  ii.  162 
Who  may,  therefore,  seize  it.     -        -       -       ibid. 


• 
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{The  SffattM,  exeept  naiked  tku  *,  nler  to  Ae  mupmi  |mi^^>] 

•*-or  bring  his  action         ...       voL  ii.  162 
— or  file  his  bill  for  a  discovery  -        -  ii*  16c,  n.  (b) 
— or  distrain      ------    ii.  167 

Alienatbn  by  the  tenant  of  his  chattels  to  defraud 
the  lord  of  his  heriot       -        -        -     ii.  141,  168 

Rinion.    Ser' Customs  qf  Berkeley. 

Hofnage  and  Homagers         -        -        -  i.  lo,  ii,  273 
Curtesy  (tenant  by)   -        -        -  i.  273.    ii.  71,  137 
Feme  covert       ------     i.  273 

Feme  sole  -        -        ...        -        -     i.  275 

Guardian  -        -        -        -        -        -        -ii.io6 

Heir  before  admittance      -        -        i.  246.    ii.  176 
Husband  -------i.  273 

Villein      -        -        -"      -  -i.  11.   ii.4,6 

Widow     -----        i.  274-5.  ii*  69 

— «hall  be  made  but  once   -  -        .     i,  267 

Honour        -        -        --  -        *i.     7 

Hurst.    See  Customs  qf  Berkeley. 

Husband  and  Wife — ^grant  by         -        -        -^     i.    26 
Surrender  -        -        -        -        -        -     i.   63 

Admittance  *      -        -        -        -        -      i.  265, 272 

Tvatt  -        -        -        -■      -'       -        -'-i.  300 

'Forfeiture  -        •        -  -      .        -        -     i.  338 

Suirender  by  husband  alone  no  discondnuaoce  of  the 
wiiFe^s  estate   -        -        -        -  -     -  i  65, 99 

Husband  cannot  grant  to  his  witb      •  •     i.    31 

But  may  surrender  to  her  use  '    ^       -        -     i.    65 

-  He"  cannot  ikiake  'an  attorney  to  surrender  the  wife^s 

•'•»iand8     .       -  •     -        .       •-■  •'    ^    ;  a'  '-i   66 
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[The  figures,  eioept  muked  tlioi  *,  r«fer  to  Ae  inai|;ijia]  paging.] 

He  shall  do  the  services      -        -  vol.  i.  ^73.  ii.  107 
Seisin  in  right  of  marriage  -        *        i.  272,  file.  300 

ii.  107,  151-2 
If  feme  seignioress  marry  a  copyholder,  the  copy- 
hold shall  be  suspended  -        -        -        -  i.  358-9 


I.  and  J. 

l4Un>    See  Gkmenbttry. 

Impiicationr^in  a  sorrender     -     .   •        •        <>    i.  1 1 5 

Adiiission  by i.  joi,  268 

Surrender  by      -        -        -        -        *        -    i,    58. 

Jnc/osifr^— r^orfeitnre  hy  reason  of    •        -        -    i.  333 

Indictment — by  the  copyholder,  on  the  entry  of  the  lord 

i-45 
Infant — admittance  of    -        -        i.  234,  272.    ii.  102 

Fine i.  319,  320 

Forfeiture  by  -  -  -  -  i.  234,  337.  ii.  98 
— grant  .--.•--!.  24 
-^surrend^  -  -  •  -  L  6^,  &  n*  ip) 
cannot  make  an  attorney  -  -  -  -  i.  65-6 
except  as  to  admission         -        .        .  i,  234-5 

Shall  not  do  suit  •        •        •        -         -  ii*  ^75 

Infant  en  ventre  sa  mere — Descent  to,   of  Borough- 
English  lands         *  •    ii.   64 

Inkmetion — ^by  lord  in  remainder  to  May  the  feHiDir  of 
timber,  under  the  lioeas^,  of'^tbe  panicnlar^loffd 

ii*  1 14 
iMrstfftire*— origin  of  the  term        .       «.  .     .     u^6o 
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[The  fiforet,  eioept  marked  that  *,  reftr  to  the  aergiaal  paging.] 

jQint'4enani$ — bow  created     •        •        •       voLutio 

Admission  of i«  27a,  277 

Fine i.  298,  304 

Forfeiture  by     -----        •     i.  340 

Grant i.    a6 

Partition ii.  194,  n.  (e) 

Release     -        -        -        -        -        -        -i.    61 

Suit  -        - ii.  179 

Surrender  -        -        -        -        -  1. 61, 65,  x%6 

If  one  joint-tenant  of  a  copybold  purchase  tbe  ma- 
nor, it  sball  be  an  extinguishment  of  the  whole 

"•356 
Jotnhire— Of  copyhold  lands        -  -       ii.  78, 194 

Jtuiice — ^Administration  of  under  the  feudal  laws, 

1. 
Seb  Courts* 


K. 


King'^Tht  representative  of  society        i.  4.  ii.  1, 197 
Cannot  be  a  copyholder     -        -        -  i.  31.   ii- 176 


L. 


La$nb€ih  manor  in  the  county  of  Surry,  note  respecting 
customs  of,  Append.  Mo.  XVIL         -       -      *g6a 

Lease — ^for  years  of  a  copyhold  by  license  i.  242*3,  301 . 

H.37, 113, 121,122 
---for  a  year  before  admittance     •       -     i.  244,  247 


INDEX.  4W 

(Th«  6giiret»  except  marked  thoi  *,  refer  to  the  meiginel  paging.] 

Lease  as  a  cause  of  forfeiture  voL  u  326-7,  336, 338*9 
Sbb  lAcemi* 

httt'^  -        -        -.-        •        -        -        ii.  3 

License  to  aliene^^         -        •        -      i.  287,  n.  (or)  322 
—to  demise       -        •        .        .  1.301.   ii.  iii 

What  lord  may  grant  a  license  •  -  -  ii«  11 1 
— steward  ....     ii.  117,  and  n.  (0) 

— on  condition  •  -  -  -  -  -  ii.  119 
— granted  to  a  tenant  in  tail  to  lease  -  -  ii.  120 
Forms  of  license         -        -        -•        -ii.  121 

Ltm— equitable  on  copyhold  estate  by  deposit  of  the 
copy  of  court-roll        -        -        -      i.  1 16,  n.  • 

Life,  tenant  for — Custom  to  name  his  successor 

i.  43,  n.  (A) 
—on  payment  of  a  ceifain  fine    -        -      1.308,311 

LinUiaiion — Plaints  within  the  statutes  of  •  ii.  37 
But  not  an  action  for  a  fine        -        •        -1.321 

Lord — the  representative  of  his  clan  i.  4.  ii.  1, 197 
Holding  tfi  capite  -  -  -  -  .  -  i.  6 
Mesne      -  .-•-.-       f  Jtd, 

Possessed  of  the  judicial  and  military  power  .   L  8 

ii*  i,ftc. 
— and  may  hold  his  own  customary*court  -  ii.  22 
—in  which  be  is  judge  -  -  i.  11,  249.  ii.  23 
— and  chancellor  -  -  -  -  -  i,  90.  ii.  24 
Cannot  hold  of  himself        -        -        -      i.  30,  280 

—-nor  be  admitted i.  280 

What  lord  may  admit         .        •        •  i,  254-5 

may  grant  -        -        -        -        i.  24,  28 

. may  take  a  sanender  -       i.  67,  74 


rNDEX. 

[Tte figocsf  aicepe imriMd  thus *,  nt§i  to tht  ttifgiiHl  ptgiog] 

What  lord  may  dispense  vol.  i.  349^  350.  ii.  1 12, 1 13 
Luctan.    Sbb  Glautnbury* 

JlfandamtM— To  hold  a  court  -        -        -      ii.  19 

— to  oompel  admission        -        -     i.  51-3,  240,  244 

Manor — Origin  of  -        -  i.  5,  &c.     ii.  197-8 

Etymology  of  the  term       -        -        -        -       i.    7 

Must  have  a  court  and  suitors     -        -        -       i.    8 
Manor  in  reputation  and  in  gross         -         i.  21,  22 
Creation  of        -        -        -        -        -        -i.  12 

Whether  it  can  be  granted  by  copy    -       -      i.  32 
Division  of  manors    -        -        -        -        -i.  16,21 

Separation  of  the  customary  part  from  the  free  i.  18 
Suspension  of  a  manor  •  -  •  -  i.  21 
Destruction  of  -----        -      ibid. 

Manorhood —         *•        -        -        -        -       i.  8,  &.  (i) 

Marden  al.  Mawardine  manor  in  the  county  of  Here- 
ford, customs  of,  as  to  descent,  8cc.  Append.  No.  XV. 

•359 
Jfarl— -copyholder  may  dig  for  marl  without  a  special 

custom  *        -        -        -        --        -i.  353 

Magfidd  manor  in  the  county  of  Sussex,  customs  of, 

Append.  No.  V.  -  -  -  -  •  266—  ♦  279 
Jlcme  A^reb—  --*-•-!.  6 
•Jftnef-^copjrholder  cannot  dig  for  mines  without  a 

special  custom  •*....  i,  333 
Lord  cannot  open  or  search  Amt  mmes  on  the  copy* 

holder's  lands  wi^ut  a  special  custom    i.  45,  n.  * 


INDEX.  481 

[The  Sigam,  evoept  naiked  thas  *«  refer  to  tha  nwrgimil  ptgiiig.] 

Difference  between  opening  mines  and  working  mines 

already  opened        .        -        -        .  ©o/.  i.  45,  n* 

Custom  for  the  lord  working  mines  on  the  freehold 

landsj  to  lay  the  rubbish,  &c.  on  the  lands  of  the 

customary  tenant,  void    -        -        -        *      i*  45 

MimUe-book —      -        .        -        .        -         ii.  30, 43 

Monstraverunt —    -        -        -        •         -        -    ii.  178 

Moote-HUl —         -        -        -        -        -        -    ii.    11 

Mortdauncester — plaint  in  the  nature  of  ii.  35, 36,11.  (g) 
Mortgage — of  copyholds         -        -        -      i.  116,  8cc. 
Mortmain — copyholds  within  the  statute  of  i.  213,  n.(u) 

ii.  192 
Munera —      -        -        -        -        -        -        -i.  23 

Mute-hiUs — ii.  11 


N. 

Night — court  held  in  the        -        -        -        -  ii.  21 

Notice — of  holding  a  court      -        -        -        -  ii.  28 

Novel  di$mnn — ii.  35 


O. 


OaM— of  fealty     #        *        •        •        «        -     i.  965 

—of  the  homage  to  present,  fcc.  -        -        -      ii.  33 

Quaker  relieved  in  case  of  his  Mfnsat  to  take  the 

oath      .        .        -        -        i.  353-    ^•34,  n.(<0 


Oect^poii/— of  copyholds        -        -     i.  302-3.    ii.  196 
Fine  on  admission  of i*3i^ 


43*  INDEX. 

(The  IgaN*,  eaoapt  mHked  tkM  *,  refer  to  tlie  nuisiiMl  iw|^.] 


P. 


Patau — tjo/.  ii.  18 

Parcenen-^ot  their  holding  courts  -        -        •      ii.  6 

Seb  Coparcenert.     . 
Pardon — the  king's  pardon  for  felony  does  not  purge 
the  forfeiture  at  to  the  lord      .        .        -     i.  348 

Parling-Hilli ii.ii 

Parol — ^will  of  copyholds  by   -        -        -        -     i.  130 

Partition — ^by  copyholders      ...  ii.  i94,n.  (e) 

Paynnricke  manor  in  the  county  of  Gloucester,  certain 

customs  of,  Append.  No.  XIII.        -    •354,  •jSS 

Peers — ^trial  by i.  9.    ii.  5 

Per — in  the  Per     -        -        -        -        -        -      ii.  36 

Petition — to  the  lord  as  chancellor  -  -  ii.  24,  48 
Place — Manor-house  so  called  -  -  -  ii.  18 
Plaint — copyholder  must  sue  in  the  customary«oourt 

by  plaint ii.  34 

'  Tenant  to  the  plaint  -  i.  162, 169, 193,  209,  S46 
PorcA^— Church-porch,  plaints  heard  and  determined  in 

ii.  16, 8c  n.  (g) 

Porte — Plezde  la  parte  -        -        -        -        ii.15,  16 

Pguiisio  fratrii'-^The  entry  of  the  copyholder  shall 

cause  ^  poi9e$9iofratrii  in  the  lord     •        *      !•  45 

-^Of  a  copyhold  befoie  admission        •        •     i.  244 

^^tr— Plaint  in  the  nature  of  awrit  of  entry  in  the  jpos^ 

Prescr^tion — ^foranheriot     -        ^       >-        -  iii^  134 
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pile  figureii  except  murked  thus  *»  refer  to  die  mai^ginal  piguig.] 

Presm^m^n/— of  a  surrender  -        -        -        voLi.    9 

Of  forfeiture,  &c.       •        ^        .         1.346.  11.42 

Primer  seisin —     -        -        -        -        -        -  i.  232 

Prodamationr^foT  the  heir  to  daim    i.  231,  &C'  ii.  43 

— ^Surrenderee   -        -        -        -        -        *  i.  237 

How  made         -     .   -        -        -         i.  236.  ii.  42 

When  of  necessity     -----  t&uf. 

When  not          ----..  «•  239 

Not  to  bind  infants.  See.      -        -    i.  234,  Soc.  ii.  98 


Q. 

Quaker — relieved  in  case  of  an  oath  -    i*  266,  353 

ii.  34,  n.  id) 

Quiaemptores — stat.  of  -  -  -  -  -  i.  12 
Did  not  extend  to  tenants  in  capite  -  •  ibid» 
Nor  to  the  king  as  to  lands  held  of  him  ui  de  corona 

i.  14 
Mit.  if  held  tU  de  honore  -  •  -  -  i.  ibid. 
Is  confined  to  alienations  in  fee-simple  •  i.  13 
Might  have  been  dispensed  with  -        -       {..14 

Quousque — Seizure  quousque    -        -        i.  234.    ii.  97 


R. 

Recovery — a  bar  of  an  entail  of  copyholds  i.  1 59, 161 
Manner  of  suffering  it  ....  i.  162 
Entry  on  the  roll  -----  L  168 
How  reversed i.  162,  n.  (•) 

VOL.  II.  V  F 
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[Th«  figiircft,  exctpt  OMtfkcd  thus  \  refer  to  the  niail|inal  pt^ng.] 

CuatoQi  to  restrain  a  recoveiy  not  good  vol.  i.  162 
Recovery  in  value  -  -  -  -  i.  167,  n.  (/) 
Equitable  recovery  -  -  -  -  -i.  180 
Descent  of  the  acquired  fee  -  -  i,  162,  n  (0 
Recovery  in  the  manor  court  by  tenant  for  life  no 
forfeiture       -        •        -        -        -        -     i.  32^ 

Jle2atton— admittance  shall  relate  to  the  time  of  sur- 
render  -        -        .        .        .        .     i.  103,  128 
— to  the  bargain  and  sale  of  a  bankrupt's  estate 

i.  105 

Release— of  right  by  a  copyholder  -  -  i.  61 
Of  condition  -  -  -  -  .  i.  61,  120 
Equity  of  redemption  -  -  -  -  i.  120 
Executory  irfterest,  ike.      -        -        -        -     i.  212 

£f/ft»^Enfranchisement  by        -        -        -      i*  366 

Relief—  --....-  i,  231 
Differed  from  the  heriot     -        -        -        -    li.  128 

Rdinquishment.    See  Extinguishment. 

Remainder — may  be  limited  of  copyholds  -  i.  192 
Contingent  -  -  -  i.  192,  8ic.  210,  &c. 
How  to  be  limited  -  -  -  !•  197,  341,  342 
When  to  faD  into  possession  -  i.  197,  341-2,  358 
Admission  to    -        -        -        -      i.  196,  276,  296 

Fine i.  ngS^ 

Surrender         - i.  ^8. 

Contingent,  how  transferred     -        .  i.  210-12 

Not  extinguished  by  the  acts  of  the  particular  tenant 

i-    357-8 

Grant  in  - '•  37>  47 

Descent  of,  in  copyhold  land      -        -        -    ii.    63 
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{The  figoiet,  except  marked  Uuu  *,  refer  to  the  nwi^ginal  paging.] 

JR^ii^i— »Not  grantable  by  copy  -  -  vol.  i.  32,  62 
Nor  can  they  be  surrendered  -  -  -  i.  62 
Descent  of,  when  issuing  out  of  copyhold        ii.    63 

Sbe  Freebench. 
KentM  of  assize  -        -        •        -        -    ii.  181 

How  recoTerable  by  the  lord     •        -        -    ii.  180 

Reqtdsitiofk^to  hold  a  court  -        -        -    ii.    20 

Revemon-^^f  copyhold  land,  descent  of  -  ii.  63 
Grant  in  -  .  .  -  -  i.  37,  39,  47 
A  reversion  is  the  old  estate  -  -  i.  58,  59 
Admittance  to  -  -  -  -  i.  271,  287-8 
Fine i.  287-8 

.  Surrender i.    58 

Hevocation — of  wardship  -  -  -  -  ii.  to6 
Of  a  surrender  -  -  -  -  i.  86-7,  94,  104 
-»to  will,  by  the  marriage  of  a^an^    -        -     i.    65 

Richmond  maaoT  in  the  county  of  Surry,  note  respecting 
custom  of,  Append.  No.  XVII.      -       -       ^362 

AigA^-rrelease  of,  by  the  copyholder  -  •  i.  61 
— by  the  lord i.  366 

JRo2b— non-entry  in ii.  43*4 

— lost -    ii.    44 

— ^nmy  be  amended  -  -  •  i.  89.  ii.  45 
Inspection  and  production  of  -  -  -  ii.  45 
Evidence,  prima  facte  -  -  -  -  ii.  47 
— ^but  are  no  estoppel        -  i.  89,  90.    ii.    45 

Tearing  or  forging  them,  a  cause  of  forfeiture  i.  333 

ii.    47 
— Purchaser  affected  with  notice  of  their  contents,  as 

F  F  2 
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[The  figurei,  except  marked  thut  •,  refer  to  the  ntfg^  PH>n«-l 

far  back  as  a  search  is  necessary  for  security  of 

title         .        -        .        -        -  vol.  i.  fli3,  n.  (♦) 

Runemede-^riffin  of  the  name    -        -    ii.  i«,  fc  n.  (u) 

S. 

Sadburg— See  Ctuloms  ofWeardak. 
Sages — See  Customs  of  Berkeley* 
Sand — See  Gravel. 
Seisin — primer      -        -        - 

Given  to  the  copyholder    - 

By  the  rod,  &c. 
Seizure — of  an  heriot    - 
Sequels  in  right — 
Services — Villein  -        -        - 

Corporal  -        -        -        - 

Grant  and  extinguishment  of 

Reservation  of  in  a  grant    - 

None  can  be  reserved  on  an  enfranchisement  i.  367 
See  Forfeiture— Heriot— Rent^SuUj  per  tot. 

Sibi  *  Sttt5  .        .        -        -        -        -        -     '•  ^^ 

SKmbridge. — See  Customs  of  Berkeley. 

Stanhope. — See  Customs  of  Weardale. 

Statutes — of  their  application  to  copyholds      -    ii.  185 

Magna  Carta i.9,  n.  (m) 

— of  Merton  -  •  -  -"•  9^>  ^^»  *'®'9 
Dedonis  -  -  -  -  i..  i47i  kc.  15a;  8ic- 
Quia  emptores   -        -        -        -        •        -i.     la 

De  prerogativa  regis «Wi- 

34  *a.  in.  c.  15.      -        -  -        ilnd. 

7  Hen.  VIII.  c.  4.    -        -        -  "•  i^^.  n.  (y) 


232.     ii*    9^ 

i.  359-^ 

-  i.  260 

ii.  162^  tec. 

-  i.  109 
.     i.      6 

-  ii.  184 

-  i.  21-2 
i.  48,  281-2 
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phe  ligiMt,  ciMpt  maikcd  thus  *,  refer  to  Um  margiinJ  paging.] 

21  ifiNi.  VIII.  c.  19  -        -        -   w/.  ii.  168,  n.  (y) 
Of  uses  .        .        .     i.  100,  185,  n.(j:)  328 

32  Hen.  Vin.  c.  3.  ...  ii.  106,  188-9 

c.  28.  -        -       ii.  36,  189,  194 

'■        c.  34.  .        •        -        -     i.  120 

M  c.  37.         .        -        1.     ii.  182,  159 

Of  wills  -        -        -        -        -        -      i.  122,  130' 

13  Eliz.c.  5.    - ii-  169 

Of  limitations  -        -       i.  321,  345>  n.  (6)    ii.    37 
12  Car.  II.  c.  24. ii.  103 

8  Jfm.  c.  14,  s.  6,  7.        -        -        -        -    ii.  168 

9  Gw.  c.  29.  i.  66,  n,  (/)  234,  265,  319,  320 

ii.  102 

4  Geo.  II.  c.  28,  3.  5.         -        -        -        -  i.  18 1-2 

11  Geo.  II.  c.  19.       -        -        -  ii.  168,  n.(y) 

See  further         -  -        -    ii.  189,  8ic. 

Stepney  ah  Stebunheath,  and  Hackney  manors  in  the 

county  of  Middlesex,  customs  of,  Append.  No.VIII. 

*3i3»  *332 
Steward— ho^  retained  -        -     i.  29,  63,  77.     ii.     25 

Joint  stewards ii.     27 

Admission  by  -  -  i.  2491  25^,  255-6.  ii.  26 
Grant  -  -  '  -  -  -  *•  29,  30.  ii.  26 
License     -        -        -        -        "       ii.  117,  &  n.  (0) 

Surrender i-  63,  77 

May  take  the  examination  of  9k  feme  covert  •      ibid. 
May,  by  special  custom,  have  the  sole  right  of  pre- 
paring all  surrenders        i.  52,  n.  (n).     ii.  43*  d-  (*) 
Not  entitled  to  be  paid  for  admissions  of  a  tenant 
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[Thtt  fignrei,  except  inaiied  thus  *,  refer  to  the  meiynei  pei^.] 

to  several  copyholds,  otherwise  than  according  to 
a  quantum  meruit,  except  by  custom,  vol.  L  303, 

n.(d). 
Under<fSteward  -        -        -    i.  2g,  30.    ii.    ^8 

His  substitute ,         .        .        •  i*  29.    ii.    ft8 

Stj/le — of  the  court ii.    30 

Stone  Cbiarry — copyholder  cannot  open   a  new  one 

without  a  special  custom        *        -      i«  333,  n.  * 

Suit  of  court —     -        -        -        -       i.  8.    ii«  4,  &c. 

Who  shall  do  suit  in  the  customary  court    ii.  4,  173 
Coparceners      -        .        -        .        .  ii.  178-9 

Common  (tenants  in)         ....       Hfi^ 

Corporation      -        -        -        -        -        -    ii.  176 

Curtesy  (tenant  by)    -        -        -  i.  273.    i|.  71,  175 
Dowress  -        -        .        -        -  i.  273.    ii.  69,^75 
Feme  sole  -        -        -        *•  ^75;  n.  (w).    ii.  69, 174 
Heir,  before  admittance     -        -        i.  346.    ii.  176 
^usband  -        -        -         i.  273.    ii«  107,  175 

In&nt       -        -        -        -        -        -        -    ii.  J75 

Joint-tenant      .....  ii,  178-9 

King  (the)         -        -        -        -  i,  31.    ii.  176 

Lessee,  by  license      -        ...        -    ii.  174 
Particular  tenant       -        -        •        •        -    ii*  173 
But  not  by  attorney  -        -        -        -     ii.  106,  177 

Nor  guardian    -        -        -        -        -        -    ii.  106 

Amerciament  for  denial  of  suit    -        -        ~    ii«  177 
Distress    -----..       Hid. 

Forfeiture         -        -        -        -  i.  330.    ii.  28,  177 

(Compounding  of ii.  178 

See  Courts. 
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[The  iganf»  eic«pt  marked  thu  ^,  refier  to  the  nvgiiMl  peging.] 

Suitari — called     -----      «a/.  ii.    33 
Surrcnder'^DBXure  of    -        -        -        -    i.  4^,  50,  99 

Define^    -       , !•    53 

How  made  -  -  -  •  -  •  i.  5^ 
Lord  caoDot  help  receiving  it     -        -      i.  ib,  a.  (n) 

Entry  of i-    5^ 

Who  may  take  a  surrender — bailiff     -  i.  68^  77 

Deputy  steward         .        .        -        -  j.  63, 77 

His8ub$titu^    -        -        -        -        -        •     i-    77 

Disseisor ^•75 

Lord i-67*74 

Steward      -.----  »•  63*  67,  76 

Tenants i-  63*  ^8,  78,  845 

— to  whose  ose  it  may  be  made  or  not 

Corporation i.  31^  94« 

Husband  or  wife  -  -  -  -  -  i.  65 
In^t  en  ventre  ta  mere       -        •  '     -     i.  199,  8cc. 

Joint-tenant i*   65 

The  king- i-    3^ 

Thclord     -        - i-    9« 

The  steward i-    77 

To  such  use  as  the  lord  or  J.  S.  shall  name 

i.  107,  8c  n.  (J) 
To  the  use  of  a  will.    See  Surrender  to  Will 
No  use  expressed       -        -        -        -       i.  92,  109 

Resulting  - "    i*    95 

Part  undisposed  of  -  -  -  -  i-  95>  ^^^ 
Who  may  sunender  -  -  -  -  i-  62,  ^c. 
What  may  be  surrendered,  an^  what  may  not 

i.  58,  60 

•  F  F  4 
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[The  SgvTM,  coeept  mavkcd  tfaok  *,  refer  to  the  iiiif]gpiMl  paging.] 

Copyholder  may  surrender  a  part  of  hit  interest  or 

part  of  the  lands      .        .        •        vol,  i-  58,  n.  t 

Surrender  by  attorney         -        -     i.  65,  Stc.  71,  78 

Surrender  in  court  -        -        -        -    '•    73 

Out  of  court       -  -        -        -  i.  74, 76, 77 

Certified    -        -  -        -        -        -    i.    8t 

Presented  ------       i.  79,  &c. 

Sole  right  of  preparing  surrenders  may  belong  to  the 
steward  or  his  deputy      i.  53,  n.  (n).    ii.  43i  n.  (*) 
Surrender  how  construed    -         i*  99i  108, 109,  112 
To^.  generally,  he  shall  take  an  estate  for  life  i.  110 
Limitation,  by  what  words  -        -        -        -    !•  108 

Description  of  surrenderee  -        -  -    i.  106 

Uncertainty  therein,  how  to  be  helped  i.  107,  8c  n.  (A) 
Repugnant  clause       -        -        -        -        -i.  115 

Whether  it  can  operate  infuiuro  •     i.  ii5>  197 

— or  on  condition         -  -        -        -i.  n6 

Passes  no  estate  to  the  lord  -        .        1      ibid* 

Nor  shall   it  pass   more  than  will  satisfy  the  uses 

declared  - i.    94 

Nor  shall  it  operate  by  wrong  -  -  i.  52,  98,  99 
Nor  as  an  estoppel       ^        -  i.  60,  n.  {t),  210-1 1 

Surrender  by  implication  -  -  -  *  i«  58 
Implication  in  a  surrender  -  -  -  -i.  115 
Surrenderee  is  in  by  the  surrenderor  i.  90,  106,  283 
What  he  may  do  before  admittance  i.  59,  60,  100, 

101 
Dying  before  admittance  -  -  •  .  -  i.  103 
Does  not  take  strictly  as  cestvy  que  use        i.  99,  1 1 1, 

200,  201 
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[Tiw  figwet,  eicept  oifked  thot  *»  refer  to  the  margiaal  paging.] 

Surrenderor  continoes   tenant   to  the  lord  till  the 
admittance  of  the  surrenderee,  voL  i.  60,  86,  94, 100 
Surrender  to  will    -        *        -        -        -.       -    i.  i3i 
Custom  to  restrain  it,  not  good    -        -        -      ibid- 
When  necessary  or  not        •        -     i.  lai,  an,  245 
Bj  Stat.  55  Geo.  Ill,  cap.  192,  dispositions  of  copy- 
hold estates  by  will  are  now  made  effectual  without 
previous  surrender  to  the  uses  thereof*    See  Ap- 
pend. No,  xvin. ii.  364  J^y 

After-purchased  lands  shall  not  pass     •        -  i.  1 26       ^^ 

Accession  of  the  legal  f«e    -        -        -        «  i.  124 
Supplied,  or  not,  in  whose  favour 

Brother      -        - i.  138 

Child i.  133 

Cousin       .------  i,  139 

Creditors    - ibid. 

Grandchild          -        -        -        -        -        -  i.  J36 

Natural  child i-i38 

Nephew     -        -        -        -        -        -        -i-i39 

Volunteers ibid. 

Wife i.  138 

Sppplied  as  to  a  limited  interest  -        -        -  i.  140 

As  to  remainders         -        -        -        -  i.  141 
By  reason  of  incapacity  in  the  testator  to  surrender 

i.  M3 

Heir  put  to  election    -        -        -        -        -    i.  1 42 

Surrender  presumed    -        -        -        -        -    i.  144 

Against  whom  supplied       -        -        •     i.  144^  146 

Seb  WUl 

Suipensiim — of  a  manor  -        -        -        -    i.    21 


4IS  INDEX. 

[Hm  figoret,  except  muk^d  Unit  *»  reier  to  tU  nsiflinl  nW*] 

Of  the  copyhold  -        -        -        -      t»Z.i.  358 

Of  a  surrender    ------    i.  ia6 

Smtilingion.    See  Glai$enbu9y> 


T. 


Taimfon  Dciiii€  manor,  in  the  county  of  Somerset,  ex- 
^Vi  tract  from  a  cnstomary  thereof.  Append.  No.  XIL 

Toj/—- (tenant  in)  kase  of,  by  license        -        •   ii.  1 20 

Sbb  Entaib. 

Tenants — surrender  into  the  hands  of   i.  63,  68,  78,  345 

Tender — of  fine    -        -        -^        .        -      i.  387, 317 

Tenures  in capite.   Sbb  Capite,  tenants  in. 

A  person  cannot  be  both  tenant  and  lord     i.  30,  a8o 

Donee  in  tail  or  for  life  of  freehold  shall  hold  of 

the  donor  or  grantor    i.  155.  ii.  135-6,  150,  153, 

Alit.  of  copyholds  -  .  i.  155.  ii.  153,  173-4 
Difference  as  to  tenure  between  acts  of  law  and  acts 

of  the  party  -  -  -  -  *-  -  ii.  136 
Of  whom  the  widow  taking  her  dower  or  freebench 

shall  hold  ....  *  ii*  137>  152-3 
Tenant  by  the  curtesy  -  -  -  -  ii.  137 
Tenure  changed  by  release  -        -        -  i.  366*7 

Surrenderor  continues  tenant  to  the  lord    till    the 

admission  of  the  surrenderee  •        -  i.  60, 6t,  toi 

Disseisee i.  61-2 

See  Enfranchisement  and  Extingmshment. 
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[The  figOTMi  eioept  maA^A  tbns  *,  refer  to  the  marginal  paging.] 

I%omiury — manor  in  the  county  of  Gloucester,  cus* 
toms  of,  as  confirmed  by  stat.  25  Car.  2.  Append. 
No.  IV.  ...        .  t?o/.ii.*256— *266 

Tkorndeui  See  Glassenbuiy. 

IVmi^r— copyholder  of  inheritance  cannot  fell  timber 
withont  a  special  custom,  except  for  botes 

i-  332 
•«<:u8tom  that  tenant  for  life  may  fell,  bad         i.  332 

n.(6) 
— rights  of  the  lord  with  regard  thereto       -        ibid, 
— lord  and  tenant  may  by  custom  have  a  joint  in- 
terest in  trees ibid. 

License  to  fell.    See  voL  ii.  ch.  v. 
Form  of    r        •        -        -        "        -        -    ii.  123 
Tithes — grantable  by  copy      -        -        -        "      i«  '33 
T^amura  prima,  oxfwrt^rop,  grantable  by  copy 

i-  33i  n-  (*) 
Trt^u — by  copyholder  against  the  lord  for  wrongful 

entry -      i.    45 

By  a  surrenderor  for  non-admission  of  his  surrenderee 

i.  241 

By  the  tenant  against  the  lord  for  seizing  a  beast 

when  no  heriot  is  due      -        -        -        -    ii.  167 

rrtfli— by  battle    -----        .     i,      9 

By  peers   - -        ibid. 

2Voi>er— lord  may  bring  trover  for  an  heriot  esloigned 

ii.  162 

So  it  lies  for  an  estray  before  seizure       ii.  162,  n.  (0) 

So  the   tenant  may  bring  trover  if  the  lord  seize 

when  no  heriot  is  due      -        -        -        -    ii.  167 
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[The  figures,  exeept  marked  tbtii  \  nier  to  the  awgiiiel  pegtng.] 

Trust — oopyhoidfl  subject  to  truAts  voL  i.  159,  ais. 

ii.  82,  85 

DesceDtof        •        -        -        .        -        •    ii.   62 

Not  subject  to  freebeuch    • 

Miter  as  to  curtesy    .        .        - 

Comoiensurate  with  the  legal  estate 

DeclaratioD  of  Trust 

— in  case  of  a  charity 

Implied     ...... 

Rebutted 

Resulting ..... 

Of  an  estate  pour  autre  vie 

Executed  and  executory     - 

Trust  of  a  copyhold  entailed 

Lord  taking  by  escheati  not  subject  to 

Admission  of  a  trustee 

fine 

Turf—hovf  far  the  rights  of  a  copyholder  may  extend 
with  regard  to  digging  turf     -         i.  333,  ta  n.  (A) 


-  "•    79 

-  ii.    80 

.     ii.    84 
184,  i86|  213 

-  i.  213 
i.  214 

ibid. 

.      i.  215 

ibid. 

-  ibid. 

•      i.  159 
]•  216 
1.  270,  293 

-  i.  293 


trust 


U.&V. 


risca/ron— of  a  surrender        ...      i.  ii7y8u:. 
Vbury  Prebend.   See  Yetminster prima. 

Villeinage i.  6,  11,  90,  130 

Un&rtpood— granuble  by  copy       -        -        -      »•    33 
Use — surrenderee  does  not  take  strictly  as  cestuy  que  use 

i.  99,  111,  2oOy  201 
Copyholds  are  not  within  the  statute  of  uses 

i.  100,  185,  n.{jc),  322 
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[The  figure*,  except  marked  thus*,  refer  to  the  nmrgtne)  [wgtng.] 

w. 

Wahingham.    See  Customs  of  Weardate. 

Waste — as  the  cause  of  forfeiture    vol.  i.  loi,  and  n.  (o) 

33i»  338»  339>  340,  343^  344>  35^  35^ 
For  waste  by  a  copyholder,  the  lord  is  not  now  con- 
fined to  his  i^al  remedy y  but  may  have  injunction 
and  account  .        -        -    i.  333,  n.  (ft),  349,  n.  (c) 

fVastC'lands i.      6 

Whether  grantable  by  copy        -        -        "      '•    33 
Weardah  manor,  in  the  county  of  Durham,  customs  of, 
Append.  No.  III.  -        -        -        -    ♦239— •ass 
fVill^of  copyholds   operates   as  the  execution   of  a 
power    -        -        -        -    i.  ia8,  131.  (See  i.  99.) 
And  therefore  if  the  appointee  die  before  the  testator 
the  devise  will  lapse        -        -        -        -      i.  129 
Previously  to  stat.  55  Geo.  Ill,  c.  192,  it  could  not 
operate  on  what  was  not  surrendered        -      i.  126 
]}Jor  on  after*purchased  lands       -        -        -  i.  1 26-7 
Republication    -        •        -        --        -i.  127 
Will  made  previously  to  surrender        -        -      i.  128 
By  Stat.  55  Geo.  Ilf,  c.  192,  dispositions  of  copyhold 
estates  by  will  are  now  made  effectual  without  pre- 
vious surrender  to  the  uses  thereof.   See  Append. 

No.  XVIIl. ii.  P-  364 

Not  within  the  statutes  of  wills   -        -      i-  122,  I30 
What  sufficient  to  pass  a  copyhold     -        -      i.  129 

Unattested *Wrf. 

By  parol >■  ^So 


• 
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[The  figures  relSer  to  the  OMrpnal  pagbg.] 

In  E  lease  of  copyholds  by  license         -  '    vol.  ii.  iss 

Coflff^— requisition  to  the  steward  to  hold  a  court  ii.  so 

Notice       -        .        .        .        .        .        -    ii.   39 

Style  of -    »•  Ji 

Death — of  a  tenant,  presented         -        -        -    K  239 
Dtclaraiion— of  trusts  of  copyholds         -        -     i.  182 

Demise — ^license  to ii.  121 

EnfranchisentetU— deed  of      -        -        -         .     i.  369 
-Enteti— Seb  Forfeiture  and  Re^gruni— Recoveries. 
Fealiy— oath  of     -        .        .        .        .        -    L  265 
Forfeiture  and  Re-grant— in  order  to  bar  an  entail 

i.  176 
Grant — form  of    -        .        .        .       ' .        -     i.    40 

Gtiardton— appointment  of,  in  court        -        -  ii.  109 

Revocation  of  appobtment         -        .        -  ii.  108 

Heirs— proclamation  for  the  heir  to  claim        -  i.  233 

Sbb  236. 

Homage-^-osith  of  -        -        .        .        -        -  «•    33 

I>tc€iue— to  demise,  in  court   -        -        -        -  ii.  121 

Out  of  court .  ii.  122 

To  fell  timber ii  t«« 

x^ofe^-covenants  in  a  lease  by  license    -        -  fl.  122 
JH amag«--declaration  of  trusts,  &c.  by  iray  of  settle- 

™^^ i.  182 

ifoftjfage— conditional  surrender  by  way  of  mortgage 

i.  116 
Acknowledgment,  in  court,  of  satisfaction  i.  1 1 8 

Out  of  court       -         .  .        .        ,      fk^ 

9^^^^  • '    ibui. 

Warrant  to  vacate j  ^ , 
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holding  a  66iin     •        -       ..      tr^/*  »<    29 
OaM-^of  fealty     ------    i.  265 

Ofbomage        -        -        -        -        -        -ii^SB 

Petitions.      -        -        -  .      -        -        -        -^    iii    48 

PhUtd-T-Fotm  of-        -        -        -        -        -ii.3g 

Presentment — of  the  death  of  a  tenant^  &e.      -     i.  il%ti 
See  ii.  42. 
Of  a  Burreniier  -        •        -        -        -        -    i.    82 

— on  its  being  certified  by  two  tenants  who  took  it 
out  of  court        -----        ibid. 

— that  mortgage  money  has  been  paid  -     i.  1 18 

Proclamatum — for  the  heir  to  claim      i.  233.    See  236 
— ^for  the  Tonchee  to  appear  after  imparlance,  8ic. 

i.  116 

Recovety — manner  of  suffering       -        -        -    i.  162 

Form  of    -        -        -        *        -        -        -    i,  168 

Requisition — to  the  steward  to  hold  a  court      -    ii.    20 

Return — of  a  warrant  to  seize  by  the  bailiff,  i.  238  and 

seei.  173 
J{a)oea^Mm— of  the  appointment  of  guardian    -    ii.  108 
Seize — ^warrant  to  -----     i.  237 

5fmit-^{M'ecept  to  give,  and  return  entered      -    i.  173 

Styie — of  the  court        -        -        -r        -        -    ii.    31 

Surrender-^orm  of,  in  court  -        -  i.  52.  73.  174 

— out  of  court  -        -        -        -        -        -     i.    71 

— by  attorney    ------        Md. 

72 


Entry  on  the  roll 

—conditional    -  .        - 

— ^to  will  -        -  -        . 

VOL.  II.  G    G 


116 

122 
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[Tbe  figprei  reier  to  tiM  aargiBat  pagiiig.] 

CoTenant  to  surrender  copyholds,  &c.  vol.  i.  182 
See  Attorney — Presentment. 

Timber — license  to  fell          -        -        -  -   ii.  1 23 

Trusti — Declaration  of  -        -        -        -  -     i.  184 

Vacate — ^Warrant  to      -        --      -        -  -     i.  119 

Warrant— to  seize         -        -        -        -  -     i.  237 

— to  give  seisin          -        •        -        -  -     i.  173 

vacate        -        -        --      -        -  -i.  119 


INDEX 


TO   THE 


CVSTOMS  OF  MANORS. 


A. 

Page. 

ABBOTS,  KoDsingtoD,  Middle- 
sex    359 

Adderbury,  Oxford  -  -  358 
Alesley,  Warwickshire  -  -  358 
Alkington,  Gloucestershire  397 
Alrewas,  Staffordshire  -  360.  445 
Alston,  Worcestershire  ^  424 
Alton,  Hampshire  -  -  -  -  445 
Alvechurch,  Worcester  -  358 
Andover,  Hampshire  •  -  445 
Ardley,  see  Yardlcy. 
Arundel,  Sussex  -  -  -  358 
Ashley,  Gloucestcnh.  -  -  333 
^Aston,  Worcestershire  -  -  359 
.Aylesbury,  Bucks    -    -     -    445 

• 

B. 

BADBY,  Northamptonshire,  361 

Badlington,  Kent     -    -  •  357 

Bagnor,  Berkshire   -    -  -  360 

Balneth,  Sussex  .    -    -  -  366 

Balshall,  Warwickshire  -  367 

'  Bamsbury,  Middlesex  -  366 

'Barnes,  Surrey    •    -    -  .  435 


Ptg«. 

Battersea,  Surrey  -  -  -8^ 
Bedminster,  Dorsetshire  -  361 
Berdewell,  Norfolk  -  -  -  '3^4 
Berkeley,  Gloucester  -  -  297 
Berkhamstead,  Hertfordshire,  367 
Berry  Hall,  Norfolk  -  -  364. 
Bewdley,  Worcestersh.  357.  3^5 
Bexley,  Kent  -  -  -  -  366 
Bowden,  Leicestershire  •  445 
Braunston,  Northamptonshire, 

3^5 
Braunton,  Devonshire  -    -     360 

Bray,  Berkshire  -  -  3^-  M^ 
Breccles,  Norfolk  -  -  -39^ 
Bredicot,  Worcestershire  -  3^3 
Brettenham,  Norfolk  -  -  361 
Bridgman,  Norfolk  -  -  -  361 
Brighton,  Sussex  -  -  -  369 
Brigstock,  Northamptonshire,  364 
Broadwas,  Worcestershire  •  363 
Bromehall,  Norfolk  -  -  -  4^5 
BroomsgroTe,  Worcestershire, 

446 

Builth,  Radnorshire  -  -  362 
Burgh  Hall;  Norfolk     -    -    3^4 

G  O  2 
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C. 


Page. 

CAM,  Gloucestershire  -    -  397 

Canonbury,  Gloucestershire  397 

Cashiobury,  Hertfordshire  4s  1 

Cardinghauiy  Cornwall  •    •  37^ 

Canonbury,  Middlesex      -  368 

Chaddleworth^  Berks    -    -  37^ 

Charles,  Kent     •    -    -    -  369 

Chelsfield,  Kent  -    •«    *    -  39^ 

Cheltenham,  Gloucester    -  333 

Cheslehurst,  Kent    -    -    -  374 

Cheruey  Beamond,  Surrey  369 

Chevening,  Kent     -    -    -  373 

Chippenham,  wiutsbire      *  44$ 

CUines,  W^fcestM^ive     -  439 

Cloeve  Prior,  Wiv^^stmb.  37^ 

Cl^nt,  Staffordshire      -    *  37^ 

plewr,  BerkshiN    -    -    -  3^9 

CUtherow^  Lancashire  -    -  3% 

dun,  Shrcyshive      -    -    -  373 

Coggeshall,  Es^x   -    -    -  3^^ 

Coulsdon,  Surrey    *    -    -  37« 

Courage,  Berks  •    -    •    -  360 

Cowley,  Gloucestershire    -  397 
Cropthorpoi  Worcestershire,  3P9 

C  rowle  Syward,  Worcester,  371 

Croydon,  Surrey      -    -    -  370 


D. 

DARTFOED,  Kent  - 
J>awlish^  Devon  -  - 
I>iccl«bi;hrgh,  Norfolk  -> 
DJckleburgh  R^(«ry  • 
Diss,  Norfolk  -  -  - 
Dinetor,  Cvmarthenshire 
Dodington,  Shropshire  • 
porkjng,  Surrey  -  - 
Dover  Castli?,  Kept  -    - 


375 
348 

375 
376 

374 

374 
443 
316 

374 


P^- 
Dunmow,  Essex  -  «  -  -  374 
Dutchy  Manors  -  -  -  -  374 
Dymock,   Gloucestershire,    319. 

446 
E. 

cable's  Court,  Middlesex,  378 

East  Hendred,  Berkshire  -  445 

East  Sheen,  Surr^ .    -    -  379 

East  Thorpe,  Norfolk  -    -  3^4 

Eccles,  Norfolk  .    -    -    -  380 

Edenstowe,  Notts    -    -    -  446 

Elllngham  Parva,  Norfolk  *  379 
Ehnes,  see  North  Elmes. 

Eltham,  Kent      -    -    -    -  380 

Bnbome,  Berkshire  -    -    »-  376 

Epsom,  Surrey    -    -     -    -  357 

Erith,Kent 877 

Exeter,  Devon    -    -      37^.  44^ 


F. 

FARNHAM,  Surrey    -  -  3S1 

Fershfield,  Norfolk  -    -  «  $9« 

Fladbary»  Worcestershire  ^  981 

Foot's  Cray,  Kent    .    •  .  ^ifts 

Forren,  Gloucestesshife  -.  ^97 

F^amfield,  Saasex    «    -»  •  ato 

Frense,  Norfolk  -    ^    -  «  S8o 

Fulham,  Middlesex ,    -  .  380 

Fylongley,  Warwicksh.  -  3^ 

G. 

GARBOJ.DESHAM,  Norfott, 

383 
Geddington»  Northamptoifsh.  44^ 
Gestenall,  Worcestershire  -  3^ 
Gillingham,  DorsfUhice  -  $8^ 
Gillingham,  Kent     -    -    -    44^ 


CUSTOMS  or  MANORS. 


GiUandy  Cumberiand 
Qi^ini^,  Norfidk 
QiafUDgf  Norfolk 
Glaisenburjy  Kent  - 
Gloac60tenhire  -    » 
limniOT*  VTOrocstefitiire 

-^  ^  »  ■»•         '~—  ■— 

GoddiBgton,  Kent   -    - 
Great  Ellingham,  Norfolk 


3Ba 
384 

3«3 
385 
383 
383 


H. 


386 

389 

313 

391 
386 

44^ 
391 
«97 
385.  4«7- 
-  387 


HADDENHAM,  BuqIu 
Hftphford  Hall,  Norfolk 
Hapknejy  Middlesex    • 
Uadbam  Magna,  Hertt 
Halifax,  Yorkshire  -    • 
Hanningdon,  Wiltshire 
Halsted,  Kent     -    -    • 
Ham,  Gloucesterslure  - 
Hain>  Surrey  -    -    • 
Hampsteady  Middlesex 
Hardvicke,  St.  John's,  Worcester, 

390 
Hartlebury,  Worcestershire,  388 
Harrington,  Worcestersh.  -  389 
Hemel  Hempstead,  Herts  -  354 
Henwick,  Worcestershire  *  440 
Henxworth,  Herts  -  •  -  444 
Hereforton,  Worcestershire,  389 
Herling  Thoip,  Norfolk  *  389 
Hewitts,  Kent  «...  3^1 
Highbury,  Middlesex  •  •  386 
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